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This report examines both legislation and practices related to ‘hate speech’ in
Italy, with a particular focus on the media. |t examines the compliance of the
respective legislation with international freedom of expression standards and offers
recommendations for its improvement.

‘Hate speech’ is an issue of growing concern in ltaly, catalysed in recent years by a
number of factors. These include: the surge in migrants and refugees arriving from
different countries and their struggle for integration; the incendiary tones used by
political parties and movements within public debates; and biased media reporting
on issues related to diversity and minority groups. The problem of ‘hate speech’
has been further exacerbated by the spread of comments in online forums and

on articles and social media platforms that incite hatred and violence. Alongside
the increased instances of ‘hate speech’, Italy has experienced an increase in

the number of reported ‘hate crimes’ based on ethnic, racial, religious, or sexual
grounds.

Despite robust protection of both the right to freedom of expression and equality
in ltalian law, the existing legal framework on ‘hate speech’ does not fully

comply with international human rights standards. In particular, the protected
characteristics exhaustively listed in criminal law concerning the most serious
forms of ‘hate speech’ are limited to race, ethnic origin, nationality, or religion,
and proposals to expand this protection have stalled in parliament. Further, the
prohibitions of incitement in criminal law do not follow international standards in
this area; and a range of other vague offences are prohibited by the criminal law.

The application and interpretation of the existing ‘hate speech’ provisions
contained in criminal law are also inconsistent. |talian courts often consider

the racial or ethnic bias as an aggravating circumstance in cases of criminal
defamation, or consider them under the crime of ‘criminal conspiracy’ carried out
by organised groups on the Internet via blogs or social media.

In addition to protections available under criminal law, victims of ‘hate speech’
can either initiate proceedings within the criminal trial to claim compensation for
damages or pursue a separate civil defamation lawsuit. Administrative pecuniary
sanctions are imposed in cases of defamation of religion/blasphemy, and a system
of police warnings was established by a recent law protecting minors against
‘cyberbullying’.

Two equality institutions play an important role in countering ‘hate speech’ in ltaly
through monitoring and positive measures: these are the National Office Against



Racial Discrimination (UNAR) and the Observatory for Security Against Acts of
Discrimination (OSCAD). UNAR'’s tasks include assisting victims of discrimination,
receiving and monitoring complaints, promoting research in the area, running
training courses, campaigning, and reporting annually to parliament and the
government. OSCAD also receives discrimination complaints. UNAR and OSCAD
exchange information and data on hate crimes and have previously organised joint
training activities and awareness-raising campaigns.

There are several relevant laws that can be used to respond to ‘hate speech’ in
the media. The legislation also provides measures for the promotion of diversity
and inclusion of minorities in the media (though the protection is restricted to
historically acknowledged linguistic minorities). The applicable media legislation
prohibits all content that contains “incitement to hatred in any way motivated by”
or that “instigate intolerant behaviours based on” differences of race, sex, religion,
or nationality. Special provisions on the protection of minors are established

in the Code on TV and Minors, and incorporated by law. The broadcast media
regulator, Italian Communications Regulatory Authority (AGCOM), is tasked with
enforcing these provisions. However, AGCOM has limited powers to intervene

and issue sanctions. For the most part, AGCOM only intervenes when violations
regard the special provisions for the protection of minors. Further, AGCOM has no
legal powers to regulate content hosted by online intermediaries. It has, however,
set up the Permanent Observatory of Guarantees and Protection of Minors and
the Fundamental Rights of the Person on the Internet, which monitors cases of
incitement to hatred, threats, harassment, and cyberbullying on the Internet and
drafts co-regulatory codes of conduct in cooperation with Internet companies and
social media platforms. Finally, AGCOM has recommended the amendment of the
existing European Union (EU) E-Commerce Directive to compel Internet hosts and
providers to adopt self-regulatory or co-regulatory codes of conduct to monitor
third-party content, with a view to protecting Internet users — and minors in
particular — from harassment and incitement to hatred.

With regard to print media, the updated 2016 Ethical Code of Conduct of
Journalists, approved by the National Press Council, includes among the
fundamental duties of the journalistic profession the duty to respect “the rights
and dignity of sick people or people with mental, physical, intellective or sensorial
disabilities”. The code also incorporates the Charter of Rome, a specific code

of conduct for journalists who write on immigration and asylum-related themes.
However, the disciplinary sanctions for violations of the code are rarely applied

by the competent supervising bodies, causing widespread criticism of their
effectiveness as a deterrent.

The code of conduct of the Italian advertising self-regulatory organisation,

the Institute of Advertising Self-Regulation (IAP), does not include any
explicit reference to ‘hate speech’. However, it establishes that all commercial
communications must not offend “moral, civil and religious convictions” and
“must avoid all sorts of discrimination, including gender-related”.



Summary of recommendations:

e All relevant legislation — in particular the criminal law provisions — should
be revised for their compliance with international human rights standards
applicable to ‘hate speech’;

e The advocacy of discriminatory hatred that constitutes incitement to hostility,
discrimination, or violence should be prohibited in line with Articles 19(3)
and 20(2) of the International Covenant on Civil and Political Rights (ICCPR),
establishing a high threshold for limitations on free expression as set out in the
Rabat Plan of Action, as well as prohibitions on direct and public incitement to
genocide and incitement to crimes against humanity;

e The protective scope of any measures to address ‘hate speech’ should
encompass all protected characteristics recognised under international human
rights law, and not be limited to the present protected characteristics of
race, ethnic origin, nationality, or religion. In particular, the list of protected
characteristics should be revised in light of the right to non-discrimination as
provided under Article 2(1) and Article 26 of the ICCPR;

e Defamation should be fully decriminalised and replaced by appropriate civil
remedies. Moreover, the Italian authorities should refrain from applying
provisions of defamation on cases of ‘hate speech’ since the purpose of
defamation laws is to protect individuals from false statements of fact, which
cause damage to their reputation. Legal actions for defamation do not require
an individual to show any ‘advocacy of hatred’, and should be distinguished
from ‘hate speech’;

e The Italian government should abolish all other speech offences that can be
inappropriately applied in cases of ‘hate speech’ and which, moreover, also
fail to meet international freedom of expression standards. These include, in
particular, Article 341-bis of the Criminal Code (insult to public officials) and
Article 724 of the Criminal Code (defamation of religion/blasphemy);

e The guarantees of media pluralism for the promotion of diversity and inclusion
of minorities should not be limited to the protection of ‘linguistic’ minorities.
Provisions and policies should also address ensuring adequate access to media
coverage of other minorities, in particular, racial, ethnic, and religious groups,
people with disabilities, and LGBTQI individuals;

e The Italian government should ensure — both in law and in practice — that
the equality body, UNAR, is fully independent and autonomous. In particular,
it should not operate within a government department, but it should act
as an advisory body to the authorities in drafting legislation, regulations,
and practices against ‘hate speech’ and ensuring their compliance with the
international human rights instruments to which ltaly is party. UNAR should



also improve its systems for the collection of data on bias-motivated offences in
order to include information on the different types of hate crimes reported, the
number of prosecutions, and the results of the subsequent legal proceedings;

The state and broadcasting regulatory body, AGCOM, should continue its
constructive cooperation with media outlets, Internet intermediaries, and social
media platforms to respond to ‘hate speech’, including online. Any measures
developed in this area should not hold Internet intermediaries liable for
refusing to take actions that could potentially infringe their users’ freedom of
expression, unless they are specifically ordered to do so by a court or by another
competent and truly independent body mandated by law. When promoting codes
of conduct in this area, AGCOM should advocate for Internet intermediaries to
periodically review their terms of services and community standards, disclose
details regarding content removal requests, and be transparent about the
reasoning behind decisions to remove or retain content subject to removal
requests. Proposed redress mechanisms should be available and accessible

to all the parties involved in the removal of content deemed in breach of the
applicable codes of conduct;

The lItalian government should develop and periodically review a comprehensive
plan on promoting a culture of tolerance, equality, diversity, and mutual respect
in society, including in schools. This should include but not be limited to
improving media literacy;

Public officials, including politicians, should realise that they play a leading
role in recognising and promptly speaking out against intolerance and
discrimination, including instances of ‘hate speech’. This requires recognising
and rejecting the conduct itself, as well as the prejudices of which it is
symptomatic, expressing sympathy and support to the targeted individuals or
groups, and framing such incidents as harmful to the whole of society. These
interventions are particularly important when inter-communal tensions are high,
or are susceptible to being escalated, and when political stakes are also high,
e.g. in the run-up to elections;

A multi-stakeholder strategy to counter ‘hate speech’ in all its forms and in
line with the international human rights obligations should be discussed and
adopted in partnership by all relevant stakeholders, including state institutions,
civil society organisations, broadcast and print media, as well as Internet
platforms and operators;

Journalists’ organisations should recognise their important role in this area and
intensify their efforts to provide adequate responses. In particular, they should
organise regular training courses and updates for professional and trainee
journalists on the internationally binding human rights standards on ‘hate
speech’ and freedom of expression and on relevant ethical codes of conduct.
Journalists’ organisations should also ensure that ethical codes of conduct



on ‘hate speech’ are effectively implemented; the codes should be widely
publicised and internalised by journalists and media organisations in order to
ensure a full compliance with them. Effective measures should be undertaken
to address violation of the codes.



‘Hate speech’ remains a great concern in ltaly. Over the last two decades, the
country has experienced a significant rise in the number of recorded episodes of
hate crime and incitement to hatred against individuals based on ethnic, racial,
religious, or sexual grounds.

One of the main drivers of this trend appears to be the long standing economic
crisis in the country, compounded by the surge in arrivals of migrants and refugees
and their subsequent struggle to be integrated within the local communities.
Right-wing parties and xenophobic movements have further fuelled hostility
towards ethnic, national, and religious minorities in order to gain political support.
Most recently, the political campaign against refugees and migrants played a
considerable role in March 2018 elections; where three centre-right parties

(North League, Brothers of Italy and Forza Italia) gained 37% of votes.” Generally,
fewer ‘hate speech’ based on sexual orientation or gender identity are reported,
although according to official statistics, discrimination on these grounds is still of
significance.

However, deterioration in the tone of public discourse in Italy is not new. Some
political parties pioneered the use of xenophobic and sexist language in late 1980s
and early 1990s; migrants and refugees have been targeted by ‘hate speech’

even when their numbers were low and their presence had not been considered
particularly problematic. Due to the lack of comprehensive and effective response
by the Italian government and public institutions and concentration of media
ownership, the problems in this area have increased.

The Italian media have often played a central role in portraying ethnic and religious
minorities as potential fundamentalists and terrorists, and have often held ethnic
minorities, particularly members of the Roma and Sinti communities, accountable
for the increase of low level criminality in urban areas. This has further fuelled

the spread of hateful comments in online media forums, in comments on articles,
and on social media. Moreover, representatives of prominent political parties and
movements frequently use inflammatory or derogatory language in speeches against
their political opponents, often scornfully referencing their physical appearance,
presumed sexual orientation, or ethnic origin.

In the last few years, the overwhelming majority of ‘hate speech’ reported to

the relevant monitoring and law enforcement authorities appeared online, either
on traditional media websites, via social network platforms (e.g. Facebook or
Twitter), or on video sharing platforms (e.g. YouTube). Instances of bias-motivated
‘cyberbullying’ have become an important issue of public concern, attracting

the attention of Italian legislators. Additionally, motivated by fears regarding the
spread of malicious ‘fake news’, believed to be able to cause alarm, panic, or
outrage amongst readers and viewers, attempts have been made to curb the trend
of ‘hate speech’ and cyberbullying in Italy through legislative means.



Recent calls and efforts to limit ‘hate speech’ have thus focused heavily on
online expression. In May 2016, the President of the Chamber of Deputies

of the Italian Parliament, Laura Boldrini, launched a Special Parliamentary
Committee on Intolerance, Xenophobia, Racism and Hate to gather data, take
evidence from experts and stakeholders, and formulate concrete proposals to
counter the phenomenon.” Subsequently, in February 2017, Ms Boldrini wrote an
‘open letter’ to Facebook CEO, Mark Zuckerberg, calling on Facebook and social
media platforms in general to be more effective and timely in monitoring their
platforms and removing content clearly inciting hatred or violence.® At the same
time, Ms Boldrini launched a public petition calling on schools and universities,
media, advertisers, and social media to strengthen their cooperation with public
institutions and invest more in human resources and technologies to counter the
spread of ‘fake news’, which is considered to be one of the most powerful tools in
spreading hate and distrust amongst the public.

In order to respond to the abovementioned issues in ltaly, it is important that
legislation, policies, and practices fully comply with international human rights
standards, particularly those on the right to freedom of expression. Hence, this
report examines both legislation, policies, and practices® relevant to ‘hate speech’
in Italy, with a particular focus on the media. It examines the compliance of the
respective legislation with international freedom of expression standards and offers
recommendations for its improvement.

The report is a part of a broader ARTICLE 19 project carried out in six EU
countries (Austria, Germany, Hungary, ltaly, Poland, and the United Kingdom) to
identify commonalities and differences in national approaches to ‘hate speech’,
specifically in the media, recommend ‘good practices’ for replication, and identify
concerns which should be addressed.
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In this report, the review of the Italian framework on ‘hate speech’ is informed by
international human rights law and standards, in particular regarding the mutually
interdependent and reinforcing rights to freedom of expression and equality.

The right to freedom of expression

The right to freedom of expression is protected by Article 19 of the Universal
Declaration of Human Rights (UDHR)” and given legal force through Article 19 of
the International Covenant on Civil and Political Rights (ICCPR).

The scope of the right to freedom of expression is broad. It requires States to
guarantee to all people the freedom to seek, receive, or impart information or ideas
of any kind, regardless of frontiers, through any media of a person’s choice. The
United Nations (UN) Human Rights Committee (HR Committee), the treaty body of
independent experts monitoring States’ compliance with the ICCPR, has affirmed
the scope extends to the expression of opinions and ideas that others may find
deeply offensive,'' and this may encompass discriminatory expression.

While the right to freedom of expression is fundamental, it is not absolute. A State
may, exceptionally, limit the right under Article 19(3) of the ICCPR, provided that
the limitation is:

e Provided for by law, so any law or regulation must be formulated with sufficient
precision to enable individuals to regulate their conduct accordingly;

e In pursuit of a legitimate aim, listed exhaustively as: respect of the rights or
reputations of others; or the protection of national security or of public order
(ordre public), or of public health or morals; or

e Necessary in a democratic society, requiring the State to demonstrate in a
specific and individualised fashion the precise nature of the threat, and the
necessity and proportionality of the specific action taken, in particular by
establishing a direct and immediate connection between the expression and the
threat.

Thus, any limitation imposed by the State on the right to freedom of expression,
including limiting ‘hate speech’, must conform to the strict requirements of this
three-part test. Further, Article 20(2) of the ICCPR provides that any advocacy of
national, racial, or religious hatred that constitutes incitement to discrimination,
hostility, or violence must be prohibited by law (see below).

At the European level, Article 10 of the European Convention on Human Rights
(European Convention)'” protects the right to freedom of expression in similar
terms to Article 19 of the ICCPR, with permissible limitations set out in Article
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10(2).* Within the EU, the right to freedom of expression and information is
guaranteed in Article 11 of the Charter of Fundamental Rights of the European
Union.

The right to equality

The right to equality and non-discrimination is provided in Articles 1, 2, and 7 of
the UDHR.'> These guarantees are given legal force in Articles 2(1) and 26 of the
ICCPR, obliging States to guarantee equality in the enjoyment of human rights,
including the right to freedom of expression and equal protection of the law.

At the European level, the European Convention prohibits discrimination in Article
14 and, more broadly, in Protocol No. 12.

Limitations on ‘hate speech’

While ‘hate speech’ has no definition under international human rights law, the
expression of hatred towards an individual or group on the basis of a protected
characteristic can be divided into three categories, distinguished by the response
international human rights law requires from States:

e Severe forms of ‘hate speech’ that international law requires States to prohibit,
including through criminal, civil, and administrative measures, under both
international criminal law and Article 20(2) of the ICCPR;

e Other forms of ‘hate speech’ that States may prohibit to protect the rights
of others under Article 19(3) of the ICCPR, such as discriminatory or bias-
motivated threats or harassment; or

e ‘Hate speech’ that is lawful and should therefore be protected from restriction
under Article 19(3) of the ICCPR, but which nevertheless raises concerns in
terms of intolerance and discrimination, meriting a critical response by the
State.

Article 20(2) of the ICCPR obliges States to prohibit by law “any advocacy of
national, racial or religious hatred that constitutes incitement to discrimination,
hostility or violence”. In General Comment No. 34, the HR Committee stressed
that while States are required to prohibit such expression, these limitations must
nevertheless meet the strict conditions set out in Article 19(3).

The Rabat Plan of Action,'® adopted by experts following a series of consultations
convened by the UN Office of the High Commissioner for Human Rights (OHCHR),
advances authoritative conclusions and recommendations for the implementation

of Article 20(2) of the ICCPR.
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Incitement. Prohibitions should only focus on the advocacy of discriminatory
hatred that constitutes incitement to hostility, discrimination, or violence,
rather than the advocacy of hatred without regard to its tendency to incite
action by the audience against a protected group.

Six-part threshold test. To assist in judicial assessments of whether a speaker
intends and is capable of having the effect of inciting their audience to violent
or discriminatory action through the advocacy of discriminatory hatred, six
factors should be considered:

Context: the expression should be considered within the political, economic,
and social context prevalent at the time it was communicated, for example
the existence or history of conflict, existence or history of institutionalised
discrimination, the legal framework, and the media landscape;

Identity of the speaker: the position of the speaker as it relates to their authority
or influence over their audience, in particular if they are a politician, public
official, religious or community leader;

Intent of the speaker to engage in advocacy to hatred; intent to target a
protected group on the basis of a protected characteristic, and knowledge
that their conduct will likely incite the audience to discrimination, hostility, or
violence;

Content of the expression: what was said, including the form and the style of the
expression, and what the audience understood by this;

Extent and magnitude of the expression: the public nature of the expression,
the means of the expression, and the intensity or magnitude of the expression in
terms of its frequency or volume; and

Likelihood of harm occurring, including its imminence: there must be a
reasonable probability of discrimination, hostility, or violence occurring as a
direct consequence of the incitement.

Protected characteristics. States’ obligations to protect the right to equality
more broadly, with an open-ended list of protected characteristics, supports an
expansive interpretation of the limited protected characteristics in Article 20(2)
of the ICCPR to provide equal protection to other individuals and groups who
may similarly be targeted for discrimination or violence on the basis of other
recognised protected characteristics.

Proportionate sanctions. The term “prohibit by law” does not mean
criminalisation; the HR Committee has said it only requires States to “provide
appropriate sanctions” in cases of incitement.”” Civil and administrative
penalties will in many cases be most appropriate, with criminal sanctions an
extreme measure of last resort.

13



The Committee on the Elimination of all forms of Racial Discrimination (the CERD
Committee) has also based their guidance for respecting the obligation to prohibit
certain forms of expression under Article 4 of the International Convention on the
Elimination of all forms of Racial Discrimination (ICERD) on this test.

At the European level, the European Convention does not contain any obligation

on States to prohibit any form of expression, as under Article 20(2) of the ICCPR.
However, the European Court of Human Rights (European Court) has recognised
that certain forms of harmful expression must necessarily be restricted to uphold
the objectives of the European Convention as a whole.”” The European Court has
also exercised particularly strict supervision in cases where criminal sanctions have
been imposed by the State, and in many instances it has found that the imposition
of a criminal conviction violated the proportionality principle.”* Recourse to
criminal law should therefore not be seen as the default response to instances of
harmful expression if less severe sanctions would achieve the same effect.

At the EU level, the Council’s framework decision “on combating certain forms and
expressions of racism and xenophobia by means of criminal law””" requires States
to sanction racism and xenophobia through “effective, proportionate and dissuasive
criminal penalties”. It establishes four categories of incitement to violence or
hatred offences that States are required to criminalise with penalties of up to three
years. States are afforded the discretion of choosing to punish only conduct which
is carried out in “a manner likely to disturb public order” or “which is threatening,
abusive, or insulting”, implying that limitations on expression not likely to have
these negative impacts can legitimately be restricted. These obligations are
broader and more severe in the penalties prescribed than the prohibitions in Article
20(2) of the ICCPR, and do not comply with the requirements of Article 19(3) of
the ICCPR.

There are forms of ‘hate speech’ that target an identifiable individual, but that

do not necessarily advocate hatred to a broader audience with the purpose of
inciting discrimination, hostility, or violence. This includes discriminatory threats
of unlawful conduct, discriminatory harassment, and discriminatory assault. These
limitations must still be justified under Article 19(3) of the ICCPR.

Expression may be inflammatory or offensive, but not meet any of the thresholds
described above. This expression may be characterised by prejudice and raise
concerns over intolerance, but does not meet the threshold of severity at which
restrictions on expression are justified. This also includes expression related to the
denial of historical events, insult of State symbols or institutions, and other forms
of expression that some individuals and groups might find offensive.
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This does not preclude States from taking legal and policy measures to tackle
the underlying prejudices of which this category of ‘hate speech’ is symptomatic,
or from maximising opportunities for all people, including public officials and
institutions, to engage in counter-speech.

Freedom of expression online

At the international level, the UN Human Rights Council (HRC) recognised in 2012
that the “same rights that people have offline must also be protected online”.

The HR Committee has also made clear that limitations on electronic forms of
communication or expression disseminated over the Internet must be justified
according to the same criteria as non-electronic or ‘offline’ communications, as set
out above.

While international human rights law places obligations on States to protect,
promote, and respect human rights, it is widely recognised that business
enterprises also have a responsibility to respect human rights.“® Importantly, the
UN Special Rapporteur on the promotion and protection of the right to freedom
of opinion and expression (Special Rapporteur on FOE) has long held that
censorship measures should never be delegated to private entities.”” In his June
2016 report to the HRC,"" the Special Rapporteur on FOE enjoined States not to
require or otherwise pressure the private sector to take steps that unnecessarily
or disproportionately interfere with freedom of expression, whether through laws,
policies, or extra-legal means. He further recognised that “private intermediaries
are typically ill-equipped to make determinations of content illegality”,”* and
reiterated criticism of notice and take-down frameworks for “incentivising
questionable claims and for failing to provide adequate protection for the
intermediaries that seek to apply fair and human rights-sensitive standards to
content regulation”, i.e. the danger of “self- or over-removal”.

The Special Rapporteur on FOE recommended that any demands, requests, and
other measures to take down digital content must be based on validly enacted
law, subject to external and independent oversight, and demonstrate a necessary
and proportionate means of achieving one or more aims under Article 19(3) of the
ICCPR.

In their 2017 Joint Declaration on “freedom of expression, ‘fake news’,
disinformation and propaganda”, the four international mandates on freedom

of expression expressed concern at “attempts by some governments to suppress
dissent and to control public communications through [...] efforts to ‘privatise’
control measures by pressuring intermediaries to take action to restrict content”.
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The Joint Declaration emphasises that intermediaries should never be liable for
any third party content relating to those services unless they specifically intervene
in that content or refuse to obey an order adopted in accordance with due process
guarantees by an independent, impartial, authoritative oversight body (such as

a court) to remove it, and they have the technical capacity to do so. They also
outlined the responsibilities of intermediaries regarding the transparency of and
need for due process in their content-removal processes.

At the EU level, the E-Commerce Directive requires that Member States shield
intermediaries from liability for illegal third party content where the intermediary
does not have actual knowledge of illegal activity or information and, upon
obtaining that knowledge, acts expeditiously to remove or disable access to

the content at issue.”” The E-Commerce Directive prohibits Member States

from imposing general obligations on intermediaries to monitor activity on their
services.”® The regulatory scheme under the E-Commerce Directive has given rise
to so-called ‘notice-and-takedown’ procedures, which have been sharply criticised
by the special mandates on freedom of expression for their lack of clear legal basis
and basic procedural fairness.

The limited shield from liability for intermediaries provided by the E-Commerce
Directive has been further undermined by the approach of the European Court. In
Delfi AS v. Estonia, the Grand Chamber of the European Court found no violation
of Article 10 of the European Convention where a national court imposed civil
liability on an online news portal for failure to remove “clearly unlawful” comments
posted to the website by an anonymous third party, even without notice being
provided.”” A joint dissenting opinion highlighted that this “constructive notice”
standard contradicts the requirement of actual notice in Article 14 para 1 of

the E-Commerce Directive, necessitating intermediaries to actively monitor all
content to avoid liability in relation to specific forms of content, thus additionally
contradicting Article 5 of the E-Commerce Directive.

Decisions subsequent to Delfi AS appear to confine the reasoning to cases
concerning ‘hate speech’. More recently, the European Court rejected as
inadmissible a complaint that the domestic courts had failed to protect the
applicant’s right to privacy by refusing to hold a non-profit association liable for
defamatory comments posted to their website by a third party. The Court noted
that the comments were not ‘hate speech’ or direct threats and were removed upon
notice (though a formal notice-and-takedown procedure was not in place).”” The
position and resources of the intermediary were also relevant factors.

Lastly, the 2016 European Commission’s Code of Conduct on Countering Illegal
Hate Speech,”' developed in collaboration with some of the major information
technology companies, constitutes a (non-legally binding) commitment to
remove “illegal hate speech”, defined on the basis of the Framework Decision on
Combatting Certain Forms and Expressions of Racism and Xenophobia by Means
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of Criminal Law,*” within 24 hours. While the Code of Conduct is ostensibly
voluntary, it is part of a concerning trend whereby States (including through
intergovernmental organisations) are increasing pressure on private actors to
engage in censorship of content without any independent adjudication on the
legality of the content at issue.

In short, the law on intermediary liability remains legally uncertain in Europe, with
tensions between the European Court’s jurisprudence and the protections of the
E-Commerce Directive, as well as the guidance of the international freedom of
expression mandates.
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An enabling environment for the rights to freedom of expression and
equality

The Constitution of the Italian Republic (the Constitution)*® guarantees the
protection to the right to freedom of expression (in Article 21)*° in its Fundamental
Principles. The right to freedom of information (although not explicitly provided
for) is recognised in the Constitutional Court jurisprudence.

The Constitution also grants immunity privilege to members of parliaments and
regional councillors against civil or criminal liability for any opinions expressed in
the exercise of their functions.

Relevant legislative provisions to protect freedom of expression and the right

to equality in the media can be found in the so-called ‘Gasparri Law’*” (named
after the minister responsible for it), which includes regulations and principles
governing the structure of the broadcast media in general and the Italian public
service broadcaster RAI specifically, and in the subsequent Law on Radio and
Audiovisual Media Services (Consolidated Act).”" In particular:

e The Gasparri Law outlines the following fundamental principles applicable to
radio and audiovisual media services: “the protection of freedom of expression
of every individual, including freedom of opinion and to receive or impart
information or ideas regardless of frontiers” and “the respect of freedoms and
rights, in particular of the dignity of the person”;

e The regulation of audiovisual media must guarantee “the airing of programmes
that respect the fundamental rights of the person” and must ban programmes
that “contain incitement to hatred on any grounds or that, even with regard
to the time of transmission, may harm the physical, psychological or moral
development of minors”;

e The same ban applies to the airing of advertisements and telesales, which must
“respect the dignity of the person” and must not evoke “discrimination based
on race, sex and nationality”;"” and

e The Consolidated Act further extends the ban to programmes “that

instigate intolerant behaviours based on differences of race, sex, religion or
nationality.”
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With specific regard to the protection of minors, private and public broadcasters,
as well as audiovisual content providers, must also comply with the provisions

of the Code on TV and Minors, which was originally approved in 2002 as a self-
regulatory instrument and subsequently incorporated into the Gasparri Law and
the Consolidated Act.”” The provisions of the Code on TV and Minors do not make
any explicit reference to the protection of minors from ‘hate speech’. However,

it established a protected time slot (between 4pm and 7pm) during which no
programmes or adverts can be broadcast that depict situations that may harm the
physical or psychological development of minors, including “discrimination on the
grounds of sex, race, etc”.

The Consolidated Act further prescribes that no radio and audiovisual media
services subject under Italian jurisdiction may disseminate content with “any
incitement to hatred based on race, sex, religion or nationality”. The same
obligation applies to commercial communications (e.g., advertisements and
telesales) aired by radio and audiovisual media service providers subject to the
[talian jurisdiction.

The competent body mandated to guarantee the respect of the fundamental rights
of the person in the audiovisual media sector is the Italian Communications
Regulatory Authority (AGCOM)."® Under specific circumstances, and subsequent
to prior warning and consultation procedures, AGCOM can order the temporary
suspension of the reception and re-transmission of radio and audiovisual
programmes originating from any European Union (EU) Member States in cases
of “explicit and serious violation of the ban on content” that contains “incitement
to hatred based on the difference of race, sex, religion and nationality”, which is
determined as two or more violations committed within the previous twelve months.
The same provisions apply with regard to radio and audiovisual programmes aired
from non-EU State Parties to the European Convention on Transfrontier Television
of 5 May 1989."” AGCOM is able to take such action regardless of whether the
same facts constitute a crime according to the ltalian Criminal Code or other
legislative provisions.

The right to equality is protected in Articles 2 and 3 of the Constitution.®” The
main anti-discrimination law is the 2003 Legislative Decree No. 125.°' Decree No.
125 provides a legal definition of ‘equal treatment’®” and expands the definition

of ‘discrimination’ (i.e., less favourable treatment of a person based on her race or
ethnic origin) to explicitly include ‘harassment’. Harassment is defined in Decree
No. 125 as
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Decree No. 125 also provided for the creation of the National Office Against Racial
Discrimination (UNAR), a body operative as of 2004 within the Department of
Equal Opportunities at the Presidency of the Council of Ministers,** mandated with
various tasks concerning discrimination.

In terms of protected grounds, although Decree No. 125 only refers to ‘race

and ethnic origin’, ministerial guidelines issued by the Department of Equal
Opportunities have progressively extended UNAR’s mandate to deal with cases of
discrimination and harassment based on religion or belief, personal opinions, age,
disabilities, sexual orientation, and gender identity.

Finally, Decree No. 125 provides for the establishment of a register of
organisations that are active in the field of promoting the right to non-
discrimination and equality. Only those organisations which comply with the
required criteria of transparency, accountability, and absence of conflicts of
interest are allowed to join the register and are therefore entitled to bring a judicial
claim, stand on behalf of, or intervene in support of an alleged victim of racial/
ethnic discriminatory acts in a judicial proceeding.”® The register is annually
updated by the Department of Equal Opportunities at the Presidency of the Council
of Ministers and is available for consultation on UNAR’s website.

Other relevant equality legislation include:

e |Legislative Decree No. 216 of 2003, on guarantees of equal treatment in
employment and occupation regardless of religion, personal convictions,
handicaps, age, or sexual orientation;

e Law No. 67 and Legislative Decree No. 198 of 2006 dealing with judicial
protection from discrimination for individuals with disabilities and the
promotion of equal opportunities between men and women;“” and

e |egislative Decree No. b of 2010, ratifying EU Directive 2006/54, which
establishes the principle of equal treatment between men and women in
employment and occupation.

Further, in 2004 the Region of Tuscany adopted Regional Law No. 63, against
discrimination based on sexual orientation or gender identity.”* According to Law
No. 63, the Tuscan regional government undertakes to adopt “policies aimed at
allowing the free expression of the sexual orientation and gender identity of every
person and overcoming discrimination”. In particular, the Tuscan Law mandates
the Regional Communications Committee (CO.RE.COM) — a territorial branch of
AGCOM - to monitor regional and local radio and audiovisual programmes in order
to ensure that local broadcasters dedicate “adequate information space” to the
topic of sexual orientation and gender identity and to identify content or language
that may be potentially discriminatory on the grounds of sexual orientation and
gender identity.
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In April 2017 the Region of Umbria adopted a similar law, which provides for the
creation of a regional Observatory on Discrimination based on Sexual Orientation or
Gender Identity.”” The tasks of the Observatory, which is made up of institutional
representatives, relevant NGO representatives, and academic experts, include
gathering data on cases of discrimination in the region, reporting them to the
national Observatory for Security Against Acts of Discrimination (OSCAD), and
collecting and developing good practices in the public and private sector.

Other regions have tried to introduce similar legislation, but have not yet been
successful.
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Criminal provisions directly restricting ‘hate speech’

The primary piece of criminal legislation prohibiting ‘hate speech’ is Law No. 654
of 1975.”° Law No. 654 has been amended twice, first in 1993 by the so-called
‘Mancino Law’ — which introduced measures to punish racial, ethnic, and religious
discrimination — and subsequently in 2006 by Law. No. 85, addressing Crimes of
Opinion.’® From the perspective of international freedom of expression standards,
the main features of the legislation are as follows:
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The protected characteristics are unduly limited, as the legislation only
criminalises ‘hate speech’ targeting people on the grounds of their race, ethnic
origin, nationality, or religion;

It establishes that unless the matter constitutes a more serious crime for the
purposes of the application of Article 4 of the International Convention on
Racial Discrimination (ICERD), whoever “propagandises ideas based on racial
superiority or racial or ethnic hatred or instigates to commit or commit acts of
discrimination based on racial, ethnic, national or religious grounds” may be
punished by imprisonment up to one year and six months or a fine up to 6,000
EUR.’’ It is worth noting that prior to the 2006 amendment, this wording was
much broader: a crime could be committed by whoever “spread in any form”
ideas based on racial superiority or racial and ethnic hatred. The amendment
replaced this wording with the term “propagandise”;

It stipulates that anyone who “in any way instigates violence, or commits
violence, or commits acts that may provoke violence, based on racial, ethnic,
national or religious grounds” may be punished by imprisonment for a minimum
of six months up to four years.’”® Similarly, the current term ‘instigates’ was
introduced in the 2006 amendment to replace the term ‘incites’, and is
perceived by some jurists as a more restrictive definition than ‘incitement’ in
identifying the crime of ‘hate speech’;

It forbids “any organisations, associations, movements or groups whose
purposes include incitement to discrimination or violence based on racial,
ethnic, national or religious grounds”. ‘Participants’ of such groups may be
punished solely on the grounds of their participation in or mere assistance to
them, with minimum prison terms of six months and up to four years; those who
promote or preside over such organisations, associations, movements or groups
may be punished with minimum terms of one year, and up to six years;



e |t establishes that “for all crimes not punishable with life imprisonment that
are committed with the purposes of discrimination or racial, ethnic, national
or religious hatred, or [committed] in order to facilitate the activities of
organisations, movements or groups with the same purposes, the relevant
penalty is increased by half”.?® As a result, racial, ethnic, national, or religious
bias motivation is considered an aggravating circumstance for the commission
of such crimes;

e A broad range of accessory punishments are also set out in the legislation,
including community service, travel restrictions, and house arrest;®' and

e Although none of these provisions specifically refer to the dissemination of ‘hate
speech’ through the mass media or the Internet, they are considered applicable
to these cases, either alone or more often as aggravating circumstances in
criminal defamation cases.

Further, provisions in other legislation are also of relevance to the criminalisation
of ‘hate speech’ in the country.

The 1967 Law for the Prevention and Repression of Genocide includes a provision
for the punishment of “whoever publicly instigates to commit the crimes of
genocide described in the law” or “whoever publicly defends (apologia) the crimes
of genocide as described in the law”, with imprisonment of a minimum of three
years, and up to 12 years.

A new special law in force as of 2016 has added that “if the propaganda or the
instigation and incitement is committed in a way that may cause a concrete danger
of diffusion, are based all or in part on the denial of the Shoah or of the crimes of
genocide, the crimes against humanity and war crimes as defined by Articles 6, 7
and 8 of the Statute of the International Criminal Court”, the available punishment
is imprisonment of a minimum of two years, and up to six years.

Lastly, in 2008 the Italian Parliament ratified the 2001 Council of Europe
Convention on Cybercrime, which deals with crimes committed via the Internet
and other computer networks.®* However, the Additional Protocol to the Convention
on Cybercrime, adopted in 2003, which extends the scope of the Convention to
cover offences of racist or xenophobic propaganda, has not yet been ratified by the
[talian government despite being signed in 2011. Its provisions are therefore not
yet in force in Italy.
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The scope and several aspects of the existing legislation have been clarified in
Supreme Court of Cassation jurisprudence; in particular:
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The scope of the legislation was clarified in a 2005 case concerning a man
sentenced by the lower courts to a 3,000 EUR sanction for disseminating
leaflets ahead of the June 2013 European Parliamentary elections.

The leaflets included the slogan “Enough with loan sharks — enough with
foreigners”, an oblique but commonly understood reference to Jewish people,
and graphic images depicting, variously, the country surrounded by black
people selling drugs, Abraham Lincoln hoarding dollars, Chinese hawkers of
poor quality products, a Roma child and his mother in ragged clothes begging,
and a Muslim man wearing an explosive belt. In the case, the Supreme Court
used the term ‘hate speech’ for the first time, but narrowly defined it as
“speech that exalts hatred, mostly pronounced by politicians, typically towards
minority groups or socially weak people”. In this case, the Supreme Court
considered the following as relevant for the conviction:

In relation to the concept of propaganda, the Supreme Court stated that

the applicable norm required a more specific message rather than a simple
dissemination of [a discriminatory statement]. In particular, the dissemination
of the message must be directly aimed at influencing the behaviour or
psychological reaction of a vast public audience in order to attract followers and
create the ‘concrete danger’, immediately or in the short term, of discrimination
towards the targeted group. When it comes to propaganda, the author/
disseminator of the message must be aware of its controversial content and its
potential effects and be willing to pursue them (dolus generalis);

The Supreme Court specified that the rationale of the norm is primarily the
protection of the dignity of the person, both individually and as part of an ethnic
group, but also the protection of public order;

The Supreme Court found that although it was irrelevant how the discriminatory
message was being spread, it was necessary that the message reached its
intended target, even if the target did not perceive the offence to her/his dignity;

The Supreme Court found that the ‘offensiveness’ of the message must
unequivocally reveal the sentiment of superiority or hatred of the author towards
the race or ethnicity of the target;

On the other hand, the Supreme Court rejected the argument made by some
that the term ‘instigates to commit’ — which replaces a previous formulation
of ‘incites’ — narrows the application of the norm, considering the two verbs as
substantially equivalent. However, in the specific case, the Court decided to
annul the conviction, because, as it further explained, the defendant’s conduct
must be assessed taking into account the ‘context’ in which it took place, in



order to ensure the correct balancing between the protection of the dignity of
the individual and freedom of expression. According to the Supreme Court,
the “peculiar climate in which electoral competitions take place” heats up
the tone of the general public debate, rendering it more coarse and incisive;
this therefore raises the threshold of what constitutes permissible expression,
including that which would otherwise be unacceptable in an inter-personal
exchange; and

Finally, the Supreme Court affirmed that the notion of ‘hatred’ punishable by
law does not automatically include “any feeling or manifestation of generic
hostility, impatience or rejection, even when they are based on the grounds of
race, ethnicity, or religion”, as long as it does not create a concrete danger of
instigating discriminatory actions.

The Supreme Court of Cassation further developed guidance in ‘hate speech’
cases when, in 2009, it considered a case concerning the conviction of a
former regional councillor of the Region of Veneto for the crime of propaganda
of ideas based on racial and ethnic origin.”® In 2001, the councillor, supported
by the Northern League Party, organised a petition called “Sign to send gypsies
away from our city” in order to evict a Roma camp in the city of Verona. He was
subsequently sued by a number of Sinti citizens and by the organisation Opera
Nomadi. In this case, the Supreme Court considered the following aspects:

For the proof of intent, the Supreme Court acknowledged that the purpose of
the campaign was to “propagandise ideas based on racial superiority or racial

or ethnic hatred”, as evidenced by the content of the slogans in the manifestos
accompanying the petition, which called for the eviction of gypsies “from our
homes”, without any reference to the presumed necessity to restore public order
and legality by promoting such action;

The dissemination of the manifestos in other cities not directly interested in the
petition was also considered by the Supreme Court as further evidence of its
actual purpose of promoting racial hatred and intolerance; and

On the other hand, the Supreme Court agreed that the defendants should be
acquitted of the further charge of “incitement to commit acts of discrimination
on the grounds of racial and ethnic origin”. It concluded that the only direct
exhortation to commit a concrete act was the invitation to sign the petition

to evict the Roma camp from the city, which in itself was not an illegitimate
request. Therefore it did not meet the threshold of ‘incitement’ (or would not
even meet the threshold of ‘instigation’ later introduced to these provisions).

With regard to cases of online ‘hate speech’, the 2015 decision of the Supreme
Court®” in a case concerning incitement to violence is of particular note. In this
case, a district councillor of the Northern League Party in the city of Padua
was convicted for “instigation to commit or commits violence or acts that
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provoke violence based on racial, ethnic, national or religious grounds” against
the former Minister for Integration, Cecile Kyenge, a black ltalian citizen of
Congolese background. In June 2013, the defendant posted on her Facebook
page the news of an alleged rape committed by a black man, followed by a
picture of Ms Kyenge and the comment, “Is anyone ever going to rape her, so
that she understands how a victim of such heinous crime may feel? Shame!”
Following protests by several users, the post was removed, and the author later
argued posting it had been “an impulsive act”. In this case, the Supreme Court
addressed the following aspects:

The Supreme Court concluded that since Ms Kyenge took no position on the
rape case, the only reason for linking her to the case with a derogatory comment
was racial prejudice;

The Court also highlighted that “the means used” to commit the instigation,
I.e., a social media page, “ensured a capillary diffusion” and a “heated debate”
which “make the instigation even more dangerous” and that this is further
evidenced by the replies of several users to the original post, who clearly
understood and supported the connection between the rapist, all black people,
and Ms Kyenge; and

Finally, the Court affirmed that the phrase used by the defendant could not be
considered a manifestation of her right to freedom of expression as guaranteed
by Article 21 of the Constitution, because the latter is not absolute but rather
must be balanced with other constitutionally protected rights such as the right
to equality (Article 3 of the Constitution).

Criminal provisions indirectly restricting ‘hate speech’

The Italian courts have creatively applied a number of criminal law provisions
not specifically or originally intended to be used in cases of ‘hate speech’. In
particular, these provisions include:
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The crime of criminal conspiracy:“” In 2013, the Supreme Court applied

these provisions for the first time to a ‘hate speech’ case carried out by
organised groups on the Internet, via blogs, social networks or any other virtual
communities.”” In the specific case, the defendant had participated in the
promotion and coordination of an online group “characterised by a vocation of
neo-Nazi ultra-right ideology” and whose aims included inciting discrimination
and violence based on racial, ethnic, and religious grounds. The Court
established that the “virtual Internet community” is “structurally apt” to host
organised criminal groups under the Criminal Code, so ‘hate speech’ crimes
perpetrated by groups within virtual communities, blogs, and/or social networks
can be punished under this provision as well.



Criminal defamation: The crime of defamation applies to “anyone [who...] by
communicating with more people, offends the reputation of someone else”.
However, the ltalian jurisprudence on defamation typically refers to Article 51
of the Criminal Code, which excludes the criminal liability when exercising

a constitutional right. In particular, the Court of Cassation underlined that
especially the case when the press freedom is concerned, so long as the
journalist respected the requisites of truthfulness, public interest and necessity
and proportionality.”” It should be noted that Italian criminal defamation
provisions have been repeatedly criticised by international”® and European
human rights bodies.

The courts often consider the racial or ethnic bias as an aggravating
circumstance in cases of defamation perpetrated online. The use of

the Internet to commit defamation is in itself considered an aggravated
circumstance, as established for the first time by the Supreme Court in 2015
In a case concerning a defamatory Facebook comment. The Supreme Court
in its sentencing acknowledged that the term “any other means of publicity”
includes new media”.

In 2015, for example, the Court of Appeal of Trento imposed a 2,500 EUR
sanction on a district councillor for having posted on his Facebook page an
offensive comment regarding the aforementioned Minister of Integration,

Cecile Kyenge, who is of Congolese background. His comment ended with an
invitation to Ms Kyenge to “go back to the jungle she came from” followed

by a series of pictures of monkeys. The Court of Appeal acknowledged that

the message was “gravely detrimental to the honour and reputation [of Ms
Kyengel”; it found that it was “not at all justifiable” and was based on racial
discrimination as it suggested that Ms Kyenge was an inferior person due to the
colour of her skin.

Another example of aggravated defamation perpetrated online can be found

in the Vivi Down v Google case,”’ concerning the responsibility of an Internet
host for ‘hate speech’ posted by their users. On 8 September 2006, a group
of minors uploaded a video onto YouTube in which they were depicted beating,
insulting, and humiliating a child with Down’s syndrome, and falsely claimed
to be members of Vivi Down, a not-for-profit association dedicated to the care
of children with Down’s Syndrome. Following protests and reports by YouTube
users, the video was removed by Google two months later, subsequent to a
warning received from the Postal Police. Vivi Down sued Google’'s managers for
complicity in defamation, aggravated by the use of the Internet. They alleged
that Google failed to check and promptly remove the video after being alerted
by several users, alleging that Google acted only when the Postal Police issued
a formal warning. Eventually, Google was acquitted and the decision was
upheld by the Supreme Court. The Supreme Court found that “the position

of Google is that of a mere host provider, i.e. a subject that only provides a
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platform on which users can freely upload their videos and for whose content
the latter are exclusively responsible”.”® It also highlighted that Google had
removed the video as soon as it received official communications from the
competent authorities and therefore could not be accused of complicity in the
defamatory act of the video’s authors.

However, in a more recent 2016 case the Supreme Court ruled that a website
that hosted a defamatory comment posted by a third party in the ‘Community’
page was responsible for complicity in defamation because, despite having
being promptly alerted via email about the post on its page, it had failed to
remove it until a judge had ordered the preventative sequester of the website.

Crime of threats:'°" In a 2011 case, the Supreme Court found that
discrimination based on racial or ethnic hatred was an aggravating element.
The victim (a history schoolteacher) had received sustained anti-Semitic threats
via telephone as a result of her research on the Holocaust, though she was

not herself Jewish. The Supreme Court affirmed that the aggravating element
can exist even when the person threatened is not themselves a member of the
protected group, but is indirectly associated with it, for example because of
their studies or profession.

The crime of the apology of fascism, based on Law No. 645 of 1952.

In 2016, for example, the Supreme Court upheld the conviction of seven
individuals who had been fined for performing the ‘Roman salute’ during a
televised football match between Italy and Georgia in 2008.'%" In this decision,
the Supreme Court affirmed that such a gesture “recalls the fascist ideology
and political values of intolerance and racial discrimination”. It also specified
that such gestures do not need to be accompanied by violence to fall under
the legal prohibition and highlighted that the resonance of such gestures was
amplified by the fact that they were performed during a televised event.

The crime of offending the honour or the prestige of the President'"" and
offending state institutions, namely the Italian Republic, one or both of the
parliamentary chambers, the Italian government , the Constitutional Court, the
Judiciary or even “the Army”.

The crime of the public instigation to disobedience of public order or hatred
amongst social classes.'’® The Constitutional Court specified that the act of
instigation to hatred amongst social classes must be committed “in a way that
Is dangerous for the public order”.

The crime of the publication or dissemination of fake, exaggerated or biased
news aimed at disturbing the public order.

Further, provisions contained in ltalian legislation that could also be applied
to ‘hate speech’ cases, and which fail to comply with international freedom of
expression standards, include the crime of denial of the Shoah or of genocide



crimes, war crimes, and crimes against humanity,'” which broadly prohibits
“the propaganda or the instigation or the incitement, committed in a way that
provokes concrete danger of dissemination, are based entirely or partly on

the denial of the Shoah or of the crimes of genocide, the war crimes and the
crimes against humanity as defined by Articles 6, 7 and 8 of the statute of the
International Criminal Court”.

Efforts to amend the existing legislation on ‘hate speech’ include the following
initiatives:

Expanding the protected characteristics: As previously noted, only ‘hate
speech’ targeting people on the basis of their race, ethnic origin, nationality,
or religion is currently criminalised. In 2013, Italian legislators attempted

to fill this normative gap. The Chamber of Deputies (the lower house of
parliament) approved Law No. 1052"''"introducing criminal provisions
regarding the propaganda of “ideas funded on homophobia or transphobia”
and the instigation to commit or commission of “acts of discrimination based
on homophobic or transphobic grounds”. Law No. 1052 would also introduce
an exception for “the free expression of personal opinions representing the
pluralism of ideas [...] adopted within organisations that carry out political,
trade unionist, cultural, sanitary, educational or religious activities in
compliance with the constitutionally protected values and principles that
characterise them”. This has prompted harsh criticism from LGBTQI
movements, as well as the UN Special Rapporteur on Freedom of Expression,
who argued that the bill “should not include any exceptions for institutions or
particular groups which might generate loopholes in its application”.'** Law
No. 1052 is currently pending examination by the Senate (the upper house of
parliament).

The 2017 proposal of Law No. 2688 on the prevention of ‘fake news’:''* This
legislative proposal has already stirred up controversy, as it contains a number
of provisions that fail to meet international freedom of expression standards. In
particular:

It introduces an overbroad prohibition of the “publication or dissemination

of false, exaggerated or tendentious news, aimed at unsettling the public

order, through IT platforms”,''® spreading or communicating “rumours or

false, exaggerated or tendentious news that may cause public alarm, or

carries out in any way an activity that damages the public interest or misleads
the public opinion even through Internet-based campaigns aimed at online
dissemination”;*'® and the dissemination “via the Internet, of hate campaigns
against individuals or campaigns aimed at undermining the democratic process,
even for political purposes”;'!” and
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It would impose a disproportionate burden of prior censorship on Internet
publications. Whilst publications registered under the Press and Publishing

Law''” would be exempt, Law No. 2688 would be applicable to all other

online publications, i.e. blogs, websites, forums, social networks etc. that are
not registered as publishers. Furthermore, Law No. 2688 would impose an
obligation on blog and website managers to officially inform, via certified e-mail,
the territorially competent court of the beginning of their activities, their URL,
and other personal details. Blog and website managers are also legally bound to
publish any request of rectification within 48 hours of receipt and “to conduct
constant monitoring of the contents disseminated on their pages, with particular
regard to content in which users show sudden popular attention, in order to
ascertain their reliability and truthfulness”.

Proposed amendments to defamation provisions contained in the Criminal Code
and the Press Law, currently pending before the Senate for final approval:

If approved, whilst in a positive step the amendments would abolish custodial
sentences, they would simultaneously increase the fines available for
defamatory statements published in the media, including on the Internet.
Journalists who repeatedly commit such offences could also, under the
proposed amendments, face temporary bans from exercising the profession. For
these reasons, the amendments raise concerns for its persistent incompatibility
with the international standards on freedom of expression.



There are currently no provisions directly restricting ‘hate speech’ in Italian
administrative law.

However, in June 2017, through Law No. 71, Italian legislators expanded the
application of ‘hate speech’ prohibitions to cases of cyberbullying (instigation of
hatred online towards single individuals on various protected grounds).

Law No. 71 defines cyberbullying as “any form of pressure, aggression,
harassment, blackmail, insult, denigration, defamation, identity theft,
alteration, illicit acquisition, manipulation, illegal processing of personal data
(...) harming minors carried out online, and the dissemination of online content
regarding one or more family members of the minor, with the predominant
intention of isolating a minor or a group of minors and seriously damaging
them, abusing them or ridiculing them”;

Law No. 71 permits minors aged over 14 who are targeted by ‘cyberbullying’,
and their parent/guardian, to contact the web host or social media provider
directly to request the blacking out, removal, or blocking of any of her/his
personal data disseminated online. If within 24 hours the host or provider does
not confirm receipt of the request, and remove the content as requested within
48 hours, or in any case where it is impossible to identify the manager of the
Internet or social media site, the minor, together with their parent/guardian,
can address her/his request to the Data Protection Authority and the latter must
proceed to fulfil the request to black out, remove, or block the online content
within 48 hours;

Law No. 71 also establishes that if the ‘cyberbully’ is a minor over 14, before
the victim presses charges for the crime of insult or aggravated defamation or
threats or breach of personal data protection, it is possible to request that the
Police Superintendent issue a prior ‘warning’, which remains in force until the
‘cyberbully’ turns 18 years old. Where offences are committed subsequent to

‘cyberbullies’ receiving a warning, aggravating circumstance will be taken into
consideration in the application of a penalty, if the defendant is found guilty;

and

Finally, Law No. 71 establishes the creation of a Technical Roundtable for
the prevention and tackling of cyberbullying — formed by representatives of
several ministerial cabinets, regional authorities, AGCOM, the Ombudsperson
for Childhood and Adolescence, the Committee for the Implementation of the
Co-regulatory Code on the Media and Minors, the Data Protection Authority,
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associations specialised in the protection of minors, social networks and
Internet providers, and parents and students’ associations — which will carry out
several tasks in this area.

Prior to the approval of a national cyberbullying law, the Regions of Lazio and
Lombardy had adopted regional laws to prevent and tackle cyberbullying.

Administrative pecuniary sanctions to be applied for the defamation of religion/
blasphemy are also provided for in the Italian Criminal Code; under the relevant
provisions, “whoever publicly blasphemes, with curses or other abuse, the divinity
or the symbols or persons worshipped in the religion” and “who commits any
offensive acts against the dead”.'”” Originally, the provisions imposed pecuniary
criminal sanction, but in 1999 they were replaced with administrative sanctions.
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Civil causes of action against ‘hate speech’

The ltalian legislative system permits the alleged victims of a crime to initiate civil
proceedings within the criminal trial (costituirsi parte civile) to claim compensation
for moral and pecuniary damages caused by the commission of the crime.

Victims can also pursue a separate civil defamation lawsuit in cases of ‘hate
speech’. However, in practice this option is rarely chosen, as bringing civil action
within the criminal trial is generally considered to speed up compensation,
requiring the conclusion of only one decision.

Alongside the direct victims of ‘hate speech’, Italian legislation gives standing

to organisations and/or associations specialised in the promotion of the right

to equality and enrolled in the Register of the National Office Against Racial
Discrimination (UNAR) to initiate civil cases — either within the criminal trial or
independently of it. Only these organisations are entitled to bring causes of action
on behalf of, or to intervene in support of, the alleged victims of racial, ethnic,
national, or religious discriminatory acts (including ‘hate speech’) in a judicial
proceeding.

These organisations are also entitled to bring claims in cases of collective
discrimination against a group, in the case of the absence of individuals specifically
targeted or immediately identified in the offending expression.

In civil cases, the plaintiff is required to provide unequivocal evidence to prove
that the statement made by the defendant fulfils the criteria of discriminatory
acts'““— whereas the defendant must provide evidence to prove that their statement
was not discriminatory.

The following cases can be highlighted as examples of civil proceedings brought
within a criminal trial for ‘hate speech’, both by a representative association of a
protected group and by individuals not directly targeted in the offending expression
but identifiable members of the targeted, protected group:

e The aforementioned case of the regional councillor of Veneto who organised a
petition “to send gypsies away from our city”, intended to evict a Roma camp
from the city of Verona. Aside from the criminal sanctions imposed, the civil
parties in the judicial proceedings (seven members of the Sinti community and
Opera Nomadi, an association for the integration of Roma minorities in Italy)
were awarded 50,000 EUR for moral damages;
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The aforementioned case of the Trento district councillor who posted on his
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Facebook page a comment about the ltalian-Congolese Minister of Integration,
Cecile Kyenge.'*" The civil parties who intervened in the trial were the regional
branches of ARCI (the Italian Cultural and Recreational Association) and ANPI
(the National Association of Italian Partisans), the National Association of
Democratic Jurists, ASGI (the Association for the Legal Status of Immigration),
and ATAS (the Trentino Association for Foreigners’ Reception). Each
organisation was awarded 2,000 EUR in moral damages. The criteria used to
determine the extent of the damages awarded took into account “the gravity of
the conduct” and the “breach of a primarily relevant constitutional right”.



As highlighted earlier, two equality institutions play an important role in countering
‘hate speech’ in ltaly: the National Office Against Racial Discrimination (UNAR)
and the Observatory for Security Against Acts of Discrimination (OSCAD).

UNAR’s tasks include:

e Providing assistance to the alleged victims of discrimination within their
jurisdictional or administrative proceedings and, upon victims’ request,
intervening in the relevant judicial proceedings to give oral or written
information and/or observations;

e Receiving complaints and testimonies of instances of discrimination and
conducting its own independent inquiries into those reported cases, all in
respect of the competences of the judiciary;

e Promoting and coordinating studies, research, training, communications
campaigns as well as disseminating information on the protection tools
available; and

e Reporting annually to parliament and the presidency of the Council of Ministers
on the actual implementation of the principle of equal treatment and the
effectiveness of the protective tools available.””* UNAR receives reports and
complaints of discrimination, including ‘hate speech’, through a Contact Centre
accessible either by calling a toll free number or by submitting a form available
on its website. It also has a dedicated Facebook page which informs the public
of its latest initiatives and re-directs them to its website for the submission of
reports and complaints to its Contact Centre.

UNAR’s Contact Centre staff include, amongst others, two new media and social
media research experts , who are also responsible for the National Observatory
Against Discrimination in the Media and on the Internet (Media and Internet
Observatory). The Media and Internet Observatory was set up in 2016 to collect
and analyse new and emerging forms of discrimination in online media and on
social networks. Its monitoring activity relies both on complaints received through
UNAR’s Contact Centre and on the use of automated semantic/linguistic software
to detect and carry out a sentiment analysis, in real time, of discriminatory
expression on the grounds of race, ethnic origin, religion, disabilities, different
political opinions, age, sexual orientation, and gender identity.
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Another source of information and monitoring of ‘hate speech’ used by UNAR
comes from NGOs working in the non-discrimination field, and who are enrolled
in the official register of such associations, which was set up and is managed by
UNAR within the Department of Equal Opportunities.

It is worth noting that UNAR is not able to bring cases of action, nor is it
empowered to issue administrative sanctions, but it can promote informal
reconciliation procedures between the parties through its network of associations or
with the cooperation of regional/city administrative authorities across the territory,
prior to parties resorting to judicial proceedings.

OSCAD, established in 2010 by a Decree of the Chief of the Police Department
within the Ministry of the Interior,'*® also plays a monitoring role. It is able to
receive reports and complaints from individuals, institutions, or associations
regarding cases of discrimination on the grounds of race, ethnic origin, religion,
disabilities, different political opinions, age, sexual orientation, or gender identity
via a dedicated telephone line (to which calling charges apply) or email.

According to a Memorandum of Understanding signed between the Department
of Equal Opportunities and the Ministry of the Interior, which is responsible for
OSCAD, UNAR must report to OSCAD all ‘hate crimes’ and racist acts of criminal
relevance, including alleged ‘hate speech’ incidents reported to them. At the
same time, the police are duty bound to report all discrimination cases that do not
constitute crimes to UNAR for information and monitoring purposes. UNAR and
OSCAD have also committed to organising regular training activities for the police
and cooperating in public awareness-raising campaigns.'”® OSCAD further signed
a Memorandum of Understanding with the Office for Democratic Institutions and
Human Rights of the Organisation for Security and Cooperation in Europe (OSCE)
to take part in its Training Against Hate Crimes for Law Enforcement project.

The specific ‘hate speech’ incidents reported to OSCAD by UNAR are forwarded

by OSCAD to the Postal Police section, which investigates all crimes committed
online, although it does not have a specific unit dedicated to ‘hate speech’. The
Postal Police can also receive complaints or reports directly from the public, either
in person, via e-mail, or through a special form available on their online platform
and on their dedicated Facebook page.
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Government frameworks on media policy

Comprehensive policies relating to external pluralism — i.e. the plurality of media
service suppliers — in ltaly are outlined in the Gasparri Law and in the Consolidated
Act, mentioned above.

These laws, inter alia:

e Establish the criteria to guarantee effective competition in the radio and
audiovisual and in the advertising market; and prohibit the creation or
maintenance of market positions considered in breach of pluralism, including
those which are created via controlled or connected companies.'*” The Gasparri
Law additionally includes provisions governing the structure of the broadcast
media landscape in general and of the public service broadcaster RAI;

e Grant AGCOM the power to identify the relevant markets for regulation in
accordance with the principles of Articles 15-16 of EC Directive 2012/21,
verify the existence of dominant market positions, and take the necessary
measures to eliminate or prevent the formation of such positions;'“*“ and

e Introduce the definition of an Integrated Communications System (SIC) —
defined as a comprehensive media market including television, publishing,
radio, Internet, direct advertising, sponsorships, revenues from the public
service broadcaster’s annual licence fee, sales of cinema tickets, rental or
sales of DVDs, and direct grants to print publishers; and set a cap on the
percentage of total revenue that a single market operator can generate in such
an integrated market to avoid dominant positions.

In terms of policies addressing internal pluralism — i.e. pluralism of media content
— particularly for the promotion of diversity and inclusion of minorities, Italian
legislation has focused on measures aimed at protecting linguistic minorities.

A series of norms protecting linguistic minorities include obligations for the
regional branches of the public service broadcaster RAI to air programmes and
news dedicated to the recognised historical linguistic minorities residing in the
respective regions.

However, to date no legislation has acknowledged the Roma, Sinti, and Caminanti
as linguistic minorities, and therefore they have not been granted the same rights
as the other linguistic minorities historically present in the country. Several bills
have been tabled in the last five years to try and fill this legislative gap, but none
have reached the plenary for discussion. The only action taken by the government
thus far to consider the needs of the Roma and Sinti minorities is the ‘National
Strategy for the Inclusion of Roma, Sinti and Caminanti - 2012-2020’,"** which
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was produced in response to the recommendations made in the Communication of
the European Commission No. 173/2011.'*" The strategy provides for the creation
of multi-sectoral regional task forces, coordinated by UNAR and the Department for
Equal Opportunities, whose objectives include training the local media to provide
unbiased and non-stereotyped information about these minority communities

in order to avoid their stigmatisation. However, the strategy does not detail any
concrete measures to ensure these objectives are implemented; nor does it include
any measures to improve these minority communities’ access to media services.

Responding to the high, and increasing, incidence of violence against women in
the country, a law approved in 2013 saw the adoption of a National Action Plan
against Gender and Sexual Violence, coordinated by the government’s Department
of Equal Opportunities. '“° This action plan envisaged the adoption of co-regulatory
codes of conduct for the media, which aim to tackle prevalent gender-stereotyping
in the media.

With regards to communications on the Internet, in July 2014 the Chamber of
Deputies of the Italian Parliament established a special Committee to study

the rights and duties of the Internet, which conducted hearings and public
consultations before publishing a ‘Declaration of the rights on the Internet’ in
2015.""7 Though not legally binding, it is intended as a framework policy document
with which all legislators, institutions, Internet operators, and Internet users alike
should comply. The Declaration establishes, inter alia, that “no limitations of
freedom of expression are accepted” on the Internet but that “the people’s dignity
must be protected from abuse related to behaviours such as incitement to hatred,
discrimination and violence”.

Broadcast media

Under the Gasparri Law, audiovisual media services must guarantee “the airing
of programmes that respect the fundamental rights of the person” and are
prohibited from transmitting “programmes [...] that contain incitement to hatred
on any grounds or that, even with regard to the time of transmission, may harm
the physical, psychological or moral development of minors”."*” The Consolidated
Act further extends the ban to programmes “that instigate intolerant behaviours
based on differences of race, sex, religion or nationality”; and prescribes that radio
and audiovisual media services subject to Italian jurisdiction must not broadcast
content that contains “any incitement to hatred based on race, sex, religion or
nationality”.'”” The same obligation applies to commercial communications such
as advertisements and telesales aired by radio and audiovisual media service
providers subject to the Italian jurisdiction.
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The body mandated to guarantee the respect of individuals’ fundamental rights

in the communications sector is AGCOM. ' Under specific circumstances and
following the issuance of prior warnings and consultation procedures, AGCOM
can order the temporary suspension of the broadcast and re-transmission of radio
and audiovisual programmes originating from any EU Member State, in case of
“explicit and serious violation of the ban” to contain “incitement to hatred based
on the difference of race, sex, religion and nationality” more than once within the
previous twelve months. The same provisions also apply with regard to radio and
audiovisual programmes aired by non—-EU Member States, where those states are
parties to the European Convention on Transfrontier Television.

However, AGCOM does not have the same legal powers to intervene and sanction
such violations when they concern offending programmes broadcast by radio or
TV broadcasters based in Italian territory, even though the provisions prohibiting
content apply to them as well. The Gasparri Law and the Consolidated Act grant
AGCOM the power to issue warnings and pecuniary sanctions only when violations
of the relevant provisions concern the content of programmes aired during the
protected time band (between 4pm and 7pm) during which minors are required to
have additional protections.

In order to try and fill this normative gap, in September 2016, AGCOM approved

a regulation containing ‘Guidelines on the Respect of Human Dignity and the
Principle of Non-Discrimination in the Programmes related to News, Information
Analysis and Entertainment’.'>® The production of these guidelines came after
protests and complaints submitted to AGCOM regarding two talk shows which aired
on a private national TV channel owned by Mediaset, and which had been accused
of inciting hatred and discrimination. The guidelines establish that:

e The providers of radio and audiovisual media must ensure “the most
rigorous respect, in their information and entertainment programmes, of the
fundamental principles for the protection of viewers, with specific regards to
those subjects at risk of discrimination”;

e When reporting the news, programmes must limit any superfluous and irrelevant
references to “race, religion or sexual orientation” and must avoid “expressions
based on hatred, discrimination, that incite to physical or verbal violence
or that offend the human dignity and the sensitivity of the viewers, thus
contributing to the creation of a biased cultural environment”;

e Programmes must provide a “truthful and objective representation of migratory
movements” and must aim to raise public awareness of ‘hate speech’ in their
news programmes; and

e Radio and audiovisual media service providers should adopt and implement

suitable measures to prevent or correct violations of the above-mentioned
principles, in particular during live broadcasts.
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As highlighted by the AGCOM Board Commissioner responsible for drafting the
guidelines, they are intended as an instrument of “moral persuasion”, promoting
a constructive rather than a punitive sanctions based approach to the broadcast
media.'*° If these guidelines are breached in a broadcast during the protected
time band (between 4pm and 7pm) or harm minors’ physical development in any
way, AGCOM would be empowered to initiate proceedings against the responsible
broadcaster and issue warnings and pecuniary sanctions.

With regards to ‘hate speech’ on the Internet, AGCOM does not have any legal
powers to regulate or impose sanctions for offending content hosted by online
intermediaries or platforms, since such content is not included in the definition
of ‘audiovisual media services’ of the EU Directive on Audiovisual Media
Services (AVMSD). However, in 2014 AGCOM set up a ‘Permanent Observatory
of Guarantees and Protection of Minors and of the Fundamental Rights of the
Person on the Internet’.’””” The themes specifically monitored by the Observatory
are “incitement to hatred, threats, harassment, bullying, hate speech and the
dissemination of deplorable contents”. The Observatory’s objectives are:

e Monitoring, collecting and publishing data regarding the way users behave on
the Internet and on social networks;

e Analysing the policies adopted by Internet hosts to safeguard the dignity of the
person and the rights of the users; and

e Drafting guidelines for the adoption of self-regulatory codes of conduct by
Internet companies and social media platforms.

Of particular note is a service set up by AGCOM’s CO.RE.COM in the Region of
Lombardy, called ‘Help Web Reputation Youths’. It is available exclusively to
residents in the region, and receives notifications and requests to remove news,
images, videos, or comments published on online newspapers, blogs, social media,
etc. considered offensive to individuals’ dignity. CO.RE.COM cannot directly
remove or block the content subject to a notification or request, but it carries out
a preliminary assessment of all requests received, and forwards the relevant ones
to the competent judicial authority. The committee further informs the relevant
Internet host or social media provider about their initiatives.””® AGCOM is planning
to extend this best practice to all the other Italian regions in the near future.

Following the entry into force of the law on cyberbullying (see above) and
subsequent establishment of the Inter-Institutional Technical Roundtable on the
same, AGCOM is hopeful that the roundtable will propose legislative amendments
to empower AGCOM to take part in drafting co-regulatory codes of conduct on the
fundamental rights of Internet users, which would be binding on all social media
platforms and Internet providers, to supervise their implementation and impose
sanctions in case of their violation.
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Print media

Print media publications and the journalism profession in Italy are governed by
law.'”? The relevant legislative provisions distinguish between:

e Professional journalists — defined as those who “exclusively and consistently”
exercise journalistic activities; and

e Publicists — those who are paid to exercise their journalistic activities in a non-
occasional way, though they have other jobs.

Both professional journalists and publicists must be registered as members of the
Association of Journalists and comply with specific requirements established by
law.'°Y Membership of the Association of Journalists is not open to social media
platforms or bloggers that do not comply with the relevant legal requirements.
Anyone who claims to be a professional journalist or exercises the profession
without registering as a member of the Association of Journalists can be punished
with an administrative pecuniary fine or a custodial sentence of up to six

months.'°" A separate register is maintained for foreign journalists and directors
responsible for scientific, technical, or professional journals or magazines.

The law also established the creation of a National Press Council'®® and Regional
or Inter-regional Press Councils'®® to monitor and regulate the journalistic
profession. By law, the National Press Council must have amongst its members

at least one professional journalist and one publicist who represent the legally
recognised linguistic minorities. The Regional or Inter-regional Press Councils also
oversee the implementation of the press law as well as the enforcement of self-
regulatory codes of conduct amongst their members. They may also undertake
disciplinary action against them, when they breach the codes of conduct.

The updated 2016 Journalists’ Ethical Code of Conduct (the 2016 Code), approved
by the National Press Council, includes among journalists’ fundamental duties
respect for the fundamental rights of the person and compliance with laws that
uphold those rights.'®* In particular, the code of conduct highlights the duty to
respect “the rights and dignity of ill people or with mental, physical, intellective or
sensorial disabilities”.

The 2016 Code incorporates the Charter of Rome, which is a specific code of
conduct for journalists who write on migration and refugee-related themes. The
Charter requires that when writing about people of other nationalities, journalists
should adopt legally accurate terminology as laid out in an annexed glossary,

in order to avoid spreading incorrect or misleading information about migrants,
asylum seekers, refugees or victims of human trafficking.
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Other provisions of the 2016 Code include the duty to promptly rectify, and

with due relevance, even in the absence of a specific request, information
published that is subsequently found to be false; and the duty to avoid publishing
accusations about an individual that may damage their reputation and dignity,
without offering them the right of reply (and, where including the affected
individual’s reply is not possible, to make this clear).'®” In addition, journalists
are explicitly required to respect the right of every person not to be discriminated
against on the grounds of race, religion, political opinions, sex, personal, physical,
or mental disability.'*® Failure to comply with these duties is punishable by
administrative pecuniary sanctions, as established by law.

The disciplinary sanctions available to the competent Press Councils to ensure
compliance with the 2016 Code range from simple warnings to formal reprimands
and, in cases in which a journalist is deemed to have seriously compromised the
dignity of the profession, to their temporary suspension from the profession for

no less than two months and up to one year or permanent expulsion from the
professional register. Expulsion from the professional register is automatically
applied whenever a journalist is convicted of a crime — and in sentencing is subject
to a permanent ban on holding public office.

In practice, however, these measures have very rarely been applied by the
competent Regional or Inter-regional Councils, prompting widespread criticism and
discontent regarding their alleged deterrent effect. For example, in March 2017 a
journalist and former newspaper editor was charged and later tried for instigating
racial hatred with an inflammatory front page headline, published on 14 November
2015 (the day after a terrorist attack in Paris), attacking Muslims. The headline
sent shockwaves through the public and was severely criticised by the journalistic
community, and even by representatives of conservative parties that would usually
support that newspaper’s positions. Nevertheless, despite having been referred

to the Regional Press Council for review, no disciplinary proceedings were taken
against the journalist. The same journalist, in November 2016, went on to publish
an unverified report of a robbery allegedly committed by members of the local
Roma community, accompanied by inflammatory remarks against Roma minorities.
The news report was later found to be false. After receiving complaints from two
human rights organisations, the competent Regional Press Council only belatedly
issued a reprimand to the journalist for spreading ethnic hatred.
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Approaches to media convergence

[talian media regulation has recognised the trend towards media convergence, and,
in certain cases, has extended the application of existing provisions to online or
electronically available versions of the same media. For example:

The definition of an ‘editorial product’, contained in the 2001 Law on
Publishing, includes media outputs which have “the characteristics of being
disseminated by any means, including electronically or via informatics
support”. The Law on Publishing also establishes specific criteria for the
registration of online newspapers that must be fulfilled if they are to be
considered eligible for state funding;

In 2015, the Supreme Court extended the definition of print media and related
provisions of the Press Law to online publications, on the basis that online
publications fulfil the qualifying legal definition of information reproduced via
any means and destined in any way to be published;

In 2016, the Supreme Court clarified that other forms of online
communications (such as blogs, mailing lists, social networks, web-forums,
and similar) are not to be considered online print media and therefore do not
enjoy the special constitutional protections afforded to print media. The case
concerned the removal of a blog in its entirety from the Internet, ordered by
judges as a preventative measure, pending its author’s trial for defamation;
and

In 2010, the provisions of the AVMSD were incorporated into the Consolidated
Act.'”* In order to recognise the trend towards media convergence, the Act
introduced the concept of an ‘Integrated Communications System’, defined as a
comprehensive media market encompassing television, publishing, the Internet,
direct advertising activities, sponsorships, revenues from the public service
broadcaster’s annual licence fees, sales of cinema tickets, sales or rentals

of DVDs, and direct state grants to publishers.'’® The provisions extend the
registration requirements established by law for print media, and the obligation
to publish requests for corrections received from whoever feels violated in her/
his interests by broadcast content, to broadcast radio and television news
programmes and the responsible directors.

Although they are not covered by the AVYMSD provisions incorporated by Italian
legislation, online intermediaries and online platforms — that distribute and publish
content — are de facto considered media actors by AGCOM, even though AGCOM
does not have any regulatory or controlling powers over them. As outlined above,
AGCOM has relied on its legislative powers to ensure the protection of minors to
set up a Permanent Observatory of Guarantees and Protection of Minors and of

the Fundamental Rights of the Person on the Internet and monitor, in particular,
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cases of “incitement to hatred, threats, harassment, bullying, hate speech and
the dissemination of deplorable content”.'’” The activities of the Observatory
ultimately aim to persuade social media operators like Facebook Italy to cooperate
in drafting self-regulatory codes of conduct endorsed by AGCOM.

AGCOM is strongly in favour of a review of the AVMSD to extend its application to
audiovisual content hosted by intermediaries on online video sharing platforms.
According to AGCOM, the scope of the AVMSD should extend to audiovisual media
services based outside of the EU territory where their content reaches audiences
in the EU and where their presence is relevant in terms of market share in the

EU. Additionally, AGCOM recommends amending the existing EU E-Commerce
Directive EC/2000/31 to require Internet hosts and providers to adopt self-
regulatory or co-regulatory codes of conduct to monitor third-party content, with a
view to protecting Internet users — and minors in particular — from harassment and
incitement to hatred.

Advertising self-regulation

The advertising standards self-regulatory authority in Italy is the Institute of
Advertising Self-Regulation (/stituto di Disciplina Autopubblicitaria or |AP); it was
established as a private organisation in 1966.'"° Its members include advertisers’
associations, commercial companies, advertising and communication agencies,
advertising agents, associations of Internet operators, radio and television
companies and federations, publishers and editors’ associations, and not-for-profit
organisations active in the field of public interest advertising and international
development.

All members of the |AP are required to comply with the Code of Advertising Self-
Regulation (Advertising Code), which is formulated and updated by the Directive
Board in accordance with the proposals of the IAP Study Committee. An IAP
Review Board is able to receive complaints from individuals and consumers’
associations regarding an advertisement or commercial communication, or

act independently, to request its removal by means of moral suasion, order its
immediate removal in case of a manifest breach of the Advertising Code, or refer
the case to the IAP Jury. The Review Board may also be requested to pre-vet the
content of an advertisement or commercial communication yet to be published.

The Advertising Code does not currently include any explicit reference to ‘hate
speech’, but provides that advertisements and commercial communications
“must not offend moral, civil and religious convictions” and “must respect human
dignity in all its forms and expressions and must avoid all sorts of discrimination,
including gender-related discrimination”.
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As mentioned above, in 2015 the IAP signed a Memorandum of Understanding
with the Department of Equal Opportunities, in which the Department of

Equal Opportunities undertakes to promptly notify IAP of any commercial
communications considered in breach of the principles of equal opportunities and
non-discrimination — with specific reference to the need to avoid using images
gratuitously depicting violence against women or incitement to violence against
women — and the AP commits to promptly review and remove communications
found in breach.'®" The IAP and the Department of Equal Opportunities also
undertake to draft an annual report on the activities carried out, and put forward
proposals for improvement of the Advertising Code.

The IAP has signed a similar Memorandum with the Ombudsman for Childhood

and Adolescence to cooperate in monitoring and intervening to remove commercial
communications in breach of the dignity of children and adolescents.
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At highlighted in this report, there are numerous factors contributing to the
increase in ‘hate crimes’ and ‘hate speech’ in ltaly. Part of the problem appears
to be inextricably connected with the long-standing national climate of economic
and political instability and the so-called ‘migration crisis’. Other contributing
factors include the seemingly accepted tendency for political representatives to
use crass and offensive terms in public debates; the lack of professional ethics
in the media when reporting on diversity issues; and the popularity of online
forums, commentary, and social media as tools to spread incendiary views and
opinions. Social media platforms, in particular, are frequently used to target and
harass individuals on the grounds of their racial or ethnic origins, gender, different
physical abilities, and/or sexual orientation.

What emerges from this analysis is that institutions, civil society, and the media
are all acutely aware of the problem and have already undertaken or pledged to
carry out legislative, policy, and campaign initiatives to reverse the trend. However,
more concerted effort is needed to ensure that adopted measures are effective and
in line with international obligations, which strike a balance between the protection
of freedom of expression and the prohibition of incitement to discrimination,
hostility, and violence.

This report proposes that, at a minimum, the following measures should be
undertaken to improve the current situation:

e All relevant legislation — in particular, the criminal law provisions — should
be revised for their compliance with international human rights standards
applicable to ‘hate speech’;

e The advocacy of discriminatory hatred that constitutes incitement to hostility,
discrimination, or violence should be prohibited in line with Articles 19(3)
and 20(2) of the International Covenant on Civil and Political Rights (ICCPR),
establishing a high threshold for limitations on free expression as set out in the
Rabat Plan of Action, as well as prohibitions on direct and public incitement to
genocide and incitement to crimes against humanity;

e The protective scope of any measures to address ‘hate speech’ should
encompass all protected characteristics recognised under international human
rights law, and not be limited to the present protected characteristics of
race, ethnic origin, national, or religion. In particular, the list of protected
characteristics should be revised in light of the right to non-discrimination as
provided under Article 2(1) and Article 26 of the ICCPR;
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Defamation should be fully decriminalised and replaced by appropriate civil
remedies. Moreover, the Italian authorities should refrain from applying
provisions of defamation on cases of ‘hate speech’ since the purpose of
defamation laws is to protect individuals from false statements of fact, which
cause damage to their reputation. Legal actions for defamation do not require
an individual to show any ‘advocacy of hatred’ and should be distinguished
from ‘hate speech’;

The Italian government should abolish all other speech offences that can be
inappropriately applied in cases of ‘hate speech’ and which, moreover, also
fail to meet international freedom of expression standards. These include, in
particular, Article 341-bis of the Criminal Code (insult to public officials) and
Article 724 of the Criminal Code (defamation of religion/blasphemy);

The guarantees of media pluralism for the promotion of diversity and inclusion
of minorities should not be limited to the protection of ‘linguistic’ minorities.
Provisions and policies should also address ensuring adequate access to media
coverage of other minorities, in particular, racial, ethnic, religious groups,
people with disabilities, and LGBTQI individuals;

The Italian government should ensure — both in law and in practice — that the
equality body, the National Office Against Racial Discrimination (UNAR), is fully
independent and autonomous in line with the UN Paris Principles. In particular,
UNAR should no longer operate within a government department; rather,

it should act as an advisory body to the authorities in drafting legislation,
regulations, and practices against ‘hate speech’ and ensuring their compliance
with the international human rights instruments to which Italy is party. UNAR
should also improve its system for the collection of data on bias-motivated
offences in order to include information on the different types of hate crimes
reported, the number of prosecutions, and the results of the subsequent legal
proceedings;

The state and broadcasting regulatory body, AGCOM, should continue its
constructive cooperation with media outlets, Internet intermediaries, and social
media platforms to respond to ‘hate speech’, including online. Any measures
developed in this area should not hold Internet intermediaries liable for
refusing to take actions that could potentially infringe their users’ freedom of
expression, unless they are specifically ordered to do so by a court or by another
competent and truly independent body mandated by law. When promoting codes
of conduct in this area, AGCOM should advocate for Internet intermediaries to
periodically review their terms of services and community standards, disclose
details regarding content removal requests, and be transparent about the
reasoning behind decisions to remove or retain content subject to removal
requests. Proposed redress mechanisms should be available and accessible

to all the parties involved in the removal of content deemed in breach of the
applicable codes of conduct;
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The Italian government should develop and periodically review a comprehensive
plan on promoting a culture of tolerance, equality, diversity, and mutual respect
in society, including in schools. This should include but not be limited to
Improving media literacy;

Public officials, including politicians, should realise that they play a leading
role in recognising and promptly speaking out against intolerance and
discrimination, including instances of ‘hate speech’. This requires recognising
and rejecting the conduct itself, as well as the prejudices of which it is
symptomatic, expressing sympathy and support to the targeted individuals or
groups, and framing such incidents as harmful to the whole of society. These
interventions are particularly important when inter-communal tensions are high,
or are susceptible to being escalated, and when political stakes are also high,
e.g. in the run-up to elections;

A multi-stakeholder strategy to counter ‘hate speech’ in all its forms and in

line with the international human rights obligations should be discussed and
adopted in partnership by all relevant stakeholders, including state institutions,
civil society organisations, broadcast and print media, as well as Internet
platforms and operators; and

Journalists’ organisations should recognise that they play an important role in
this area and intensify their efforts to provide adequate responses. In particular,
they should organise regular training courses and updates for professional

and trainee journalists on the internationally binding human rights standards
on ‘hate speech’ and freedom of expression and on relevant ethical codes of
conduct. Journalists’ organisations should also ensure that ethical codes of
conduct on ‘hate speech’ are effectively implemented, and the codes should

be widely publicised and internalised by journalists and media organisations

in order to ensure a full compliance with them. Effective measures should be
taken to address violation of the codes.



Major recent and/or ongoing initiatives led by the government, parliament, civil
society, and the media on ‘hate speech’ include the following positive initiatives:

e The Special ‘Jo Cox’ Parliamentary Committee on Intolerance, Xenophobia,
Racism and Hate: Launched on 10 May 2016 by the President of the Italian
Chamber of Deputies, its members include representatives of the Council
of Europe, the UN High Commissioner for Refugees, and human rights
organisations. The Committee’s mission was to gather data and research on
the issue, through hearings with media experts and operators and social media
platforms, and collate the results in a final report that puts forward concrete
normative proposals;

e Prism project (Preventing, Redressing and Inhibiting Hate Speech in New
Media): UNAR and lItalian civil society organisations are partners in this project,
together with four other European countries (France, Spain, Romania, and
UK), funded by the EU Fundamental Rights and Citizenship Programme.'®" It
Is based on an interdisciplinary strategy and combines research, best practice,
and training activities addressed to law enforcement, lawyers, journalists,
bloggers, social networks, young people, teachers, and youth workers;

e Young People Combating Hate Speech Online - No Hate Speech Movement:
This 2012-2014 campaign, under the auspices of the Youth and Civil Service
Department of the Presidency of the Council of Ministers and funded by
the Council of Europe, aimed to counter online expressions of racism and
discrimination by producing educational toolkits and running online campaigns
aimed at young people and youth organisations;

e ‘Week Against Racism’: Annually, UNAR organises a special week dedicated
to educational and awareness-raising initiatives against racism in schools,
universities, and sports and cultural associations. The events are organised
around the celebration of UN International Day for the Elimination of Racial
Discrimination on 21 March every year;

e ‘Intolerance Map’: The Italian NGO VOX-Osservatorio sui diritti in partnership
with three universities in Rome, Milan, and Bari is, for the third consecutive
year, drafting a map to identify the insults and discriminatory messages
targeting women, people with disabilities, LGBTQI people, and religious
minorities posted through Twitter in Italy. The mapping exercise is ‘sentiment-
based’: it consists of identifying the use of specific terms and how often they
are ‘virally’ shared;
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Safer Internet Day 2017 - First National Day Against Bullying and
Cyberbullying: On 4 February 2017, the Italian Ministry of Education launched
an all-day event dedicated to the analysis of bullying and cyberbullying, with
the participation of students aged between 14 and 18 years of age, from
schools across the country. The event included the presentation of the results
of a national survey targeting young people and the launch of a public service
advertising campaign aired on all the major public and private TV channels;
and

‘Carta di Roma’ Association was founded in December 2011 to supervise the
implementation of the Charter of Rome for journalists writing on migration and
refugee-related themes. Members of the association include Cooperation for
the Development of Emerging Countries, Amnesty International, the Association
for Legal Studies on Immigration and, representatives from the United Nations
High Commissioner for Refugees, UNAR and the International Organisation for
Migration. The association promotes training courses for media organisations
on the implementation of the Charter of Rome and special awards to encourage
accurate and responsible reporting about migration and minorities.
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European Commission Against Racism and
Intolerance (2015) ECRI Report on Hungary
(fifth monitoring cycle). Strasbourg: Council of
Europe; available from:

See, e.g., Amnesty International, Barome-

ter of Hate, 2018, available from:
The report states that Italy was

“steeped in hatred, racism and xenophobia,
and unjustified fear of the other”. It identified
that 95% of discriminatory and racist ‘hate
speech’ on the Internet originated from the
three parties belonging to the centre right
coalition: North League led by Matteo Salvini
- 50% of such speech, Brothers of Italy led
by Giorgia Meloni - 27% of such speech, and
Forza Italia led by Silvio Berlusconi - 18% of
such speech.

The National Institute of Statistics (ISTAT)
and Department of Equal Opportunities (2014)
Discrimination on the grounds of gender,
sexual orientation and ethnic origin. October;
available from:

See, e.g., COSPE, BRICKS Against Hate
Speech (2016) Hate is not an opinion. Hate
speech, journalism and migration: National
Study ltaly, April; available from:

; or Lunaria et al (2015), Together
Fighting Against Hate crimes: National Mon-
itoring Report on Hate Crimes, Italy, May,
available from:

The Committee Final Report and Recommen-
dations, approved on 6 JuIy 2017, available
from:

The text of the letter is available from
The text of the appeal is available from

The report is based on a review of existing
legislation and its application by relevant
authorities, as well as on interviews with key
stakeholders, in particular: Andrea Di Pietro,
Coordinator of the Legal Bureau of Ossigeno
per I'Informazione; Alessandra Lenzi, Audio-
visual Content Directorate, Italian Communica-
tions Regulatory Authority; Giuseppe Mennella,
Professor of Journalist Deontology at University
Tor Vergata, Rome and Secretary General of Os-
sigeno per I'Informazione; Guido Scorza, Legal
Advisor on National and European Regulatory
é;fairs, Presidency of the Council of Ministers’

Team for Digital Development. All the analysis
in the report is made on the basis of unofficial
translation of the Italian version of respective
laws. ARTICLE 19 takes no responsibility for
the accuracy of the translation or for comments
made on the basis of any inaccuracies in

the translation

Through its adoption in a resolution of the
UN General Assembly, the UDHR is not strictly
binding on states. However, many of its pro-
visions are regarded as having acquired legal
force as customary international law since its
adoption in 1948; see Filartiga v. Pena-lrala,
630 F. 2d 876 (1980) (US Circuit Court of
Appeals, 2" circuit).

The ICCPR has 167 States parties, including
[taly.

See HR Committee, General Comment No.
34 on Article 19: Freedoms of opinion and ex-
pression, CCPR/C/GC/34, 12 September 2011,
para 11.

Op cit., para 22.

Convention for the Protection of Human
Rights and Fundamental Freedoms, Rome, 4
September 1950.

Article 10 (1) of the European Convention
reads: “Everyone has the right to freedom of
expression. This right shall include freedom to
hold opinions and to receive and impart infor-
mation and ideas without interference by pub-
lic authority and regardless of frontiers. This
Article shall not prevent States from requiring
the licensing of broadcasting, television or cin-
ema enterprises; Article 10 (2), The exercise of
these freedoms, since it carries with it duties
and responsibilities, may be subject to such
formalities, conditions, restrictions or penalties
as are prescribed by law and are necessary in a
democratic society, in the interests of national
security, territorial integrity or public safety, for
the prevention of disorder or crime, for the pro-
tection of health or morals, for the protection
of the reputation or rights of others, for pre-
venting the disclosure of information received
in confidence, or for maintaining the authority
and impartiality of the judiciary.”

Article 1 of the UDHR states: “All human
beings are born free and equal in dignity and
rights”; Article 2 provides for the equal en-
joyment of the rights and freedoms contained
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in the declaration “without distinction of any
kind”; and Article 7 requires protection from
discrimination.

For a full explanation of ARTICLE 19’s policy
on ‘hate speech’, see Hate Speech Explained:
A Toolkit; available from:

General Comment 34, op.cit., para 52.

The Rabat Plan of Action on the prohibition
of advocacy of national, racial or religious ha-
tred that constitutes incitement to discrimina-
tion, hostility or violence, A/HRC/22/17/Add.4,
Appendix, adopted 5 October 2012; available
from:

The Rabat Plan of Action has been endorsed
by a wide range of special procedures of the
UN Human Rights Council; see, e.g. the Re-
port of the Special Rapporteur on FOE on hate
speech and incitement to hatred, A/67/357,

7 September 2012; Report of the Special
Rapporteur on freedom of religion or belief on
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religious hatred, A/HRC/25/58, 26 December
2013; Report of the Special Rapporteur on
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Prevention of Genocide to the expert seminar
on ways to curb incitement to violence on
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with imminent risk of atrocity crimes, Geneva,
22 February 2013.
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prohibition of propaganda for war and inciting
national, racial or religious hatred (Art. 20), 29
July 1983, para 2.

UN Committee on the Elimination of Racial
Discrimination, General Recommendation No.
35b: Combating racist hate speech, 26 Septem-
ber 2013, paras 15 - 16. The CERD Commit-
tee specifies that five contextual factors should
be taken into account: the content and form
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of harm.
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59405/00 (2006), para 56; or Giindiz v. Tur-

key, App.No. 35071/97 (2004), para 22.

European Court, Jersild v. Denmark, App. No
15890/89 (1992), para 35.

Council Framework Decision 2008/913/
JHA of 28 November 2008 on combating
certain forms and expressions of racism and
xenophobia by means of criminal law; available
from:

For a full analysis, see ARTICLE 19, Sub-
mission to the Consultations on the EU Justice
Policy, December 2013; available from:

HRC Resolution 20/8 on the Internet and
Human Rights, A/HRC/RES/20/8, June 2012.

General Comment No. 34, op cit., para 43.

Guiding Principles on Business and Hu-
man Rights: Implementing the UN “Protect,
Respect and Remedy” Framework (The Rug-
gie Principles), A/HRC/17/31, 21 March
2011, Annex. The HRC endorsed the guiding
principles in HRC resolution 17/4, A/IHRC/
RES/17/14, 16 June 2011.

Report of the Special Rapporteur on FOE, 16
May 2011, A/HRC/17/27, paras 75-76.

Report of the Special Rapporteur on FOE, 11
May 2016, A/HRC/32/38; para 40 - 44,

Ibid.
Ibid., para 43.
Ibid.

Joint Declaration on Freedom of Expression
and “Fake News,” Disinformation and Propa-
ganda, adopted by the UN Special Rapporteur
on FOE, the Organization for Security and
Co-operation in Europe (OSCE) Representative
on Freedom of the Media, the Organization
of American States (OAS) Special Rapporteur
on Freedom of Expression and the African
Commission on Human and Peoples’ Rights
(ACHPR) Special Rapporteur on Freedom of
Expression and Access to Information, 3 March
2017; available from:

Directive 2000/31/EC of the European
Parliament and of the Council of 8 June 2000
on certain legal aspects of information society
services, in particular electronic commerce, in
the Internal Market, Article 14(1).

Ibid., Article 5.
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Ibid., Judges Sajé and Tsotsoria’s Joint
Dissent Opinion. See also ARTICLE 19, Delfi
AS v Estonia Case Comment: Strasbourg Un-
dermines Freedom of Expression, 1 October
2015; available from:

For example, in Magyar Tartalomszolgaltatdk
Egyesiilete and Index.hu Zrt v. Hungary, No.
22947/13, 2 February 2016, the European
Court found a violation of Article 10 of the
European Convention where a self-regulatory
body of Internet content providers and an own-
er of an online news portal were held liable for
defamatory comments posted by a third party,
which the parties removed on receipt of notice.

European Court, Pih/ v. Sweden, No.
74742/13, 9 March 2017.

For further analysis, see: Dirk Voorhoof, Pih/
v. Sweden: non-profit blog operator is not liable
for defamatory users’ comments in case of
prompt removal upon notice, Strasbourg Ob-
servers, 20 March 2017; available from:

European Commission, Code of Conduct on
Countering lllegal Hate Speech , signed on 31
May 2016; available from:t

Council Framework, Decision op.cit.

For the criticism of the Code of Conduct, see
ARTICLE 19, EU Commission Code of Conduct
for Countering Illegal Hate Speech Online and
the Framework Decision, June 2016; available
at

Constitution of the Italian Republic, pub-
lished in the Official Bulletin of 27 December
1947 and further amended; available from:

Article 21 of the Constitution states: “An-
yone has the right to freely express their
thoughts in speech, writing, or any other form
of communication. The press may not be
subjected to any authorisation or censorship.
Seizure may be permitted only by judicial order
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of any unjustified restrictions, even temporary
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The Constitution, op.cit., Article 68 para 1
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Law No. 112/2004 of 29 April 2004
(Gasparri Law).

Law No. 112 of 3 May 2004, available from
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No. 177 of 31 July 2005, Consolidated Act on
radio and audiovisual media services (Consol-
idated Act; available from:

Ibid., Article 3.

Ibid., Article 4, (b).

Ibid., Article 4(c).

The Consolidated Act, op.cit., Article 4.

The Gasparri Law, op.cit., Article 10; and
Consolidated Act, op.cit., Article 34.

The Self-Regulatory Code on TV and Minors,
Articles 3.1, 3.3 and Article 4.3; available
from:
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(5), 36-bis and 40.
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Consolidated Act, op.cit., Article 10.
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Legislative Decree No. 125 of 9 July 2003;
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available from: . Through
the Decree, the ltalian Parliament ratified

the EU Directive 2000/43 of 29 June 2000
implementing the principle of equal treatment
between persons irrespective of racial and
ethnic origin.

Equal treatment is defined as “the absence
of any direct or indirect discrimination based
on race or ethnic origin”.

Ibid., Article 2.
Legislative Decree No. 125, op.cit.

See Report on the effective implementation
of the principle of equal treatment of persons
irrespective of race or ethnic origin and mech-
anisms for protection, 2014; available from:

Legislative Decree No. 125, op. cit., Article
5-6.
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promotion of the right to equality, February
2017, available from:

Legislative Decree No. 216 of 9 July 2003,
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ing a framework for equal treatment in em-
ployment and occupation; available at

Law No. 67 of 1 March 2006; available
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Decree No. 198 of 11 April 2006; available
from: .

Legislative Decree No. 5 of 25 June 2010;
available from:

Tuscany, Regional Law No. 63 of 15 No-
vember 2004; available from:

The Regional Law No. 63 of 15 November
2004, Articles 13-14.

Umbria, Regional Law No. 3 of 11 April
2017; available from:

The Regional Law No. 3 of 11 April 2017,
Article 10.

Law No. 654 of 13 October 1975 as
amended by Law No. 205 of 25 June 1993
(“Mancino Law”) and by Law No. 85 of 24
February 2006; available from:

. The Law was adopted ratify the
ICERD.

Law No. 85 of 24 February 2006.

The Mancino Law, op.cit., Article 3, para 1
(a).

The Mancino Law, op.cit., Article 3, para 1
and by Law No. 85 of 24 February 2006.

The Mancino Law, op.cit., Article 3, para 3.
Law No. 654, op.cit., Article 3.

The Mancino Law, op.cit., Article 1, para
1-bis. Accessory punishments include the
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day for up to one year, revoking the validity
of the driving licence, passport and identity
documents for travelling purposes for up to
one year, the ban on detention of any weap-
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form, in activities of electoral propaganda for
the political or administrative elections after
the sentence, and in any case for a period of
minimum three years.

Law No. 962 of 9 October 1967, which
ratifies the UN Convention on the Prevention
and Punishment of the Crime of Genocide;
available from:

Law No. 85 of 24 February 2006; available
from: .

Law No. 48 of 18 March 2008; available
from:

Supreme Court of Cassation, Decision No.
36906 of 14 September 2015; available
from: The defendant
was sentenced to 2 months (suspended)
imprisonment and 3 years of interdiction from
public offices.

Supreme Court of Cassation, Decision No.
41819 of 10 July 2009, available from:

Supreme Court of Cassation, Decision No.
42727 of 22 May 2015; available from:

. The defendant was
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onment and 3 years of interdiction from public
offices.

Ibid., The Court stated that “a racial preju-
dice for which a person should be judged for
some characteristics that are assumed as fun-
damental, such as the colour of the skin or the
geographic origin,” which the post assumed
Ms Kyenge and the presumed rapist had in
common. -
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See, e.g., Report of the UN Special Rappor-
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aly, App. No. 43612/10, 24 September 2013.
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315/15 of 1 June 2016; available from:
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5107 of 17 February 2013; available from:
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563 of 19 October 2011; available from:
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a pecuniary sanction. The same punishment
applies to “whoever publicly exalts representa-
tives, principles, facts or methods of fascisms
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Law No. 645 of 20 June 1952 implement-
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Supreme Court of Cassation, Decision
No. 20450 of 17 May 2016; available from:

The Criminal Code, op.cit., Article 278
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Law No. 115 of 16 June 2016, which
further amends Law No. 654/1975; available
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The Criminal Code, op.cit., Article 724.

Law No. 1052 of 15 March 2013; available
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Report of the UN Special Rapporteur on
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manipulation of online information [aka ‘fake
news'’], ensure transparency on the web and
promote media literacy”, tabled in the Senate
on 28 February 2017; available from:

The penalty is a fine up to 5,000 EUR.

The penalty is the imprisonment of no less
than one year and a fine up to 5,000 EUR.

The penalty is imprisonment of minimum
two years and a fine up to 10,000 EUR.

Law on the Press, op.cit.

Law S-1119-B of 25 June 2015; available
from:

Law No. 71 of 29 May 2017; available
from:

Ibid., Article 1 para 2.
Ibid., Article 7.

Ibid., Article 3. The Roundtable is tasked
with: a) monitoring and gathering data on
cyberbullying; b) adopting an integrated action
plan for the prevention and fight against cyber-
bullying; c) adopting a co-regulatory code of
conduct for the prevention and fight against
cyberbullying binding for all the social net-
working and Internet provider.

Regional Law of Lazio No. 202 of 2 March
2016; available from:
and Regional Law of Lombardy of 24 January
2017, available from:
The Lombardy Law, in particular, includes the
creation of a Regional Advisory Council on
Cyberbullying, composed by representatives of
the regional government, parents’ associations,
sports’ associations, academics and experts
of social networking services appointed by the
Postal Police (the Police Department that is

competent to investigate all potential crimes
committed on the web). The competences of
this body include gathering information on
bullying episodes in the region and assessing,
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949/13, N 3195/13, 1 June 2016; available
from:

The Legislative Decree No. 125, op.cit.,
Article 7.

UNAR, Contact Centre, 9 September 2013.
Available from:

Government’s Department for Equal Oppor-
tunities, Technical Chapter for the Manage-
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