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I. Introduction

1. This expert opinion has been prepared by ARTICLE 19: Global Campaign for Free
Expression (ARTICLE 19), an independent human rights organisation that works around
the world to protect and promote the rights to freedom of expression and freedom of
information at the international and regional levels, and the implementation of such
standards in domestic legal systems. ARTICLE 19 has specific expertise in the area of
counter-terrorism legislation that affects freedom of expression; including the
publication of the Johannesburg Principles on National Security, Freedom of Expression
and Access to Information (which authoritatively interpret international human rights
law in the context of national security-related restrictions on freedom of expression),1
the analysis of the terrorism offences contained in the penal codes of countries such as
the United Kingdom,2 Tunisias or Russias and interventions in number of high profile
national security cases, for example the Miranda case in the Court of Appeal of England
and Wales.s

2. This expert opinion draws on ARTICLE 19’s extensive legal analysis and expertise
outlined above. In our view, as Turkey is a signatory to, and has ratified, the
International Covenant on Civil and Political Rights (the ICCPR) and the European
Convention on Human Rights (the European Convention), the Turkish courts in the
present case are required to take into account international and European human
rights law. In particular, they must duly observe international and European standards
on the protection of the right to freedom of expression in the context of national

1 Article 19, The Johannesburg Principles on National Security, Freedom of Expression and Access to Information,
1 October 1995, available at: https://bit.ly/2GyUb6P

2 ARTICLE 19, The Impact of UK Anti-Terror Laws on Freedom of Expression, Submission to ICJ Panel of Eminent
Jurists on Terrorism, Counter-Terrorism and Human Rights, available at: https://bit.ly/2q5ebqz

3 ARTICLE 19, Tunisia: Human rights and counter-terrorism, 28 April 2016.

4 ARTICLE 19, Proposed Amendments to the Russian Extremism Law, July 2006.

s ARTICLE 19, ARTICLE 19 intervenes in Miranda Case, 16 December 2015.
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security. For example, In May 2016, ARTICLE 19 delivered a training for Turkish judges
on ‘International Standards for Promoting Freedom of Expression while Countering
Terrorism’ at an international workshop in Antalya for the Turkish High Level Courts
organised by the Council of Europe and the European Union.

ARTICLE 19 has been asked by Melike Polat Bursali, lawyer representing the defendant
to advise on the compatibility of the charges brought against them with international
and European standards on freedom of expression. We understand that this opinion
will be relied upon by the defendant in a case currently pending against him before the
Istanbul 37w High Criminal Court. We also note that at least 353 academics have been
charged with the same offence arising out of the same facts (the Academics for Peace
Petition), though each case is currently scheduled to be examined separately. The
present opinion is therefore equally relevant in these cases.

In this expert opinion, ARTICLE 19 addresses:

e The facts of the cases;

e Key international and European standards on freedom of expression and terrorism
offences;

e The compatibility of Article 7/2 of Law no. 3713 on Counter-Terrorism under which
the defendants have been charged with those standards; and

e The assessment of the nature of the case brought against the defendants.

ARTICLE 19 then concludes that the provision, under which the defendant has been
charged, namely Article 7/2 of Law no. 3713 on Counter-Terrorism, does not comply
with international and European standards on freedom of expression. Even if it were to
be considered as providing as sufficient legal basis for the purposes of international and
European human rights law, we consider that the prosecution’s failure to exercise its
discretion consistently with the requirements of freedom of expression means that the
charges levelled against the defendants are unlawful under international and European
human rights law. If the defendants were to be convicted, their convictions would
equally constitute an unnecessary interference with the right to freedom of expression.

Facts of the case

The defendant [ ] is an academic, at the time when he signed the declaration he was
working at [ ], currently teaching abroad.

On or about 11 January 2016, 1128 academics (Academics for Peace) signed a
declaration entitled “We will not be a party to this crime!” The declaration severely
criticized the government’s actions in South East Turkey and called for peace in the
region. The defendant is one of the signatories to the declaration, which was eventually
signed by more than 2200 academics.

The [relevant parts of the] declaration read|[s] as follows:s

We will not be a party to this crime! Em & nebin hevparén vi siici!
As academics and researchers of this country, we will not be a party to this crime!

6 The extract is based on an unofficial translation made available to ARTICLE 19.



The Turkish state has effectively condemned its citizens in Sur, Silvan, Nusaybin, Cizre,
Silopi, and many other towns and neighborhoods in the Kurdish provinces to hunger
through its use of curfews that have been ongoing for weeks and by the attacks carried
out in these settlements with heavy weapons and equipment that would only be
mobilized in wartime, the right to life, liberty, and security, and in particular the
prohibition of torture and ill-treatment protected by the constitution and international
conventions have been violated.

This deliberate and planned massacre is in serious violation of Turkey’s own laws,
international customary law, mandatory rules of international law and the international
treaties to which Turkey is a party.

We demand the state immediately to abandon its deliberate massacre and deportation
policy imposed on the peoples of the region, particularly the Kurdish people, to lift the
curfew, punish those who are responsible for human rights violations, and compensate
those citizens who have experienced material and psychological damage and for this
purpose, to give independent national and international observers access to the region
and allow them to monitor and report on the incidents.

We demand the government to prepare the conditions for negotiations and create a
road map that would lead to a lasting peace which includes the demands of the Kurdish
political will. We demand inclusion of independent observers from broad sections of
society inthese negotiations and we also declare our willingness to volunteer as
observers. We oppose suppression of any kind of the opposition.

We, as academics and researchers working on and/or in Turkey, declare that we will not
be a party to this massacre by remaining silent and demand an immediate end to the
violence perpetrated by the state and we promise to continue advocacy with political
parties, the parliament, and international public opinion until our demands are met.

8. On or about 10 March 2016, academics Esra Mungan, Kivang Ersoy, Muzaffer Kaya, and
Meral Camci, published a press release in which they re-stated their commitment to the
declaration. The press release read materially as follows:

As Academics for Peace, we have been the target of a campaign of false accusations and
intimidation since the 11th of January 2016, when we made public our declaration titled
“We will not be party to this crime.” The vilification which we faced, verging on death
threats against some signatories, was intended, first and foremost, to get us expelled
from institutions of higher education, so that our voices could no longer be heard.
However, our colleagues who embraced our demands for peace and democracy have
entered into solidarity with us and gave us support. One of the most tangible
expressions of this support was that the number of signatories, which was 1128 on the
11th of January, rose to 2212 within a week thereafter. Especially in these days when
the Istanbul Public Prosecutor’s Office is initiating legal action against us in order to step
up the pressure, it is heartening to see that, as signatories, we are firmly united around
our demand for peace.

However, the issue which really sears our hearts today, and which should be resolved
with the utmost urgency, is the establishment of the conditions for peace in the country.
Since the past two months, the state of war in the Kurdish areas has raged with all its
might, and only ruins remain of the cities and towns where the state claims to have
conducted “cleansing” operations. Ruins where all living beings as well as history have
been destroyed and where only human bones and unrecognizably charred bodies are
being recovered.
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Since the beginning of this week [starting the 7th of March], the Istanbul Public
Prosecutor’s Office has started the process of legal investigations, even though they
have not yet decided what charges will be levelled against us [the signatories].
However, we, as the Academics or Peace, would like to affirm that we will not step back,
in spite of all the threats against our lives or our careers. We will act in accordance with
the responsibility which befalls us as academics and researchers of this country. We will
continue to strive with all our might, both for academic freedoms and for the institution
of a lasting peace.

We therefore declare that we will accompany and establish solidarity with all our
colleagues who face legal action and we will closely follow all such cases in the courts.
Starting from next week, we will keep academic vigil at Sur and the other towns which
have undergone destruction. We will stage teach-ins in front of universities which have
laid off signatories of the Academics for Peace statement.

We know that the pressure brought to bear on academics asking for peace is part and
parcel of the attempt at purging the universities of any dissident opinion. We are
determined to wage a legal battle against this intended purge, to protect our academic
domain for intellectual output, and to continue to loudly voice our demand for peace.

On or about 20 April 2016, the defendant was interrogated by police. The defendant
confirmed that he had signed the declaration of 11 January 2016 for the purpose of the
establishment of the right to peaceful co-existence. He averred that the declaration fell
within the scope of freedom of thought and expression and did not constitute a crime.
He considered that the other questions directed at him were explicitly contrary to
Article 25/2 of the Constitution guaranteeing that no one can be compelled to reveal
his opinions and thoughts. He denied the accusations levelled against him.

On or about 31 October 2017, the defendant was charged with disseminating terrorist
propaganda in favour of a terrorist organisation under Article 7/2 of Law no. 3713 on
Counter-Terrorism, as amended on 30 April 2013 by Law no. 6459.

The prosecution’s case is that the Academics for Peace organised “defamation
campaigns” against the Republic of Turkey, its government, judiciary, army and security
forces using press and media, and in doing so, carried out propaganda for the armed
terrorist organization PKK/KCK in a way that justifies or promotes its methods including
force, violence and threats. In particular, the prosecution relied on the following
passages of the declaration in support of their case:

The Turkish state has effectively condemned its citizens in Sur, Silvan, Nusaybin, Cizre,
Silopi, and many other towns and neighborhoods in the Kurdish provinces to hunger
through its use of curfews that have been ongoing for weeks and by the attacks carried
out in these settlements with heavy weapons and equipment that would only be
mobilized in wartime, the right to life, liberty, and security, and in particular the
prohibition of torture and ill-treatment protected by the constitution and international
conventions have been violated.

We demand the state to abandon its deliberate massacre and deportation imposed on
the peoples of the region, particularly the Kurdish people.

We demand (the state) to compensate those citizens who have experienced material
and psychological damage” and “for this purpose we demand the state to give
independent national and international observers access to the region and allow them
to monitor and report on the incidents.
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The prosecution also points to the following passages in the subsequent press release
of 10 March 2016:

Since the past two months, the state of war in the Kurdish areas has raged with all its
might, and only ruins remain of the cities and towns where the state claims to have
conducted “cleansing” operations. Ruins where all living beings as well as history have
been destroyed and where only human bones and unrecognizably charred bodies are
being recovered;

We will accompany and establish solidarity with all our colleagues who face legal action
(...) Starting from next week, we will keep academic vigil at Sur and the other towns
which have undergone destruction. We will stage teach-ins in front of universities, which

have laid off signatories of the Academics for Peace statement.

The prosecution has argued that these statements must be seen in the wider context
of the conflict in South East Turkey and the resurgence of terrorist activity in the
region at the end of 2015. They point out that government actions in the region were
carried out in response to the digging of trenches, building of barricades and booby
traps by members of the PKK, as well as the proclamation of several ‘self-governing’
areas in the region. The PKK itself had encouraged literary circles to support “self-
governance”.

The prosecution further point to a number of discrepancies in the translation of the
Declaration in English and its original version in Turkish. These discrepancies, they
argue, serve to legitimatise the term ‘Kurdistan’ as a separate geographical and
political region and the PKK as a legitimate political movement in the eyes of the
international community. For instance, the expression ‘Kurdish political will’ in Turkish
is translated as ‘Kurdish political movement’ in the English version.

In short, the prosecution claim that the declaration and subsequent press release
contain statements of fact about Turkey that are untrue and aimed at diminishing
Turkey’s standing in the eye of international public opinion. They further contend that
these statements effectively sow mistrust and discord, which provide a breeding
ground for “destroying” public order.

Applicable international and regional standards on freedom of expression and
terrorism offences

General principles

16.

17.

18.

Turkey is a party to, and has ratified, both the ICCPR and the European Convention. As
such, the rights enshrined in these instruments, including the right to freedom of
expression under Article 19 ICCPR and Article 10 ECHR, form part of Turkish law.

The right to freedom of expression is also protected in the Turkish Constitution (Article

26). In addition, the Constitution guarantees the right of everyone to apply to the
Constitutional Court on the grounds that one of the fundamental rights and freedoms
contained in the ECHR has been violated by public authorities (Article 148).

Under international and European human rights law, the right to freedom of expression
is not an absolute right, but rather one which can be legitimately restricted by the State
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provided certain conditions are met.7 Such conditions comprise a three-part test against

which any proposed restriction on freedom of expression must be scrutinised:

e The restriction must be provided by law: This means that it must have a basis in
law, which is publicly available and accessible, and formulated with sufficient
precision to enable citizens to regulate their conduct accordingly.s

e The restriction must pursue a legitimate aim: Legitimate aims are those, which are
exhaustively enumerated in Article 10, paragraph 2 and Article 19, paragraph 3 of
the ICCPR.

e The restriction must be necessary in a democratic society: This requirement
encapsulates the dual principles of necessity and proportionality. It demands an
assessment of, first, whether the proposed limitation satisfies a “pressing social
need”.s Secondly, it must be established whether the measures at issue are the
least restrictive to achieve the aim.

Assessing the proportionality of an impugned measure requires a careful consideration
of the particular facts of the case. The assessment should always take as a starting point
that it is incumbent upon the State to justify any restriction on freedom of expression,
including freedom of the press”.10

Further, Article 20(2) ICCPR provides that any advocacy of national, racial or religious
hatred that constitutes incitement to discrimination, hostility or violence must be
prohibited by law.11

International standards on freedom of expression and national security

21.

22.

Under Article 19 (3) ICCPR and Article 10 (2) ECHR, the right to freedom of expression
may legitimately be restricted for the purposes of national security, provided that the
restriction at issue complies with the requirements set out above. Additionally, States
are also required to prohibit incitement to terrorism.12 In practice, restrictions imposed
on freedom of expression to give effect to these provisions are often abused.

The UN Special Rapporteur on human rights and counter terrorism has elaborated upon

the threshold that laws relating to incitement to terrorism must meet in order to

comply with international human rights law, stipulating that laws:

e Must be limited to the incitement of conduct that is truly terrorist in nature;

e Must restrict freedom of expression no more than is necessary for the protection of
national security, public order and safety or public health or morals;

e Must be prescribed by law in precise language, and avoid vague terms such as
“glorifying” or “promoting” terrorism;

e Must include an actual (objective) risk that the act incited will be committed;

e Should expressly refer to intent to communicate a message and intent for this
message to incite the commission of a terrorist act; and

7 See Article 19(3) of the ICCPR and Article 10(2) of the European Convention.

8 European Court, The Sunday Times v. the UK, App. No. 6538/74, 26 April 1979, para 49,

9 European Court, The Observer & Guardian v the UK, App. No. 13585/88, 26 November 1991, para 59.

10 European Court, Lingens v Austria, App. No. 9815/82, 8 July 1986, para 41.

11 On the interpretation of Article 20(2) ICCPR, see in particular, OHCHR, The Rabat Plan of Action on the
prohibition of advocacy of national, racial or religious hatred that constitutes incitement to discrimination,
hostility or violence, February 2013, available at http://bit.ly/1zk6n2S.

12 UN Security Council Resolution 1624 (2005); available at http://bit.ly/1SMOH9r.
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e Should preserve the application of legal defences or principles leading to the
exclusion of criminal liability by referring to “unlawful” incitement to terrorism.13

23. Similarly, the UN Human Rights Committee (HR Committee) has highlighted that laws
criminalising the “praising” or “glorifying” of terrorism must be clearly defined to
ensure that they do not lead to unnecessary or disproportionate interferences with
freedom of expression.14

24. Furthermore, “incitement to terrorism” offences will only be necessary in a democratic
society if they are constructed and construed narrowly. The Johannesburg Principles
provide that an act of expression should be criminalised on national security grounds
only where it is intended to incite imminent violence, is likely to incite such violence,
and there is a direct and immediate connection between the speech and the likelihood
or occurrence of such violence.1s The UN Secretary-General has supported this
interpretation, stating that

[L]aws should only allow for the criminal prosecution of direct incitement to terrorism,
that is, speech that directly encourages the commission of a crime, is intended to result
in criminal action and is likely to result in criminal action.1s (emphasis added)

25. By contrast, expression that only transmits information from or about an organization
that a government has declared threatens national security must not be restricted.17 In
this sense, the Human Rights Committee has found that

[TIhe media plays a crucial role in informing the public about acts of terrorism and its
capacity to operate should not be unduly restricted. In this regard, journalists should not
be penalised for carrying out their legitimate activities.1s

European Court case-law on national security and freedom of expression

26. The European Court of Human Rights (European Court) generally uses different
terminology to examine cases involving alleged terrorist activity. Rather than
“incitement to terrorism,”19 it relies on the concepts of “apology of violence”,
“incitement to hostility” or “incitement to violence” .20 This terminology, however, has a
different meaning under Article 20(2) of the ICCPR. In particular, the threshold for
speech to constitute “incitement to hostility or violence” under the ICCPR is a very high
one and one that is generally higher than under the European Court’s case law.21
Nonetheless, both the UN and the European Court stress the importance of context in
each case, including the form and tone of the speech at issue, its impact and its author.

13 A model offence of incitement to terrorism was also provided in A/HRC/16/51, paras 29-32. See also the
Council of Europe, Convention on the Prevention of Terrorism on the public provocation to commit acts of
terrorism, Article 5; and OSCE, Preventing Terrorism, op. cit., p. 42.

14 Human Rights Committee, General Comment 34, CCPR/C/GC/34, para 46.

15 Op.cit., Principle 6.

16 Report of the Secretary-General, The protection of human rights and fundamental freedoms while countering
terrorism, A/63/337, 28 August 2008, para 62.

17 Johannesburg Principles, op.cit., Principle 8.

18 See CCPR/C/GC/34, op cit.

19 The European Court refers to ‘condoning terrorism,’ e.g. Leroy v France, App. no. 36109/03, 2 October 2008.

20 See especially several cases against Turkey in the context of the conflict in the Southeastern part of the
country. See, e.g. Karatas v. Turkey, App. No. 23168/94, 1999-I1V Eur.Ct.H.R.; Strek v. Turkey (No. 1), App. No.
26682/95, 1999-1V Eur.Ct.H.R.; Siirek and Ozdemir v. Turkey, App. No. 23927/94 & 24277/94, Eur.Ct.H.R. 8 July
1999; see also Factsheet on hate speech, updated March 2017, available at: https://bit.ly/1ezKRQE.

21 See ARTICLE 19, Hate Speech Explained: a Toolkit, 2015, available at: https://bit.ly/21t08ma
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27. The European Court has examined several cases involving the conflict in South East
Turkey and Article 7/2 of the Law on the Fight against Terrorism in Turkey in its various
iterations. In the vast majority of cases, the European Court concluded that there had
been a violation of Article 10 of the European Convention. In those cases, the European
Court noted that the expressions “the leader of the Kurdish people”, “guerrilla” or
references to a “national liberation struggle” did not in and of themselves amount to
incitement to violence within the meaning of the Convention.22 Equally, the European
Court has found that the slogans “May those hands which aim to damage peace be
broken” and “Long live Ocalan” did not contain any elements of violence or incitement
to violence.zs

28. Likewise, the European Court has considered that statements or speeches by the
leaders of the PKK concerning the consequences of a potential intervention of the
Turkish army in Northern Irag24 or concerning the Turkish authorities’ policies regarding
the Kurdish questionas or PKK leaders’ comments on international women’s day did not
amount to incitement to violence, armed resistance, uprising.2s The European Court
came to the same conclusion concerning an interview with one of the leaders of the
PKK who expressed his organisation’s opinion.z7

29. In the rare cases in which the European Court found no violation of Article 10 of the
European Convention, 23 the Court considered that the speech at issue, which sought to
stigmatise the other side of the South East conflict by using words such as “the fascist
Turkish army” or “the hired killers of imperialism” alongside references to “massacres”,
“brutalities” and “slaughter”, amounted to “an appeal to bloody revenge by stirring up
base emotions and hardening already embedded prejudices which ha[d] manifested
themselves in deadly violence”. 29 Also relevant were the “serious disturbances [that]
have raged between the security forces and the members of the PKK involving a very
heavy loss of life and the imposition of emergency rule in much of the region” (our
emphasis) and the fact that the speech at issue cited the names of particular
individuals, exposing them to a possible risk of physical violence.so Equally, the
European Court has found that the expression “/wje want to wage a total liberation

22 European Court, Belge v Turkey, App. no. 50171/09, 06 December 2016, para. 34. Equally, an interview
published in a monthly review in which the members of the PKK had been referred as “guerrilla” did not amount
to incitement to violence, see, European Court, Erdogdu & ince v. Turkey [GC], App. nos. 25067/94 and
25068/94, para 52; Gerger v. Turkey [GC], App. no. 24919/94, 8 July 1999, para 5 (in which the Court held that
the applicant’s speech, which referred to the members of the PKK as “guerrilla”, had constituted political
criticism of the Turkish authorities and not an incitement to violence, armed resistance or an uprising); Bahgeci
and Turan, App. no. 33340/03, 16 June 2009, para 30; and Savgin v. Turkey, App. no. 13304/03, 2 February 2010,
para 45 (in which the Court considered that text messages and slogans which referred to Abdullah Ocalan as the
president had not incited to violence); Faruk Temel, App. no. 16853/05, 1 February 2011, para 62 (in which the
Court found that referring to Abdullah Ocalan as “esteemed” (sayin) during a speech did not incite to violence);
and Oner & Tiirk v. Turkey, App. no. 51962/12, 31 March 2015, para 24 (in which the Court held that the
applicant’s speech, in which he described Abdullah Ocalan as the “Kurdish leader” did not constitute incitement
to violence). See also Siirek v. Turkey (no. 3), App. no. 24735/94, 8 July 1999, para. 40.

23 Bahgeci and Turan, op.cit., para 30.

24 Yildiz and Tas (no 1), App. no. 77641/01, 19 December 2006, paras 7 and 32.

25 Yildiz and Tas (no 4), App. no. 3847/02, §§ 6 and 35, 19 December 2006.

26 Kanat and Bozan, App. no. 13799/04, 21 October 2008, paras 7 and 18.

27 See Demirel and Ates, App. n0.10037/03 and 14813/03, 12 April 2007, paras 6, 17 and 38; Karakoyun & Turan v
Turkey, App. no. 18482/03, 11 December 2007, paras 9 and 28; Capan v Turkey, App. no. 71978/01, 25 July 2006,
paras 8 and 41.

28 These consists mostly of a series of cases dating from 1999, see in particular Sirek v. Turkey (no. 1), op.cit,,
paras 62-63.

29 Ibid.

30 Ibid.



struggle” expressed a “call for the use of armed force as a means to achieve national
independence of Kurdistan”.z1In the court’s view, this communicated the message to
readers that “recourse to violence was a necessary and justified measure of self-defence
in the face of the aggressor”.s2 Again, the context of “serious disturbances” in the
region was an important factor.

30. Although a large number of cases involving the dissemination of “incitement to
violence” or “terrorism” concern the press, the principles developed by the European
Court in those cases are equally applicable to political speech by academics. In
particular, the European Court has repeatedly held that the public enjoyed the right to
be informed of different perspectives on the situation in South East Turkey, however
unpalatable they might be to the authorities.33

31. Similarly, the Court has found that the fact that interviews or statements contain views
strongly disparaging of government policy cannot in itself justify an interference with a
newspaper's freedom of expression.ss The same principles apply to the direct
publication of statements by proscribed organisationsss and a fortiori, to those made by
academics. In particular, the Court has highlighted the importance of academic freedom
and the freedom to distribute knowledge and truth without restriction.ss

32. This does not relieve the press, terrorist organisations or academics from the European
Court’s scrutiny however. As noted above, the European Court focuses its analysis of
the words being used and the context in which they were published with a view to
determining whether the texts taken as a whole can be considered as inciting to
violence.37 The European Court also takes into account the “position of strength
occupied by a government”, which “commands it to show restraint in the use of
criminal proceedings”, especially when there are other means of responding to
unjustified attacks and criticisms of the opposition or the media”.3s

IV. Compatibility of the applicable Turkish law with international and regional
standards on freedom of expression

33. In the present case, the defendant has been charged with disseminating terrorist
propaganda in favour of a terrorist organisation under Article 7/2 of Law no. 3713 on
the Fight against Terrorism in Turkey, amended on 11 April 2013 by Law no. 6459,
which reads as follows:

Any person who disseminates propaganda in favour of a terrorist organisation by
justifying, praising or encouraging the use of methods constituting coercion,
violence or threats shall be liable to a term of imprisonment of one to five years.

31 Stirek v. Turkey (no. 3), op.cit., paras 40-41.

32 Ibid.

33 Ozgiir Glindem v. Turkey, App. no. 23144/93, 16 March 2000, paras 60 and 63.

34 Gozel & Ozer v. Turkey, App. No. 43453/04 and 31098/05, 6 July 2010.

35 Nedim Sener v. Turkey, App. no. 38270/11, 8 July 2014, para. 115.

36 Sorgug v. Turkey, App. no. 17089/03, 23 June 2009, para 35; Hasan Yazici v. Turkey, App. no. 40877/07, 15 April
2014, para. 55.

37 See, for example, Sirek and Ozdemir v. Turkey [GC], op.cit., para. 61. See also, mutatis mutandis, Perincek v
Switzerland [GC], App. no. 27510/08, 15 October 2015.

38 See Nedim Sener v. Turkey, op.cit, para. 122.
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Reference is also made in the indictment to Article 53 of the Turkish Criminal Code No
5237, which provides for ‘deprivation of certain rights’. However, this article is
concerned with procedural issues, which fall outside ARTICLE 19’s expertise. Therefore,
we do not analyse this provision in this opinion.

In ARTICLE 19’s view, the provision, which forms the basis of the defendant’s

indictment, fails to comply with the legality requirement under international and

European human rights law as set out above. In particular, the term ‘terrorist

propaganda’ is not defined in the Law on the Fight against Terrorism in Turkey and in

any event is exceedingly vague:

e According to the Oxford English Dictionary, ‘propaganda’ means ‘Information,
especially of a biased or misleading nature, used to promote a political cause or point
of view.” In other words, whether or not enshrined in law, propaganda is a term,
which is by definition extremely broad in scope. The definition provided in the Bill of
Indictment is even wider. The prosecution suggest that propaganda means “an
effort to promote, introduce and spread a doctrine, thought or belief by written or
oral means”. According to this definition, just about any politician, minister of
religion, teacher or anyone engaged in the dissemination of ideas could be described
as “propagandist”.

e The Law on the Fight against Terrorism in Turkey defines ‘terrorism’ in overbroad
terms. Article 1 of the Law provides:

Any criminal action conducted by one or more persons belonging to an organisation
with the aim of changing the attributes of the Republic as specified in the Constitution,
the political, legal, social, secular or economic system, damaging the indivisible unity of
the State with its territory and nation, jeopardizing the existence of the Turkish State
and the Republic, enfeebling, destroying or seizing the State authority, eliminating
basic rights and freedoms, damaging the internal and external security of the State,
the public order or general health, is defined as terrorism.

In other words, the definition of terrorism, coupled with ‘propaganda’ is so broad as to
cover the mere publication of views in support of government opposition, calls for
political, legal, social or economic reform or change in government.

This provision is also clearly inconsistent with the detailed recommendations of the UN
Special Rapporteur on Counter-Terrorism outlined above. In particular, both the UN
Special Rapporteur and the HR Committee have highlighted that the use of the terms
“praising” or “glorifying” terrorism should be avoided or at a minimum clearly defined,
lest they lead to unnecessary or disproportionate interferences with freedom of
expression.

Similarly, the Venice Commission has found:ss

33. Another category of offences that raises significant human rights concerns are “new”
crimes for speech that is seen to encourage, directly or indirectly, terrorism. Restrictions
have expanded from existing prohibitions on incitement to much broader and less
defined areas such as “apology”, “praising”; “glorification or indirect encouragement” or
“public justification” of terrorism. These “new” offences often criminalise the

dissemination, publication and possession of material which are considered to fall foul of

39 See Venice Commission, Report on Counter-Terrorism and Human Rights, Study no. 500/2008, CDL-
AD(2010)022, 05 July 2010.
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the incitement provisions. These provisions generally tend towards a weakening of the
causal link that is normally required in law between the original speech (or other form of
expression) and the danger that criminal acts may be committed. Such offences are
particularly worrisome when applied to the media. The ECHR provides for strong
protection of freedom of expression (Article 10) while allowing States to protect national
security. According to the Strasbourg case-law, under article 10 ECHR incitement can
only be prohibited in limited circumstances, which are highly context based. As
recommended in the Council of Europe Guidelines on protecting freedom of expression
and information in times of crisis, “Member States should not use vague terms when
imposing restrictions of freedom of expression and information in times of crisis.
Incitement to violence and public disorder should be adequately and clearly defined”.

Although the European Court has so far declined to rule on the legality of Article 7/2,40
it found that “the offence proscribed by section 7(2) [after 18 July 2006], that is
“disseminating propaganda in favour of a terrorist organisation”, and its interpretation
by the Diyarbakir Assize Court do not appear to be entirely clear.”41 It has also found a
violation of Article 10 of the European Convention in a large number of cases involving
Article 7/2 of the Law on the Fight against Terrorism in Turkey in circumstances where
the authorities, whether the courts or prosecution, had failed to interpret that
provision sufficiently narrowly so as not to interfere unnecessarily with the right to
freedom of expression.

In light of our analysis above, ARTICLE 19 concludes that the charges brought against
the defendant amount to unlawful restrictions on freedom of expression under Article
19 (3) ICCPR and Article 10 (2) ECHR.

ARTICLE 19’s assessment of the nature of the defendant’s case

Even if, contrary to our opinion above, Article 7/2 of the Law on the Fight against
Terrorism in Turkey is taken to constitute a sufficient legal basis for the purposes of
prosecution and conviction, ARTICLE 19 believes that the actions of the defendant in
the present case do not contravene the provisions of the Law under which he is
charged. We find that the charges against the defendant amount to an unnecessary
restriction of his right to freedom of expression under international and regional human
rights law.

ARTICLE 19 notes at the outset that the prosecution have interpreted Article 7/2 of the
Law extremely broadly. Rather than focusing on the promotion, encouragement or
praise of the use of force, violence or threats by terrorist organisations, the prosecution
accuses the defendant and Academics for Peace of trying to “prevent the Republic of
Turkey from taking measures against acts of terror” and “inciting chaos in the country”.
The prosecution further avers that the purpose of the petition and press release is “to
attract the attention of foreign states and encourage them to intervene in the domestic
affairs of Turkey”.

ARTICLE 19 considers that the prosecution has failed to adduce sufficient evidence to
prove that the offence under Article 7/2 was made out. In particular, ARTICLE 19
considers that the declaration and subsequent press release amount to the legitimate
expression of opinions on political events, namely the ongoing conflict in South East

40 Gézel and Ozer v. Turkey, op.cit, para 44; Mentes v. Turkey (no. 2), App. no. 33347/04, 25 January 2011, para
43; and Faruk Temel v. Turkey, App. no. 16853/05, 1 February 2011, para 49.
41 Belge v Turkey, App. 50171/09, 6 December 2016, para. 29.
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Turkey. The fact that Bese Hozat made a statement in the media calling on “literate and
democratic” circles to support self-governance is not in and of itself evidence that the
accused signed the petition on the basis of this statement - as has been suggested by
the prosecution.

In our view, it is apparent from the indictment that the declaration and press release do
not contain language or expression that should be prohibited or otherwise sanctioned
under international or European human rights law. The prosecution’s own Bill of
indictment does not refer to any language that promotes or praises the use of “force,
violence or threats”. Rather the indictment takes issue with statements, which it
regards as defamatory of Turkey, its government and institutions, without ever
adducing any evidence as to how these statements amount to ‘incitement to violence’
within the meaning of international or European human rights law.

In this regard, ARTICLE 19 notes that the European Court has emphasised that in
determining whether speech amounts to incitement to violence within the meaning of
the Convention, it should be examined as a whole and whether it has had an adverse
effect on public order.a2 In the present case, no evidence has been adduced as to any
effect the declaration and subsequent press release may have produced. On the
contrary, the declaration and subsequent press release call for an end to violence, a
negotiated solution in the region and peaceful actions, including academic vigil and
teach-ins in front of universities.

In examining the evidence before it, we would respectfully urge the trial court to
consider the detailed standards on freedom of expression and national security
outlined above. In particular, we note that academic freedom benefits from particularly
high protection under European and international human rights law.s3 Although we
recognise that the declaration and subsequent petition sometimes used particularly
strong language to describe the actions of the government in the region, we
respectfully remind the trial court that freedom of expression is not limited to the
protection of inoffensive ideas but also those that shock, offend or disturb.ss

As such, we believe that the charges brought against the defendant are unfounded and
amount to an arbitrary interference with his right to freedom of expression.

Conclusion

In light of the foregoing, ARTICLE 19 concludes that the charges brought against the
defendant and the legislation on which these charges are based fail to comply with
Turkey’s obligations under international human rights law, in particular the right to
freedom of expression. As such, they amount to an unlawful restriction on the right to
freedom of expression under Article 19 (3) ICCPR and Article 10 (2) ECHR.

12 July 2018

Gabrielle Guillemin
Senior Legal Officer
ARTICLE 19: Global Campaign for Freedom of Expression

42 Belge v Turkey, op.cit., para. 34.

43 Sorgug v. Turkey, op.cit., 17089/03, para 35.
44 Handyside v the UK, App. no. 5493/72, 7 December 1976, para.49.
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ARTICLE 19 UZMAN MUTALAASI

VI1.Giris

1.

Isbu bilirkisi raporu, kiiresel ve bolgesel diizeyde ifade 6zgurliugii ve bilgi edinme
Ozgurlugic haklarmi korumak, desteklemek ve bu standartlarin ilkelerin ig
hukuklarina aktarilmasini saglamak amaciyla ¢alisan bagimsiz bir insan haklar
orgutii olan ARTICLE 19: Kiresel Ozgiir ifade Kampanyas: (ARTICLE 19)
tarafindan hazirlanmistir. ARTICLE 19 daha 6nce de, Ulusal Giivenlik, Ifade
Ozgiirliigii ve Bilgiye Erisim Hakkinda Johannesburg Ilkeleri’nin yayimlanmasi
(soz konusu ilkeler uluslararasi insan haklar1 hukukuna, ifade Ozgiirliigiine
getirilen ulusal giivenlige iliskin kisitlamalar baglaminda referans niteliginde bir
yorum getiren bir calismanin iriinlidiir) 4s; Birlesik Krallik 46, Tunuss veya
Rusyaus gibi iilkelerin ceza hukukunda terdr suclarmin analizi; ve Ingiltere ile
Galler Temyiz Mahkemesi’nde Miranda davasi 4 Orneginde oldugu gibi
kamuoyunca iyi bilinen ¢ok sayida ulusal giivenlik davalarina miidahil olarak
katilmak da dahil olmak {izere, terdrle miicadele yasalari alaninda, bilhassa bu
yasalarin ifade 6zgiirliigiinii nasil etkiledigi hususunda uzmanliga sahiptir.

Isbu bilirkisi raporunda ARTICLE 19°un yukarida ana hatlariyla belirtilen hukuki
analiz ve uzmanligindan yararlanilmistir. Kanaatimize gore, Tirkiye, Medeni ve
Siyasi Haklara iliskin Uluslararas1 Sozlesme’ye ve Avrupa Insan Haklari
Sozlesmesi'ne taraf oldugundan ve s6z konusu sdzlesmeleri imzaladigindan,
mevcut davadaki Tiirk mahkemeleri uluslararasi ve Avrupa insan haklari
hukukunu dikkate almak durumundadir. Mahkemeler, 6zellikle ulusal giivenlik
baglaminda ifade Ozgiirligii hakkinin korunmasma iligkin uluslararasi

a5 Article 19, Ulusal Giivenlik, I[fade Ozgiirliigii ve Bilgiye Erisim Hakkinda Johannesburg Ilkeleri, 1 EKim 1995,
suradan erisilebilir: https://bit.ly/2GyUb6P

46 ARTICLE 19, Birlesik Krallik Terdrle Miicadele Kanunlarimn Ifade Ozgiirliigii Uzerindeki Etkileri,
Uluslararas1 Adalet Divani'min (ICJ) Terdrizm, Terdrle Miicadele ve Insan Haklar1 hakkinda Onde Gelen
Hukukgular Paneli’ne sunulan rapor, suradan erigilebilir: https://bit.ly/2q5ebqgz

47 ARTICLE 19, Tunus: Insan haklar1 ve terdrle miicadele, 28 Nisan 2016.

48 ARTICLE 19, Rusya Asirilikla Miicadele Kanunu igin Onerilen Degisiklikler, Temmuz 2006.

49 ARTICLE 19, ARTICLE 19 Miranda Davasi’na midahil oluyor, 16 Aralik 2015.
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standartlara ve Avrupa standartlarma usuliine uygun olarak uymak zorundadir.
Ornegin bu cercevede ARTICLE 19, Mayis 2016°da, Avrupa Konseyi ve Avrupa
Birligi tarafindan Antalya’da Tiirk Yiksek Mahkemeleri igin diizenlenen
uluslararas1 atdlyede, Tiirk hakimlere “Terdrle Miicadele Ederken Ifade
Ozgiirliigiinii Savunmanin Uluslararas1 Standartlar1” konulu bir egitim vermistir.

3. [] (sanik) temsil eden Avukat Melike Polat Bursali tarafindan bu sahsa yoneltilen
suclamalarin ifade Ozgiirligli alanindaki uluslararasi standartlar ve Avrupa
standartlar1 agisindan uygunlugu hususunda ARTICLE 19 olarak danigsmanlik
saglamamiz talep edilmistir. Isbu raporun, Istanbul 37. Agir Ceza
Mahkemesi’nde halen goriilmekte olan davada, saniga dayanak olusturacagini
anlamisg bulunuyoruz. Ayrica, her ne kadar halihazirda her dosya ayri ayri
incelenmesi ongoriilmiis olsa da en 353 akademisyen hakkinda ayni fiilden dolay1
[Baris icin Akademisyenler Bildirisi] ayni suclamayla dava agildigi
goriilmektedir. Bu sebepten dolay1 isbu raporun igerigi tim bu dosyalar icin de
ayn1 derecede gecerli olacaktir.

4. Isbu bilirkisi raporunda, ARTICLE 19 su konulara deginmektedir:
e Davalarin unsurlari;
e Ifade ozgiirliigii ve terdr suglarma iliskin dayanak olusturan en &nemli
uluslararasi standartlar ve Avrupa standartlari;
e Saniklarin yargilanmakta oldugu 3713 Sayili Terdrle Miicadele Kanunu’nun
7/2 Maddesinin mevzubahis standartlara uygunlugu; ve
e Sanigin suglandigi davanin mahiyetine iliskin bizim degerlendirmemiz.

Isbu raporda ARTICLE 19, samigm yargilandig 3713 Sayili Terdrle Miicadele
Kanunu’nun 7/2 Maddesi kapsamindaki hiikiimlerin ifade 6zgiirligli alanindaki
uluslararas1 standartlara ve Avrupa standartlarina uygun olmadigi kanaatine
varmaktadir. Uluslararast ve Avrupa insan haklar1 hukuku g¢ercevesinde yeterli
hukuki dayanak gereksinimi karsilandigi degerlendirilse dahi, savcilik
makaminin takdir yetkisini ifade Ozgiirliigliniin gerekleri dogrultusunda
kullanmaktan kagmmasimin, samiga yoneltilen suclamalarin uluslararasit ve
Avrupa insan haklar1 hukuku kapsaminda hukuka aykir1 oldugu anlamma geldigi
kanaatindeyiz. Samigin hiikiim giymesi durumunda, mahkGmiyeti de ayni1 dlgiide
ifade 6zgiirliigii hakkinin lizumsuz sekilde engellenmesini teskil edecektir.

1. Davanin unsurlari

5. Sanik [ ], bildiriyi imzaladig1 sirada [ ] Fakiltesinde ¢alisan bir akademisyendir,
su anda yurtdisinda egitim vermektedir.

6. 11 Ocak 2016°da, 1128 akademisyen (Baris i¢in Akademisyenler) “Bu suca ortak
olmayacagiz” baghgiyla bir bildiri imzalamig ve yayimlamistir. Bildiride,
hiikiimetin Tiirkiye’nin giineydogusundaki eylemleri agir bir sekilde elestirilmis
ve bolgede barisin saglanmasi i¢in cagrida bulunulmustur. Sanik, toplamda 2200
akademisyen tarafindan imzalanan bildirinin imzacilarindan biridir.

7. Bildirinin 6nemli kisimlarinda sdyle denmektedir:

Bu suca ortak olmayacagiz! Em € nebin hevparén vi siici!



Bu iilkenin akademisyen ve arastirmacilari olarak bu suga ortak olmayacagiz!

Tiirkiye Cumhuriyeti; vatandaglarimi Sur'da, Silvan'da, Nusaybin'de, Cizre'de,
Silopi'de ve daha pek ¢ok yerde haftalarca siiren sokaga ¢ikma yasaklari altinda
fiilen agliga ve susuzluga mahkiim etmekte, yerlesim yerlerine ancak bir savasta
kullanilacak agir silahlarla saldirarak, yasam hakki, 6zgiirliik ve giivenlik hakki,
iskence ve kotii muamele yasagi basta olmak {izere anayasa ve taraf oldugu
uluslararas1 sozlesmeler ile koruma altina alinmis olan hemen tiim hak ve
Ozgurlukleri inlal etmektedir.

Bu kasith ve planli kiyim Tiirkiye'nin kendi hukukunun ve Tiirkiye'nin taraf
oldugu uluslararasi antlagsmalarin, uluslararasi teamiil hukukunun ve uluslararasi
hukukun emredici kurallarinin da agir bir ihlali niteligindedir.

Devletin basta Kiirt halki olmak iizere tiim bolge halklarma karsi gerceklestirdigi
katliam ve uyguladig1 bilingli siirgilin politikasindan derhal vazge¢mesini, sokaga
cikma yasaklariin kaldirilmasini, gergeklesen insan haklar1 ihlallerinin
sorumlularinin tespit edilerek cezalandirilmasmi, yasagin uygulandigi yerde
yasayan vatandaslarin ugradigi maddi ve manevi zararlarin tespit edilerek tazmin
edilmesini, bu amagcla ulusal ve uluslararasi bagimsiz goézlemcilerin yikim
bolgelerinde giris, gozlem ve raporlama yapmasma izin verilmesini talep
ediyoruz.

Mizakere kosullarinin hazirlanmasini ve kalici bir barig i¢in ¢6ziim yollarinin
kurulmasini, hiikiimetin Kiirt siyasi iradesinin taleplerini i¢eren bir yol haritasi
olusturmasimi talep ediyoruz. Miizakere goriismelerinde toplumun genis
kesimlerinden bagimsiz gozlemcilerin bulunmasini talep ediyor ve bu
gozlemciler arasinda goniillii olarak yer almak istedigimizi beyan ediyoruz.
Siyasi iktidarin muhalefeti bastirmaya yonelik tiim yaptirimlarina karsi ¢ikiyoruz.

Devletin vatandaslarina uyguladigi siddete hemen simdi son vermesini talep
ediyor, bu iilkenin akademisyen ve aragtirmacilari olarak sessiz kalip bu katliamin
su¢ ortagl olmayacagimizi beyan ediyor, bu talebimiz yerine gelene kadar siyasi
partiler, meclis ve uluslararasi kamuoyu nezdinde temaslarimizi durmaksizin
siirdiirecegimizi taahhiit ediyoruz."

10 Mart 2016 tarihinde, Esra Mungan, Kivang Ersoy, Muzaffer Kaya ve Meral
Camci isimli akademisyenler bir basin agiklamasi yayimlayarak bildirideki
taleplerinde 1srarc1 olduklarini yinelemistir. Basin agiklamasinda su ifadeler yer
almaktadir:

Baris icin Akademisyenler olarak 11.01.2016’da “Bu sug¢a ortak olmayacagiz!”
bildirimizi kamuoyuna sundugumuzdan beri gesitli diizeylerde ve bigimlerde
suclamalara ve saldirilara maruz kaldik. Bazi imzacilarin giivenliginin tehdit
edilmesine kadar varan bu saldirilar, her seyden sdziimiizii sdyleyemez héle
gelmememiz i¢in, yiiksek 6grenim kurumlari igerisindeki varligimizi yok etmeye
yoneldi. Buna karsin baris ve demokrasi taleplerine sahip ¢ikan meslektaglarimiz
ayni slrecte bizimle giiclii bir dayanisma gosterdiler. Bunun en somut
orneklerinden biri, 11 Ocak’ta 1128 olan imzac1 sayisinm bir hafta sonra 2212’ye
yiikselmesidir. Ozellikle ~iizerimizdeki baskiyr arttirmak {izere Istanbul
Savciligi’nin da harekete gectigi bu giinlerde, imzacilar olarak barig talebinin
etrafinda kararli bir sekilde kenetlenmeye devam ediyor olmamiz mutluluk
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vericidir.

Ancak buglin yiliregimizi daglayan ve c¢ok daha acil olarak ¢oziime
kavusturulmasi gereken konu, {ilkede barig kosullarinin saglanmasidir.
Gegtigimiz iki ay boyunca Kiirt illerindeki savas tiim siddetiyle siirmiis, devletin
“temizlik” yaptigini iddia ettigi il ve ilgelerden geriye, i¢cinden insan kemiklerinin
ve taninmayacak haldeki yanmis bedenlerin ¢ikarildigi, tiim canlilarin ve tarihin
tahrip edildigi harabeler kalmistir.

Haftabas: itibariyle, Istanbul Savciligi, heniiz bize hangi sugun isnat edilecegini
dahi belirtmedigi halde, adli sorusturmalar i¢in harekete gecti. Ancak Barig icin
Akademisyenler olarak can giivenligimize ve meslek hayatimiza yonelen tim
tehditlere ragmen geri adim atmayacagimizi belirtmek istiyoruz. Bu iilkenin
akademisyen ve arastirmacilari olmanin bize yiikledigi sorumluluga yakisir
sekilde hareket edecegiz. Hem iilkede 6zgiir bir akademinin var olmasi hem de
kalic1 barisin saglanmasi i¢in tiim imkanlarimizla ve var giiclimiizle ¢alismaya
devam edecegiz.

Bu amacla, oncelikle adli sorusturmaya ugrayan hicbir arkadasimizi yalniz
birakmayacagimizi ve adliyelerde dayanigma iginde davalari takip edecegimizi
belirtiriz. Oniimiizdeki haftadan baslayarak Sur’da ve diger yikima ugrayan
bolgelerde akademik nobette olacagiz. Barig icin Akademisyenler metni
imzacilarmin  isten ¢ikarildigi {iniversitelerin  Onlerinde sokak dersleri
diizenleyerek bu iiniversiteleri teshir etmeye devam edecegiz.

Biz bu tasfiye projesine karsi, dayanisma icinde hukuki miicadelemizi
surdirmekte, akademik tiretim alanimizi korumakta, ayrica barig talebimizi
yiiksek sesle dile getirmeye devam etmekte 1srarciyiz

Sanik [ ] 20 Nisan 2016 tarihinde polis tarafindan sorgulanmistir. Sorgusunda [ ]
baris i¢inde birlikte yagama hakkini tesis etmek amaciyla 11 Ocak 2016 tarihli
bildiriyi imzaladigint dogrulamistir. Bildirinin diisiince ve ifade oOzgirliigii
kapsaminda oldugunu ve su¢ olusturmadigini ifade etmistir. Ayrica, kendisine
yoneltilen diger sorularin, Anayasa’nin 25/2 Maddesi’nde gilivence altina alinan
kisilerin goriis ve kanaatlerini agiklamaya zorlanamayacagi hiikkmiine aykiri
olduklarini belirtmistir. Sanik, kendisine yoneltilen tiim suclamalar1 reddetmistir.

Sanik hakkinda 31 Ekim 2017 tarihinde, 6259 sayili kanunun getirdigi degisiklik
uyarinca 3713 sayili Terorle Miicadele Kanunu’nun (TMK) 7/2 Maddesi altinda
terdr Orglitii propagandasi yapmak suglamasiyla dava acilmustir.

Savcilik makami, Baris i¢in Akademisyenlerin Tiirkiye Cumhuriyeti, hiikiimeti,
yargisi, ordusu ve giivenlik giicleri aleyhinde basin ve yayin yoluyla “karalama
kampanyalar1” diizenleyerek silahli teror orgiiti PKK/KCK’nin, cebir, siddet ve
tehdit iceren yontemlerini mesrulastirmak veya savunmak dahil olmak iizere
propagandasini yaptiklarini iddia etmistir. Savcilik makami bu iddiasini bildirinin
ozellikle asagida belirtilen kisimlaria dayandirmistir:

Tirkiye Cumbhuriyeti; vatandaslarin1 Sur'da, Silvan'da, Nusaybin'de, Cizre'de,
Silopi'de ve daha pek ¢ok yerde haftalarca siiren sokaga ¢ikma yasaklari altinda
fiilen ac¢liga ve susuzluga mahkiim etmekte, yerlesim yerlerine ancak bir savasta
kullanilacak agir silahlarla saldirarak, yasam hakki, 6zgiirliikk ve giivenlik hakki,
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iskence ve kotli muamele yasagi basta olmak iizere anayasa ve taraf oldugu
uluslararast sozlesmeler ile koruma altina alinmis olan hemen tiim hak ve
Ozgurlukleri ihlal etmektedir.

Devletin basta Kiirt halki olmak {izere tiim bdlge halklarina karsi
gerceklestirdigi katliam ve uyguladigi bilingli siirgiin politikasindan derhal
vazgecmesini talep ediyoruz.

Yasagmn uygulandig1 yerde yasayan vatandaslarin ugradigi maddi ve manevi
zararlarin tespit edilerek tazmin edilmesini, bu amacla ulusal ve uluslararasi
bagimsiz gozlemcilerin yikim bdlgelerinde giris, gdzlem ve raporlama
yapmasina izin verilmesini talep ediyoruz.

Savcilik makami, 10 Mart 2016 tarihli basin aciklamasinda da asagidaki kisimlari
isaret etmistir:

Gectigimiz iki ay boyunca Kiirt illerindeki savas tiim siddetiyle siirmiis, devletin
“temizlik” yaptigini iddia ettigi il ve ilgelerden geriye, icinden insan kemiklerinin
ve taninmayacak haldeki yanmis bedenlerin ¢ikarildigi, tiim canlilarin ve tarihin
tahrip edildigi harabeler kalmistir;

Adli sorusturmaya ugrayan higbir arkadasimizi yalniz birakmayacagimizi (...)
Oniimiizdeki haftadan baslayarak Sur’da ve diger yikima ugrayan bolgelerde
akademik noébette olacagiz (...) Universitelerin  6nlerinde sokak dersleri
diizenleyerek bu iiniversiteleri teshir etmeye devam edecegiz.

Savcilik makami, bu agiklamalarin Tiirkiye’nin gilineydogusunda yasanan
catigmalar ve 2015’in sonunda bodlgede terdr eylemlerin yeniden baslamasi goz
oniinde bulundurularak daha genis bir kapsamda degerlendirilmeleri gerektigini
ifade etmistir. Savcilik makami, hiikiimetin bélgedeki eylemlerinin PKK iiyeleri
tarafindan hendeklerin kazilmasi, barikatlarin kurulmasi ve bubi tuzaklarimnin
yerlestirilmesine, bazi yerlesimlerin ise “6zy0netim bdlgeleri” ilan edilmesine
karst bir cevap teskil ettigini belirtmistir. PKK bizzat edebi c¢evreleri
“ozyonetimi” desteklemeleri konusunda tesvik etmistir.

Savcilik makami bunlara ek olarak bildirinin Ingilizce gevirisi ile Tiirkge orijinal
versiyonu arasindaki bazi farkliliklara da isaret etmistir. Savcilik, bu farklarin
ayr1 bir cografi ve siyasi bolge olarak “Kiirdistan” kelimesini mesrulastirma,
PKK’yi ise uluslararasi toplulugun goziinde mesru bir siyasi hareket olarak
gdsterme amacini tagidigini savunmustur. Buna 6rnek olarak Tiirkge metinde yer
alan “Kiirt siyasi iradesi” ibaresinin Ingilizcede “Kiirt siyasi hareketi” olarak
cevrilmesi gosterilmistir.

Ozetle savcilik makami, bildiri ve sonrasinda yapilan basm agiklamasinin
Tiurkiye hakkinda gercek olmayan beyanlar igerdiklerini ve uluslararasi
kamuoyunun goziinde Tiirkiye'nin itibarmm1 zedelemeyi amacladiklarimi
belirtmektedir. Savcilik ayrica bu aciklamalarin giivensizlik ve catigmaya yol
acma suretiyle kamu diizeninin “yok edilmesine” zemin hazirladiklarini ileri
stirmektedir.
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ifade 6zgiirliigii ve teror suclarina iliskin gecerli uluslararasi ve bélgesel
standartlar

Genel ilkeler

Turkiye, Medeni ve Siyasi Haklara iliskin Uluslararas1 S6zlesme (‘MSHUS’) ile
Avrupa Insan Haklar1 Sézlesmesi’ne (‘AIHS) taraftir ve s6z konusu s6zlesmeleri
imzalamistir. Buna baglh olarak, MSHUS nin 19. Maddesi ile AIHS nin 10.
Maddesi kapsaminda giivence altina alinan ifade 6zgiirliigii hakki da dahil olmak
izere, bu sozlesmelerde kabul edilen haklar Tiirk hukukunda ifade 6zgiirliigiiniin
diizenlendigi kisimlar1 olusturur.

Ifade 6zgiirliigii hakk: Tiirk Anayasasi’nda da giivence altina almmistir (Madde
26). Buna ek olarak, Anayasa, AIHS de yer alan temel hak ve ozgiirliiklerden
birinin devlet makamlarinca ihlal edilmesi durumunda, her bireyin Anayasa
Mahkemesi’ne bagvurma hakkini da giivence altina almaktadir (Madde 148).

Uluslararas1 ve Avrupa insan haklar1 hukukunda, ifade 6zgiirliigii hakki mutlak
bir hak degildir; belirli kosullarin saglanmas1 durumunda Devlet tarafindan mesru
olarak sinirlandirilabilir.so Bu kosullar, ifade 6zgiirliigiine getirilebilecek herhangi
bir kisitlamanin tetkik edilmesi gereken ii¢ asamal1 bir inceleme olusturur:

eKisitlamanin yasalarca ongoriilmesi gerekir: Buna gore, kisitlamanin
vatandaslarin davraniglarin1 bu dogrultuda diizenlemesini miimkiin kilacak
sekilde agik ifade edilen, kamuya agik ve erisilebilir olan yasal bir dayanagi
olmas1 gerekir.s:

e Kisitlamanin mesru bir amaca hizmet etmesi gerekir: Mesru amaglar,
ATHS’in 10. Maddesi 2. fikrasinda ve MHSUS nin 19. Maddesi 3. fikrasinda
kapsamli bir sekilde siralanan amaglardir.

e Kisitlama demokratik bir toplumda gerekli olmahdir: Bu kosul, gereklilik
ve Olciiliiliik seklindeki ikili ilkeyi icermektedir. Kosul, oncelikle s6z konusu
kisitlamanin ~ “demokratik  toplumda  zorunluluk” geregini  karsilayip
karsilamadigina yonelik bir degerlendirme yapilmasini gerektirir. s2 ikinci
olarak da, s6z konusu tedbirlerin amaca ulasma yoniinde en az kisitlayici
uygulamalar olup olmadiklar1 saptanmalidir.

Karst cikilan bir tedbirin 6l¢iiliiliglinii saptamak, mevzu bahis davaya ozgii
unsurlarin 6zenli bir sekilde degerlendirilmesini gerektirir. Bu degerlendirme
sirasinda bagslangi¢c noktasi her zaman Devletin basin 6zgiirliigli de dahil olmak
tizere ifade Ozglirliigli lizerindeki herhangi bir kisitlamay1 gerekgelendirmekle
yukiimlii oldugu seklinde belirlenmelidir.ss

50 Bkz. MSHUS Madde 19 (3) ve ATHS Madde 10 (2).

51 AIHM, The Sunday Times v. the UK, Basvuru no. 6538/74, 26 Nisan 1979, para 49,

52 AIHM, The Observer & Guardian v. the UK, Basvuru no. 13585/88 , 26 Kasim 1991, para 59.
53 AIHM, Lingens v. Austria, Basvuru no. 9815/82, 8 Temmuz 1986, para 41.
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20.

21.

22,

23.

[laveten, MSHUS nin 20. Maddesinin 2. Fikrasi, ulusal, irksal ya da dinsel
nefretin ayrimcilik, diismanlik ya da siddete kiskirtma seklini alacak bi¢imde
savunulmasinin yasa yoluyla yasaklanmasini1 ongortir.ss

Ifade zgiirliigii ve ulusal giivenlik konularindaki uluslararas: standartlar

MSHUS 19. Maddesinin 3. fikras1 ve AIHS 10. Maddesinin 2. fikras:
kapsaminda, ifade Ozgirliigii hakki ulusal gilivenlik amaciyla mesru olarak
kisitlanabilir, ancak s6z konusu kisitlamanin yukarida ayrintilariyla belirtilen
kosullar1 saglamas1 gerekmektedir. Buna ilaveten, Devletler ayn1 zamanda terore
tesviki men etmekle yiikiimliidiir.ss Icraatta, s6z konusu yikimltliikleri yerine
getirmek Uzere ifade Ozgirliigiine getirilen kisitlamalar siklikla suistimal
edilmektedir.

Insan haklar1 ve teroérle miicadele alanlarinda ¢alisan eski BM Ozel Raportorii,
terore tesvike iligkin yasalarin uluslararasi insan haklar1 hukukuna uyum
saglamalar1 i¢in gerekli esigi ayrintili olarak incelemis ve s6z konusu yasalara
iligkin su saptamalarda bulunmustur:

eTabiat1 itibariyle gergekten terdr niteligindeki davranislarin tesviki ile
sinirlandiriimalidir;

eifade 6zgiirliigiinii; ulusal giivenlik, kamu diizeni ve emniyeti, kamu saglig1 ve
ahlaki degerlerinin korunmasi i¢in gerekenden fazla 6l¢iide kisitlamamalidir;

e Yasalarla net bir dille ve agik¢a tanimlanmalidir; terdrii “Ovmek” veya
“yiiceltmek™ gibi muglak tabirlerin kullanilmasindan kagimilmalidir;

eTesvik edilen eylemin gerceklestirilecegine yonelik fiili (objektif) bir risk
icermelidir;

eBir mesajin iletilme niyeti ve bu mesajmm bir terér eyleminin
gergeklestirilmesine tesvik etmek niyetiyle iletildigi acikg¢a belirtmelidir; ve

e Terore tesvik etmenin “kanuna aykir1” olduguna atifta bulunarak dogacak bir
cezal sorumlulugun ortadan kalkmasina yol agacak yasal savunma veya
ilkelerin uygulanmasini korumalidir. s

Benzer sekilde, BM Insan Haklari Komitesi, ifade 6zgiirliigiine gereksiz veya
orantisiz sekillerde miidahale edilmesini 6nlemek amaciyla, terérii “6vmeyi”
veya “yiiceltmeyi” su¢ kapsamina sokan yasalarin agik¢a tanimlanmasi
gerektigini vurgulamstir.sz

54 MSHUS’nin 20. Maddesinin (2) yorumlanmasi {izerine, bilhassa bkz. OHCHR [BMIHYKO], ayrimciliga,
diismanliga ve siddete tesvik eden ulusal, irksal ve dini nefret savunuculugunun yasaklanmasia iligkin Rabat
Eylem Plani, Subat 2013, suradan erisilebilir: http://bit.ly/1zk6én2S.

55 BM Giivenlik Konseyi Karar1 1624 (2005); suradan erisilebilir: http://bit.ly/1ISMOH?9r.

s6 Terore tesvike iliskin ornek sug, A/IHK/16/51, para 29-32’de de hazir bulunmaktadir. Ayrica bkz Avrupa
Konseyi Terorizmin Onlenmesi Sozlesmesi’nin “terér eylemlerinin islenmesine yonelik kamuoyunu kigkirtmak”
konulu 5. Maddesi ile Avrupa Giivenlik ve Isbirligi Teskilati’min “Terdrizmin Onlenmesi ve Terorizme Neden

Olan

Siddetli Asiricilik ve Koktenlesme ile Miicadele,” op. cit., p. 42.

57 Insan Haklar1 Komitesi, Genel Yorumlar 34, MSHUS/C/GC/34, para 46.
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24. Bunlara ek olarak, “terére tesvik™ suglarina demokratik bir toplumda, ancak dar
bir sekilde yapilandirildiklarinda ve yorumlandiklarinda lizum olacaktir.
Johannesburg Ilkeleri bir ifade eyleminin, yalnizca, yakin zamanh siddeti tesvik
etme niyetinde olmasi, bu tiir siddeti tesvik etme olasiligi bulunmasi ve ifade ile
bu tiir siddetin gerceklesme ihtimali arasinda dogrudan ve vasitasiz bir baglanti
olmas1 durumlarinda, ulusal giivenlik gerekgeleriyle su¢ kapsamina sokulmasi
kosulunu getirmektedirss BM Genel Sekreteri bu yorumu desteklemis ve sunlari
ifade etmistir:

“Kanunlar, yalnizca dogrudan terdre tesviki, yani bir sugun islenmesini dogrudan
tesvik eden, cezai takibatla sonuglanmasi niyet edilen ve cezai takibatla
sonuglanma olasiligr bulunan ifadelerin cezai kovusturmaya tabi tutulmasina
imkan saglamalidir.” se (vurgu eklenmistir)

25. Buna karsin, yalnizca, bir devletin, ulusal giivenligine tehdit olusturdugunu
beyan ettigi bir orgiitten gelen veya bdyle bir 6rgiit hakkinda bilgi ileten ifadeler
kisitlanmamalidir. o Bu baglamda, Insan Haklar1 Komitesi su gdzlemde
bulunmustur:

“Medya, terdr eylemleri hakkinda kamuoyunu bilgilendirmede elzem bir rol
oynar ve medyanin ¢alisma kapasitesinin gereksiz yere kisitlanmamasi gerekir.
Bu bakimdan, gazeteciler mesru faaliyetlerini yerine getirmekten otird
cezalandirilmamalidir.” 61

Ulusal giivenlik ve ifade ézgiirliigiine iliskin AIHM ictihad:

26. Avrupa Insan Haklar1 Mahkemesi (AIHM), terér eylemi oldugu iddia edilen
faaliyetlere iliskin davalari incelerken genellikle farkli bir terminoloji kullanir.
“Terdre tesvik”s2 yerine, AIHM, “siddet savunmas1,” “diismanliga tesvik” ve
“siddete tesvik” kavramlarmi dayanak alir. Ne var ki, bu terminoloji MSHUS
20. Maddesi (2) kapsaminda farkli bir anlama haizdir. Bilhassa, “diismanliga
veya siddete tesvik”es teskil eden ifadeler icin su¢ mahiyeti tagima esigi
MSHUS kapsaminda c¢ok yiiksek olacak sekilde belirlenmistir ve genellikle de
AIHM igtihad1 kapsamindaki alt sinirdan daha yiiksektir.es Buna karsin, gerek
BM gerekse AIHM, s6z konusu konusmanm bigimi ve tonu, etkisi ve yazar1 da
dahil olmak iizere, her davada baglamin 6neminin altin1 ¢izmistir.

s8 Op.cit., Tlke 6.

59 Genel Sekreter’in Raporu, Terdrizmle miicadele ederken insan haklarinin ve temel 6zgiirliiklerin korunmasi,
A/63/337, 28 Agustos 2008, para 62.

g0 Johannesburg Ilkeleri, op.cit., Tlke 8.

61 Bkz. MSHUS/C/GC/34, op cit.

62 ATHM, “terdre gbz yumma” eylemine atifta bulunur. Bkz. Leroy v France, no. 36109/03, 2 Ekim 2008

63 Bilhassa, iilkenin giineydogu bdlgesindeki catisma baglaminda Tiirkiye aleyhine agilan birkag davaya bkz.
Ornegin, Karatas v. Turkey, Bagvuru no. 23168/94, 1999-1V Eur. Ct. H.R.; Siirek v. Turkey (No. 1), Basvuru no.
26682/95, 1999-1V Eur. Ct. H.R.; Siirek and Ozdemir v. Turkey, Basvuru no. 23927/94 & 24277/94, Eur. Ct. H.R.
8 Temmuz 1999; ayrica bkz. AIHM nefret sdylemine iliskin bilgi formu, Mart 2017°de giincellenmistir:
https://bit.ly/1ezKRQE.

64 Bkz. ARTICLE 19, Hate Speech Explained: a Toolkit [Tim Yonleriyle Nefret Soylemi: Bir Arag¢ Takimui], 2015::
https://bit.ly/21t08ma
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27. AIHM, Tiirkiye’nin giineydogusundaki catisma ve Tiirkiye’deki Terdrle
Miicadele Kanunu Madde 7/2 konulu bir¢cok davay:r incelemeye almistir. S6z
konusu davalarm biiyiikk ¢ogunlugunda, AIHM, AIHS 10. Maddesinin ihlal
edildigi bulgusuna varmistir. Bu davalarda, AIHM, “Kiirt halkinin 6nderi,”
“gerilla” ifadelerinin ve “ulusal 6zglirliikk miicadelesi’ne yapilan atiflarin, 6zleri
itibariyle Sozlesmenin igerdigi anlam bakimindan siddete tesvik anlamina
gelmedigini belirtmistir.es Seyyanen, AIHM, “Barisa kalkan eller kirilsm” ve
“Cok yasa Ocalan” seklindeki sloganlarin da siddet veya siddete tesvik ogeleri
icermedigi kanisina varmaistir.es

28. Keza, AIHM, PKK nin iist diizey yoneticilerinin, Tiirk ordusunun Kuzey Irak’a
girmesinin doguracagi olasi sonuglarer veya Tiirk makamlarinin Kiirt sorununa
iliskin politikalaries hakkindaki deme¢ veya konusmalarinin veya PKK’nin iist
diizey yoneticilerinin Uluslararasi Kadinlar Giinii’ne dair yorumlarmin siddete,
silahli ~ direnise veya ayaklanmaya tesvik anlamlarina  gelmedigi
degerlendirmesinde bulunmustur.es AIHM, PKK ’nm iist diizey yoneticilerinden
birinin, Orgilitiin gortislerini aktardig1 bir soylesi hakkinda da ayni kaniya
varmistir.o

29. AIHM’in, AIHS 10. Maddesinin ihlal edilmedigi yoniinde hiikiim verdigi ender
davalarda,7» Mahkeme; “fasist Tiirk ordusu,” “emperyalizmin kiralik katilleri”
gibi ifadelerin yanmi sira, “katliamlar’a, “vahsetler’e ve “kiyimlar’a atifta
bulunarak gilineydogudaki catismanin diger tarafin1 yaftalamayr amaglayan
mevzu bahis konusmanin, “temel duygulari kiskirtarak ve oliimciil siddet
seklinde zuhur eden hdlihazirda gomiilii onyargilar: pekistirerek kanlt intikama
davet” anlamina geldigi kanaatine varmustir. 2 Bununla birlikte, “guvenlik

giicleri ile PKK mensuplart arasinda ¢ok sayida insanin kaybi ve bolgenin

biiyiik kisminda olaganiistii hal ilan edilmesi ile sonuglanan ciddi karisikliklar”

(vurgu eklenmistir) ve dava konusu olan konusmadaki ifadelerin, belirli
bireyleri isimlerini zikrederek olas1 bir fiziki siddete maruz biraktig1 gercegi de
konuyla alakalidir.7s Seyyanen, AIHM, “tam bir bagimsizlik miicadelesi agmak

65 ATHM, Belge v Turkey, Basvuru no. 50171/09, para. 34, 06 Aralik 2016. Seyyanen, aylik bir dergide gikan bir
soyleside PKK mensuplarindan “gerilla” olarak s6z edilmesi de siddete tesvik teskil etmemistir: Erdogdu and Ince
v. Turkey [GC], Bagvuru no. 25067/94 ve 25068/94, para 52; ayrica bkz. Gerger v. Turkey [GC], no. 24919/94,
para 50, 8 Temmuz 1999 (ATHM bu kararinda, Basvurucunun, PKK mensuplarindan “gerilla” olarak soz ettigi
konusmasimin, siddete, silahli kalkismaya veya ayaklanmaya tesvik degil, siyasi elestiri kapsaminda
degerlendirilmesi gerektigi hiikkmiinii vermistir); Bahceci and Turan v. Turkey, Bagvuru no. 33340/03, para 30, 16
Haziran 2009, ve Savgin v. Turkey, Basvuru no. 13304/03, para 45, 2 Subat 2010 (AIHM bu kararlarinda,
Abdullah Ocalan’dan baskan olarak s6z eden telefon mesajlarinin ve sloganlarin siddete tesvik etmedigi hiikmiinii
vermistir; Faruk Temel, no. 16853/05, § 62, 1 Subat 2011, § 62, ATHM bu kararinda, Abdullah Ocalan’dan “sayimn”
ifadesiyle s6z etmenin siddete tesvik etmedigi yoniinde hiikiim vermistir); ve Oner and Tiirk v. Turkey, Basvuru
no. 51962/12, para 24, 31 Mart 2015, (AIHM bu kararinda, Basvurucunun Abdullah Ocalan’1 “Kiirt énderi” olarak
tanimladig1 konusmasinin siddete tesvik etmedigi yoniinde hiikiim vermistir). Ayrica bkz. Surek v. Turkey (no. 3),
Bagvuru no. 24735/94, para. 40, 8 Temmuz 1999.

66 Bkz. Bahceci and Turan v. Turkey, op.cit., para 30.

67 BKz. Yildiz and Tas v. Turkey (no 1), no. 77641/01, para 7 ve 32, 19 Aralik 2006.

68 BKz. Yildiz and Tas v. Turkey (no 4), Bagvuru no. 3847/02, para 6 ve 35, 19 Aralik 2006.

69 Bkz. Kanat and Bozan v. Turkey, Bagvuru no. 13799/04, para 7 ve 18, 21 Ekim 2008.

70 Bkz. Demirel and Ates v. Turkey, Bagvuru no. 10037/03 ve 14813/03, para 6, 17 ve 38, 12 Nisan 2007, ile
Karakoyun and Turan v. Turkey, Bagvuru no. 18482/03, para 9 ve 28, 11 Aralik 2007 ile Capan v Turkey, no.
71978/01, para 8 ve 41, 25 Temmuz 2006.

71 Bu davalar, genellikle 1999’a dayanan bir dizi davadan olugmaktadir. Bilhassa bkz. Siirek v. Turkey (no. 1), no.
26682/95, para 62-63.

2 A.g.e.

3 A.g.e.


https://hudoc.echr.coe.int/eng#%7B%5C%22appno%5C%22:%5B%5C%2225067/94%5C%22%5D%7D
https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2225068/94%22%5D%7D
https://hudoc.echr.coe.int/eng#%7B%5C%22appno%5C%22:%5B%5C%2224919/94%5C%22%5D%7D
https://hudoc.echr.coe.int/eng#%7B%5C%22appno%5C%22:%5B%5C%2233340/03%5C%22%5D%7D
https://hudoc.echr.coe.int/eng#%7B%5C%22appno%5C%22:%5B%5C%2213304/03%5C%22%5D%7D
https://hudoc.echr.coe.int/eng#%7B%5C%22appno%5C%22:%5B%5C%2216853/05%5C%22%5D%7D
https://hudoc.echr.coe.int/eng#%7B%5C%22appno%5C%22:%5B%5C%2251962/12%5C%22%5D%7D
https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2224735/94%22%5D%7D
https://hudoc.echr.coe.int/eng#%7B%5C%22appno%5C%22:%5B%5C%2277641/01%5C%22%5D%7D
https://hudoc.echr.coe.int/eng#%7B%5C%22appno%5C%22:%5B%5C%223847/02%5C%22%5D%7D
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istiyoruz” seklindeki ifadenin, “Kiirdistanin ulusal bagimsizligini saglamak
adina silahli giic  kullammina c¢agrr” ifade ettigi kanmisina varmistir. 74
Mahkemenin goriisiine gore, bu ifade okurlara, “siddete riicu etmenin, saldirgan
karsisinda gerekli ve hakli bir mesru miidafaa tedbiri oldugu™ mesajint
iletmistir. 75 Bir kez daha, bolgedeki “ciddi karisikliklar’dan miirekkep baglam,
[bu kararin alinmasinda] 6nemli bir etkendir.

30. Mahkemeye intikal eden ¢ok sayida davanin “siddete tesvik” veya “teror”
endisesinin basm yoluyla yayilmasma iliskin olmasina ragmen, AIHM
tarafindan bu davalar igin gelistirilen ilkeler akademisyenlerin siyasi
konusmalarina da seyyanen uygulanabilmektedir. Bilhassa, AIHM defaatle,
yetkililer acisindan ne kadar nahos olsalar da, kamuoyunun Tiirkiye nin
glineydogusundaki duruma dair farkli bakis agilar1 konusunda bilgi edinme
hakk1 bulundugu yoniinde goriis bildirmistir.7e

31. Benzer sekilde, AIHM, hiikiimetin politikasin1 kuvvetle kétiileyen goriisler
iceren sOylesi ve demeglerin kendi basina gazetenin ifade Ozgiirliigiine
miidahale edilmesini hakli ¢ikarmayacagi kanisina varmistir. 77 Ayni ilkeler
yasaklanmig orgiitlervs ve, dolayisiyla, daha kuvvetli bir sebeple akademisyenler
tarafindan dogrudan yayimlanan agiklamalar i¢in de gegerlidir. Mahkeme
akademik ozgiirliigiin ve bilgi ile hakikatin herhangi bir kisitlamaya tabi
tutulmaksizin dagitilmasinin 6nemini bilhassa vurgulamistir. 7o

32. Ne var ki, bu durum, basin1 veya terdr orgiitlerini AIHM’in denetlemesinden
muaf birakmamaktadir. Yukarida belirtildigi iizere, AIHM, biitiin olarak ele
alindiklarinda ~ metinlerin ~ siddete  tesvik  olarak  degerlendirilip
degerlendirilemeyecegini belirlemek maksadiyla, analizini kullanilan kelimelere
ve yaymlandiklar1 baglama dayandirmaktadir. so ATHM, ayn1 zamanda, bilhassa
muhalefetin veya medyanin haksiz saldir1 ve elestirilerine yanit vermenin diger
yollar1 mevcut oldugunda, [devlete] “cezai takibat kullaniminda kisitlama
sergilemesini buyuran”, “bir devletce zapt edilen giic konumu™nu da dikkate
almaktadir.s:

IV. Gegerli Tiirk kanunu hiikiimlerinin ifade 6zgiirliigiine iliskin uluslararasi ve
bolgesel standartlarla uygunlugu

33. Isbu davada, sanik, 11 Nisan 2013 tarihinde 6459 Sayili Kanunla degistirilen
3713 Sayili Terorle Miicadele Kanunu Madde 7/2 kapsaminda terdr orgiitii

propagandas1 yapmakla suglanmaktadir. Kanun maddesinin ilgili fikras1 su
sekildedir:

74 Bkz. Siirek v. Turkey (no. 3), op.cit., para 40-41.

75 A.g.e.

76 Bkz. Ozgiir Giindem v. Turkey, Bagvuru. no. 23144/93, 16 Mart 2000, para 60 ile 63.

77 Bkz. Gozel & Ozer v. Turkey, Basvuru. no. 43453/04 ile 31098/05, 6 Temmuz 2010.

78 Bkz. Nedim Sener v. Turkey, Bagvuru. no. 38270/11, 8 July 2014, para. 115.

79 Bkz. Sorgug v. Turkey, Bagvuru. no. 17089/03, 23 Haziran 2009, para 35; Hasan Yazici v. Turkey, Bagvuru. no.
40877/07, 15 Nisan 2014, para. 55.

80 Bkz. 6rnegin Siirek and Ozdemir v. Turkey [GC], op.cit., para. 61. Ayrica bkz., mutatis mutandis, Peringek v.
Switzerland [GC], Bagvuru no. 27510/08, 15 Ekim 2015.

81 Bkz. Nedim Sener v. Turkey, op.cit, para. 122.
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34.

35.

36.

Terdr Orgiitliniin, cebir, siddet veya tehdit iceren yontemlerini mesru gosterecek
veya Ovecek ya da bu yontemlere basgvurmayr tesvik edecek sekilde
propagandasini yapan kisi, bir yi1ldan bes yila kadar hapis cezasi ile cezalandirilir.

Iddianamede “belli haklar1 kullanmaktan yoksun birakilma”y1 diizenleyen 5237
Sayili Tiirk Ceza Kanunu’nun 53. Maddesine de atifta bulunulmaktadir. Ne var
ki, s6z konusu yasa maddesi, ARTICLE 19’in uzmanlik sahasinin disinda kalan
usule yonelik uygulamalar1 konu edinmektedir. Buna binaen, isbu raporda, bu
hiikmii inceleme dis1 birakmig bulunuyoruz.

ARTICLE 19’in goriisiine gore, sanik hakkindaki iddianamenin dayanagini
olusturan hiikiim, yukarida belirtildigi {izere, uluslararasi1 ve Avrupa insan
haklar1 kapsaminda hukukilik kosulunu saglayamamaktadir. Bilhassa, “teror
orgiiti propagandasi” terimi Terdrle Miicadele Kanunu kapsaminda
tanimlanmamuistir ve her haliikarda fazlasiyla muglak birakilmistir:

e Oxford Ingilizce Sozliigii’ne gore, “propaganda,” “belli bir siyast amac: veya
bakis agisimi tesvik etmek amaciyla kullanilan, bilhassa tarafli veya yaniltici
icerige sahip bilgi” anlamia gelmektedir. Bir diger deyisle, kanunda teminat
altina alinmis olsun veya olmasin, propaganda tanimu itibariyle ¢ok genis
kapsamli bir terimdir. Buna kiyasla, iddianamede yer alan tanim daha da
genigstir. Savcilik makami, propagandanin “bir 6greti, diislince veya inanci
bagkalarma tanitmak, benimsetmek ve yaymak amaciyla soz, yazi vb.
yollarla gerceklestirilen caligma, yaymaca” anlamina geldigini ileri
siirmektedir. Bu tanima gore, hemen hemen her siyasetci, din gorevlisi,
Ogretmen veya fikirlerin yayilmasi ile istigal eden herhangi biri
“propagandaci1” olarak vasiflandirilabilir.

e Terorle Miicadele Kanunu, “ter6r™ii tstiinkorii bir sekilde tanimlamaktadir.
Kanunun 1. Maddesinde su ifadeler yer almaktadir:

Teror; cebir ve siddet kullanarak; baski, korkutma, yildirma, sindirme veya
tehdit yontemlerinden biriyle, Anayasada belirtilen Cumhuriyetin niteliklerini,
siyasi, hukuki, sosyal, laik, ekonomik diizeni degistirmek, Devletin iilkesi ve
milletiyle boliinmez biitiinliigiinii bozmak, Tiirk Devletinin ve Cumbhuriyetin
varligim tehlikeye diisirmek, Devlet otoritesini zaafa ugratmak veya yikmak
veya ele gecirmek, temel hak ve hirriyetleri yok etmek, Devletin i¢ ve dis
giivenligini, kamu diizenini veya genel sagligi bozmak amaciyla bir orgiite
mensup kisi veya kisiler tarafindan girigilecek her tirlii su¢ teskil eden
eylemlerdir.

Baska bir deyisle, terdr tanimi, “propaganda” ile birlikte, yalnizca hiikiimete
muhalefeti destekleyen goriislerin, siyasi, hukuki, toplumsal veya ekonomik
reform ya da hiikiimette degisiklik cagrilarinin yaymlanmasint dahi
kapsayacak sekilde, fazlasiyla genistir.

Mevzu bahis hiikiim, BM Terérle Miicadele Ozel Raportdrii’niin yukarida ana
hatlartyla belirtilen ayrintili tavsiyeleri ile de agikga uyumsuzdur. Bilhassa,
gerek BM Ozel Raportorii gerekse BM Insan Haklar1 Komitesi, ifade dzgiirliigii
iizerinde gereksiz ve asirt sekilde tecelli edecek miidahalelerin onlenmesi
amaciyla, terori “Ovmek” veya “yiiceltmek” terimlerinin kullanimindan



kacinilmasini gerektigini, en azindan s6z konusu terimlerin agik¢a tanimlanmasi
gerektigini vurgulamiglardir.

37. Benzer sekilde, Venedik Komisyonu da su gézlemde bulunmustur:s2

33. Kayda deger insan haklar1 endiseleri doguran bir diger suc kategorisi de,
dogrudan veya dolayl olarak, terore tesvik ettigi goriilen ifadeler igin “yeni”
suglardir. Kusitlamalar, halihazirda tesviki yasaklayan uygulamalardan, terdrin
“miidafaasi,” “Oviilmesi,” “yiiceltilmesi veya dolayli olarak tesvik edilmesi”
veya “kamuoyunu 6niinde mesru kilinmasi” gibi ¢ok daha genis ve daha eksik
tanimlanmig alanlar1 da kapsayacak sekilde genisleme kaydetmistir. S6z konusu
bu “yeni” suglar, siklikla, tesvik hikimlerinin kosullarini1 karsilamakta yetersiz
kaldig1 degerlendirilen materyallerin yayilmasini, yaymlanmasmi ve bu
materyallere sahip olmay1 su¢ kapsamina sokmaktadir. Bu hiikiimler genellikle,
normal sartlar altinda hukukta gézlemlenmesi beklenen, 6zgiin konusma (veya
diger ifade sekilleri) ile cezai eylemlerin islenecegine yonelik tehlike arasindaki
illiyet baginin zayiflamasi sonucunu dogurmaktadir. Bu tiir suglar, basina
yonelik olarak uygulandifinda bilhassa endise verici olmaktadir. AIHS,
Devletlerin ulusal guvenligi muhafaza etmelerine imkéan saglarken, ifade
Ozgurlugini de guclu bir sekilde glivence altina almaktadir (Madde 10).
Strazburg ictihadmma gore, AIHS’nin 10. Maddesi uyarinca, tesvik, ancak
yuksek derecede baglama bagli durumlarda yasaklanabilir. Kriz zamanlarinda
ifade ve bilgi edinme 6zgurliklerini korumaya iliskin Avrupa Konseyi Kilavuz
flkelerinde de tavsiye edildigi iizere, “Uye Devletler, kriz zamanlarinda ifade ve
bilgi Ozgiirliiklerine yonelik kisitlamalar  getirirken, muglak terimler
kullanmamalilardir. Siddete ve kamu diizenini bozmaya tesvik, layigi vechile ve
acikca tanimlanmalidir.”

38. Her ne kadar AIHM simdiye dek Madde 7/2 ve ilgili Maddenin hukuki
gegerliligi konusunda hiikiim vermekten imtina etmis olsa da, Belge v.
Tlrkiye kararinda, ss su hiikkme varmustir: “[18 Haziran 2006 sonrasinda] 7.
Fikrada (2) yasaklanan sug, yani ‘teror orgiitii propagandasi yapmak’ ve
ilgili Fikranin Diyarbakir Agir Ceza Mahkemesince yorumu tiimiiyle agik
goriinmemektedir.”ss AIHM ayrica Terdrle Miicadele Kanunu Madde 7/2 ile
ilintili ¢ok sayida davada, gerek mahkemeler gerekse savcilik makami
olmak kaydiyla yetkililerin, mevzu bahis hiikmii, ifade 6zgiirliigli hakkina
gereksiz miidahale edilmesine engel olacak sekilde layikiyla dar anlamda
yorumlamadigi durumlarda, AIHS 10. Maddesinin ihlal edildigi yoniinde
hiikiim vermistir.

39. Yukaridaki analizimiz 1518inda, ARTICLE 19, saniga atili su¢larin, MSHUS 19.
Maddesinin 3. fikras1 ile AIHS 10. Maddesinin 2. fikrasi uyarinca ifade
ozgiirliigiiniin kanuna aykir1 sekilde sinirlandirilmasini tegkil ettigi kanisinda
varmis bulunmaktadir.

82 Bkz. Venedik Komisyonu, Terérizmle Miicadele ve insan Haklar1 Raporu, Calisma no. 500/2008, CDL-AD
(2010)022, 5 Temmuz 2010.

83 Bkz. ornegin Gozel and Ozer v. Turkey, op.cit, 6 Temmuz 2010, para 44; Mentes v. Turkey (no. 2),
Bagvuru no. 33347/04, 25 Ocak 2011, para 43; ve Faruk Temel v. Turkey, Bagvuru no. 16853/05, 1
Subat 2011, para 49.

84 Bkz. Belge v. Turkey, Bagvuru no. 50171/09, 6 Aralik 2016, para. 29.
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V.

40.

41.

42.

43.

44,

Samigin  suclandigt davamin  mahiyetine iliskin  ARTICLE 19’in
degerlendirmesi

Yukarida belirtmis oldugumuz goriislere ragmen, Ter6rle Micadele Kanunu
Madde 7/2 o6zelinde kovusturma ve mahkimiyet agisindan yeterli hukuki
dayanak saglandigi takdir edilse dahi, ARTICLE 19, isbu davada yargilanmakta
olan sanmigin eylemlerinin, hakkindaki sug¢lamaya dayanak gonderilen Kanun
hikimlerini ihlal etmedigi kanaatindedir. Saniga atili su¢lamalarin uluslararasi
ve bolgesel insan haklar1 hukuku uyarinca ifade 6zgiirliigii hakkina gereksiz bir
kisitlama teskil ettigi kanaatine varmaktayiz.

ARTICLE 19, Oncelikle, savcilik makammin TMK Madde 7/2’yi son derece
genis olarak tanimladigini saptamaktadir. Baris icin Akademisyenler yargilama
kapsaminda, teror Orgiitleri tarafindan cebir, siddet veya tehdit igeren
yontemleri mesru gostermek, dvmek ya da bu yontemlere bagvurmayi tesvik
etmek gibi suglamalar yerine, “Tiirkiye Cumhuriyeti’nin terér eylemlerine karsi
onlem almasini engellemek” ve “toplumda infial yaratmak™ ile su¢laniyor. Buna
ilaveten, savcilik bildiri ve basin ag¢iklamasinin “dis devletlerin dikkatini
cekerek Tiirkiye’nin i¢ meselelerine miidahale etmelerine tesvik etmeyi”
amagcladigini ileri siirmektedir.

ARTICLE 19, savcilik makaminin, Madde 7/2 kapsaminda tanimlanan sugun
gerceklestigini ispat edecek sekilde yeterli kanit gosteremedigi kanaatindedir.
Bilhassa, ARTICLE 19, bildiri ve daha sonra yayimlanan basin agiklamasinin
siyasi olaylar, yani Tirkiye’nin giineydogusundaki siiregelen ¢atigma
hakkindaki goriislerin mesru bir sekilde ifade edilmesini teskil ettigi kanaatini
tasimaktadir. Bese Hozat’in medyada “egitimli ve demokratik” cevrelerin
OzyOnetimi desteklemesi i¢in ¢agr1 yapmis oldugu gercegi tek basina, imzalanan
metnin -Savcilik makammin iddia ettigi gibi- bu beyan temel alinarak
imzalandigimi kanitlamaz.

Kanaatimize gore, bildiri ve basin agiklamasinin, uluslararast veya Avrupa
insan haklar1 hukuku kapsaminda yasaklama ya da mahkiimiyet gerektirecek bir
dil veya ifade igermedigi iddianameden agikc¢a anlagilmaktadir. Bizzat savcilik
tarafindan hazirlanan iddianamede “cebir, siddet veya tehdit yontemlerinin”
kullanimin1 megru gdsteren veya dven bir lisana veya ifadeye herhangi bir atifta
bulunulmamaktadir. Bunun yerine, iddianameye gore sorun teskil eden unsurlar
olarak Tirkiye’ye, hiikiimetine ve kurumlarina yonelik karalayici olarak
nitelenen agiklamalar goriilmektedir. S6z konusu aciklamalarin uluslararasi
veya Avrupa insan haklar1 hukuku kapsamindaki anlamiyla “siddete tesvik”
seklinde nasil degerlendirilebilecegi konusunda ise iddianamenin higbir yerinde
herhangi bir kanit sunulmamaktadir.

Bu bakimdan, ARTICLE 19, AIHM’in, herhangi bir konusmanin Sdzlesme
kapsamindaki  anlamiyla  siddete  tesvik  olarak  degerlendirilebilip
degerlendirilemeyecegini belirlemek adina, mevzu bahis konugsmanin biitiiniiyle
ve kamu diizeni iizerinde olumsuz bir etkisi olup olmadiginin saptanarak
incelenmesi gerektiginin altin1 ¢izdigini belirtmektedir. ss Mevcut davada,
bildiri ve sonrasinda yapilan basin agiklamalarinin kamu diizeni {izerinde yol

85 Bkz. Belge v. Turkey, op.cit., para. 34.



acmis olabilecekleri herhangi bir etkiye iliskin hi¢bir kanit gdsterilmemistir.
Bilakis, bildiri ve sonrasinda yapilan basin acgiklamalari, siddetin
sonlandirilmasina, uzlagsmaya dayali bir ¢6ziime ve akademik nobet ile
tiniversiteler Oniinde sokak dersleri gibi baris¢il eylemler diizenlenmesine
yonelik ¢agrilar igermektedir.

45. Mahkemeye, elindeki kanitlari incelerken, yukarida ana hatlartyla belirtilen
ifade ozgiirligli ve ulusal giivenlik konularindaki ayrintili standartlar1 dikkate
almalarin1  hiirmetle tavsiye etmekteyiz. Bilhassa, akademik 0zgiirliigiin,
uluslararas1 ve Avrupa insan haklar1 hukuku kapsaminda ozellikle yiiksek
korumadan istifade ettigini vurgulamaktayiz.ss Her ne kadar, mevzu bahis bildiri
ve sonrasindaki basmn agiklamalarin hiikiimetin bolgedeki eylemlerini tasvir
etmek icin bilhassa sert bir dil kullandiklarimi kabul etsek dahi, ifade
Ozglirliigiiniin yalnizca zararsiz fikirleri korumakla simirli olmadigini, soke
edici, rencide edici ve rahatsiz edici fikirleri de kapsadigini mahkemeye
saygiyla hatirlatmaktay1z.e7

46. Bu bakimlardan, saniga atili suglarin asilsiz oldugu ve samigin ifade 6zgiirliigii
haklarma keyfi bir bigcimde miidahale teskil ettigi kanaatindeyiz.

V1. Sonug

47. Yukarida belirtilenler 1518inda, ARTICLE 19, saniga atili suglarin ve mevzu
bahis suglarin dayali bulundugu mevzuatin, Tiirkiye’nin uluslararasi insan
haklar1 hukuku kapsamindaki yiikiimliiliikkleriyle, bilhassa da ifade 6zgiirligi
hakki bakimindan, bagdasmadig1 kanisina varmis bulunmaktadir. Bu bakimdan,
s6z konusu suglar ve ilgili mevzuat, MSHUS 19. Maddesi (3) ile AIHS 10.
Maddesi (2) kapsaminda giivence altina alian ifade 6zgiirliigii hakkinin kanuna
aykir1 sekilde sinirlandirilmasini teskil etmektedir.

Gabrielle Guillemin
Kidemli Adli Memur
ARTICLE 19: Kiresel Ozgiir ifade Kampanyas1

86 Bkz. Sorgug v. Turkey, op.cit., 17089/03, para 35.
87 Bkz. Handyside v. the UK, Bagvuru. no. 5493/72, 7 December 1976, para.49.
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