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Introduction

The right to freedom of expression is
fundamental to democracy. If it is not
respected, protected and fulfilled, democracy
cannot work. Myanmar is trying to become a
democracy. It is not the first state to do so,
and can learn from the experiences of other
democratising states —near and far— and look
to changing its laws, policies and practices
to bring the country in line with international
law.

This project brings together some of the most
respected and dedicated people in Myanmar

to build an agenda for change: a civil-society
action plan to develop a legislative framework
that promotes freedom of expression.

By the end of this initial project, we hope
to have together created a strong group of
dedicated people that can —together and
apart— work towards a common goal.

We will have built a broad plan of action
together, including recommendations,
regarding which laws and policies need to
change, and will have agreed an advocacy
strategy for how to change them, over the
next five years.

ARTICLE 19 brings to this group experience
from many states worldwide which

have gone through similar processes of
democratisation. While the problems and
solutions are different in every state, we
have worked together with civil society

in the former Soviet Union, the emerging
African and Middle East democracies,

and countries across South and Southeast
Asia. At the time of print, ARTICLE 19 is
working simultaneously in Bangladesh,
Brazil, Cambodia, Indonesia, Iran, Kenya,
Libya, Mexico, Russia, Senegal, Somalia and
Tunisia.

Over the past 25 years, ARTICLE 19 has
also been at the heart of strengthening
international law, ensuring that it sets a good
example for states to follow when protecting
the right to freedom of expression. It is this
experience that ARTICLE 19 brings to the
group.

Background paper

The paper briefly looks at the key laws

in Myanmar that affect people’s freedom

to seek and share information and ideas

— whether that is through the media, in
everyday conversations, on the Internet, or in
demonstrations in the street.

For each law, ARTICLE 19 briefly points out
where the main obstacles are to protecting
and promoting the right to freedom of
expression. It explains what international
human rights law requires the government
to do — or not do — in a certain area, in order
to respect, protect and fulfil the right to
freedom of expression.
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Internatlonal standards on the right to freedom of expression

Importance of the right to freedom
of expression

The right to freedom of expression is a
fundamental human right, and the foundation
stone for every free and democratic society.

It is important for three main reasons:

1. It is indispensible to personal
development:. People who are free to speak
their minds feel more secure and respected,
and are able to plan their lives much more
easily, forge friendships and establish
communities.

2. It is essential to good governance: All
people must be free to ask questions of the
government, to ensure that they are acting
honestly and to expose the strengths and
weaknesses of officials and their policies. In
this way, wrongdoings can be exposed, and
the people and government can learn about
problems and fix them. This is important for
developing effective laws and policies that
addresses the concerns of the people.

3. It is crucial to the protection, promotion
and exercise of all other human rights:
Without freedom of expression, the enjoyment
of other human rights becomes impossible.
Information is important for engaging in
democratic processes, learning how to vote
and for informing decisions on who to vote

for; it is the basis for organising peaceful
assemblies; for manifesting one’s religion in
community with others. It is also the key to
enabling people to make decisions on health,
education, water and the environment.
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International protection of the
right to freedom of expression

The right to freedom of expression is
guaranteed by Article 19 of the Universal
Declaration of Human Rights (UDHR), and
in Article 19 of the International Covenant on
Civil and Political Rights (ICCPR).

At the regional level, the Association of
South East Asian Nations (ASEAN) Human
Rights Declaration protects the right

to freedom of expression at Article 23.
Myanmar will chair ASEAN in 2014.

All UN Member States have committed to
uphold the rights contained in the UDHR.

Although Myanmar has not signed the
ICCPR, 167 other States are legally bound
respect and ensure the right to freedom of
expression at the national level. Due to the
sheer volume of States recognising a legal
obligation to protect the right to freedom of
expression, the right has gained the force
of binding custom within international law.
Therefore, even without signing the ICCPR
Myanmar is still bound by international law
to protect and promote the right to freedom
of expression. This right is also protected in
the Constitution of Myanmar.

It is very important that Myanmar sign and
ratify the ICCPR, so that it is clear that
international human rights laws apply in
Myanmar.
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Elements of the right to freedom of
expression

The right to freedom of expression is made
up of number of important elements:

e |t belongs to all people, regardless of their
race or ethnicity, nationality, sex, gender
identity or sexual orientation, religion, or
political opinion;

e |t includes the right to seek, to receive, and
to impart information.

e |t applies to ideas of all kinds, including
political discourse, commentary on one’s own
and on public affairs, discussion of human
rights, journalism, cultural and artistic
expression, teaching, and religious discourse.
It even embraces expression that some
people find deeply offensive or unpopular.

e |t applies regardless of geographic,
political, or cultural frontiers or borders,

e |t can be exercised through any media

of a person’s choice, that is through oral,
written or printed communications; artistic
expression; and audio-visual, electronic and
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rights or reputations of others, the protection
of national security or of public order; or

the protection of public health or morals.
Freedom of expression cannot be restricted
purely because it is critical of the government
or embarrassing for political leaders.”

e Necessary and proportionate: this means
that limitation must be necessary in a
democratic society, and it must respond to a
pressing social need. The State must show
a direct and immediate connection between
limiting the expression and protecting the
interest at stake. Proportionality means that
the restriction should not be too broad, and
if less restrictive measures are possible they
should be used instead.

International human rights law therefore
requires Myanmar to respect, protect, and
fulfil the right to freedom of expression.
There are two sides to this obligation:

e To avoid interfering with the enjoyment of
the right to freedom of expression.

e To proactively remove obstacles to the
enjoyment of the right to freedom of
expression.
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Freedom of expression and Myanmar law

The Constitution

Reforms to the 2008 Constitution are
essential to advance Myanmar’s transition
to democracy and address shortfalls in
protections for the right to freedom of
expression and related rights.

Two provisions in the Constitution relate to
the right to freedom of expression. These are:

¢ Article 354, which provides that every
citizen shall be at liberty “to express and
publish freely their convictions and opinions”
and “to assemble peacefully without arms
and holding procession”, but only to the
extent that they do not contradict laws for the
protection of national security, public order,
community peace and tranquillity, and public
morality;

o Article 365, which provides for freedom of
literary, cultural, and artistic expression for
every citizen. However, it requires citizens

to avoid any “act detrimental to national
solidarity”, and to coordinate any action likely
to adversely affect the interests of a national
race with that group.

Six problems
ARTICLE 19 finds that the Constitution as a

whole, and these two provisions in particular,
do not meet international standards on

the right to freedom of expression, for the
following reasons.

1. The right to freedom of expression must
not be limited to nationals of Myanmar:
Foreigners, refugees and stateless persons
should enjoy protection for their freedom
of expression rights without distinction.
This is important in Myanmar, where there
are an estimated 723,000 people without
citizenship. Not having citizenship should
not mean that an individual has no rights.
The constitutions for Thailand and Indonesia
both provide the right to freedom of
expression for all people.

2. The right to freedom of expression needs
to be defined more broadly. This is important
to make sure that the judiciary and other
authorities have sufficient guidance to aid
their interpretation of the right. It should
include all of the elements of the right to
freedom of expression highlighted in the
previous section.

3. The limitations on the right to freedom of
expression must comply with international
law:

e The Constitution only protects the right
to the extent that it does not contradict
existing laws. It must require restrictions
to be set out in clear and accessible legal
provisions.



e The grounds listed in Articles 354
and 365 are too broad, and some of the
listed aims do not provide a legitimate
reason for restricting expression under
international human rights law (for
example, “national solidarity,” “the
interests of one or several other national
races” and “community peace and
tranquillity.”)

e The Constitution should only permit
restrictions on the right to freedom

of expression that are necessary in a
democratic society, and restrictions must
be proportionate. This is a high threshold
requiring strong justification; much

higher than stating that expression may
be restricted where it is “contrary to”,
“detrimental to” or “adversely affects” the
law or the protection of other interests.
The restriction must respond to a pressing
social need — i.e. be strictly necessary

for the protection of that interest. They
must also be the least restrictive means of
achieving that purpose.

4. The Constitution should provide explicit
and comprehensive protection for freedom

of the media: for example, Article 34 of the
Kenyan Constitution (2010) is particularly
comprehensive and provides a helpful model.
Protection for freedom of the media should
include:

e A prohibition on prior censorship, like in

the constitutions of Thailand and Japan.
No person or media outlet should require
prior permission before publishing, for
example from a State censorship body —
as this is not necessary in a democratic
society;

e A prohibition on licensing or registration
systems for the print and online media,
or for individual journalists or entry
requirements for the profession, as is the
case in South Korea;

e The independence of all bodies with
regulatory powers over the media,
including governing bodies of public
media, should be guaranteed;

e Public service media should operate in
an independent manner, with editorial
freedom;

e The obligation for the State to protect
media pluralism. The constitution

for East Timor, for example, prohibits
monopolising the mass media, as well
as requiring the State to safeguard
media independence. It is also positive
to guarantee the transparency of media
ownership, and ensure universal access
to media. This ensures that the rights of
all media users to receive a wide range
of information and ideas are protected,
including for members of ethnic and
linguistic minorities.



e The right of journalists to protect their
confidential sources of information should
be guaranteed, to enable whistle-blowers
to speak with journalists without fear of
reprisals. This is an essential condition
for the media to be able to carryout its
watchdog function and expose corruption
or other wrongdoing;

with limitations justified on the basis of
the “harm” and “public interest” tests.
This requires exceptions to the right of
access to information to set out clearly
that access to information be granted
unless (a) disclosure would cause serious
harm to a protected interest and (b) this
harm outweighs the public interest in
accessing information.

e Journalists should be free to associate in
professional bodies of their choice. 6. The right to freedom of peaceful assembly
should be given greater protection in a

5. The Constitution should provide explicit standalone provision. It should also:
protection for the right to access information

and should include: ® Require the State to facilitate and

e A duty for the government to proactively
disclose information in the public interest,
and ensure easy prompt, effective,
affordable and practical access to such
information;

¢ Aright for all people to request

and receive access to publicly held
information, with a presumption in favour
of disclosure;

e A right for any person to access
information held by a private body where
it is required for the exercise or protection
of any rights;

e Restrictions on the right to access
information must comply with the three-
part test of Article 19(3) of the ICCPR,

protect public assemblies at the
organiser’s preferred location and time,
including from counter-demonstrators.

e Prohibit prior-authorisation, and ensure
any notification requirements are only
used for the purpose of assisting the
State in facilitating and protecting the
exercise of the right. East Timor, for
example, prohibits prior-authorisation for
peaceful assemblies in its Constitution.
Spontaneous assemblies should also

be exempt from any prior-notification
requirements.

e |t should require restrictions to be:
in accordance with the law; pursue

a legitimate aim (either the rights or
reputations or others, the protection of
national security or of public order, or



the protection of public health or morals,

and to protect public safety); and be
necessary and proportionate.
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Penal Code 1957

The Penal Code for Myanmar contains a
range of offences that restrict what people
can say and the information that people can
freely share.

Criminal defamation (Article 499 - 502)

Defamation is an offence, defined as a
communication about a person intending

or with knowledge that it would harm the
reputation of that person, it applies to
printing or selling defamatory content.
Sentences for defamation are up to two years’
imprisonment, or a fine of an unspecified
amount.

The Penal Code provides ten examples where
a person would be exempt from defamation.
These include circumstances where the
communication is both true and in the public
good, is made in good faith regarding the



conduct of a public servant in the exercise
of their duties, or is a good faith accusation
against a person to protect one’s own
interests or the public interests.

The Penal Code also gives examples of
defences that are not acceptable. For
example, it is possible to defame a deceased
person if it is intended to be hurtful to

the feelings of the person’s family or near
relatives. It is also possible to defame a
company, an association, or collection of
persons.

ARTICLE 19 is opposed to criminal
defamation laws, as they do not strike an
appropriate balance between the right to
freedom of expression and the right to

a reputation. Although it is important to
protect the right to a reputation, criminal
sanctions are too severe for achieving this
aim. Such laws are also often abused to
silence legitimate criticism, including against
public institutions and officials.

Many international human rights bodies
have called on States to decriminalise
defamation.?* This reflects a global trend
towards the decriminalisation of defamation;
Sri Lanka and the Maldives have both
removed criminal sanctions for defamation.?®

Sedition (Article 124A)

Sedition is defined as any communication

18

that attempts to bring the government into
hatred or contempt, or excites or attempts to
excite disaffection towards the Government.
“Disaffection” is explained as disloyalty or all
feelings of enmity.

Punishments include transportation for
life or a shorter period, or a fine and/or
imprisonment for up to three years.

The Penal Code provides limited
qualifications on this offence, apparently
allowing people to criticise the government
to alter measures through legal means, or
challenge an act of government, as long
as this does not excite or attempt to excite
the population to hatred, contempt or
disaffection.

There are two reasons why the provision
on sedition is a problem for freedom of
expression:

» The offence of “sedition” is not clear and
may be subject to arbitrary interpretation.
It is incredibly difficult for anyone in the
Myanmar public to read it and understand
what expression is allowed and what is not
allowed. Words like “hatred”, “contempt”,
“excites”, “disaffection” or “disloyalty”
can be interpreted to make any criticism or
complaint that the authorities do not like a
criminal offence. The permitted defences are
also unclear.



¢ The offence of sedition is not necessary

in a democracy. The broad prohibitions on
sedition do not assist in the protection of real
national security or public order interests.
Instead, they seek to warn the Myanmar
public against criticising the government.
This goes against the core principles of
democratic governance, where people should
be free to openly debate ideas and criticise
the government, to demand that their
concerns are addressed.

The offence of libel against foreign powers
(Article 130b) is also a problem. If it is okay
to criticise domestic political institutions, it
should also be okay to criticise their foreign
counterparts. Public officials should also be
required to expect a higher level of criticism
than others, so they do not require special
legal protection.

To protect national security or public order,
more specific laws should be used where it
is necessary to demonstrate a link between
what a person says, and the potential for
actual harm against national security and
public order.?®

Participating in unlawful assemblies (Article
142)

Unlawful assembly is defined very broadly. It
includes any group of 5 or more people that

has one of various vague purposes, including
resisting the execution of any law, to commit

any mischief, or to compel any person to do
what he is not legally bound to do.

A range of sanctions, including imprisonment
and fines, are available. The Penal Code even
provides collective criminal responsibility

for all assembly participants where one
participant commits a criminal offence.

The provision is very vague, and may allow
legitimate assemblies to be defined as
unlawful and prohibited. Protests against new
laws, or requiring the government to act on a
matter of public importance, may be banned
as “resisting the execution of a law” or as
“compelling a person to do what he is not
legally bound to do.” These are not legitimate
restrictions.

The Penal Code should reflect that peaceful
assemblies are an acceptable and necessary
part of democratic life, and therefore some
inconvenience and disruption to everyday life
should be expected and tolerated.

People should not be discouraged from
organising or joining an assembly by vague
laws that allow all people in an assembly

to be held responsible for the acts of other
individuals. These forms of collective
responsible violate international human rights
standards.

Promoting enmity or hatred (Article 153A)



Any expression that “promotes or attempts to
promote feelings of enmity or hatred between
classes of persons” is a crime punishable by
up to 2 years in prison or with a fine.

This provision is too vague and open to
abuse by powerful people who may use it

to limit critical voices and the discussion

of challenging issues on the basis that it
“promotes feelings of enmity.” The provision
needs to be more specific, so that it can be
used to punish people who abuse the right
to freedom of expression to intentionally
and directly make calls for violence or
discrimination against a group.

Article 153A should be more specific about:

e the kind of harm it is trying to prevent

and should prohibit anyone from advocating
hatred in a way that is intended to and likely
to cause violence or discrimination against
an individual or group of people.

¢ which classes of persons are protected:

it should protect any individual or group

of persons that are vulnerable to attack or
discrimination on grounds recognised by
international human rights law e.g. because
of their race, religion or nationality.

Article 153A should also make clear

that only particularly serious forms of
advocacy of hatred should be subject to
sanctions, and that at all times the right to

20

freedom of expression should be given due
consideration.

To identify which forms of advocacy to hatred
really pose the danger of inciting hostility,
discrimination or violence, law enforcement
authorities and judges should follow
international standards on this subject.?’

Any penalty imposed must be necessary in a
democratic society and proportionate to the
severity of the offence. Imprisonment should
be used only in the most serious cases.

Religious defamation

Chapter XV of the Penal Code create a
range of offences that restrict criticism
that is directed at “insulting”, “defiling”,
“outraging” or “wounding” religious beliefs,
feelings or objects (Article 295A, Article
295A, Article 298). A range of custodial
and financial penalties are available as

punishment.

There is a growing consensus internationally
that laws that seek to protect religious
feelings do not pursue a legitimate aim and
are not necessary in a democratic society.

International human rights law does not
protect abstract ideas or religious symbols
from criticism, even where others consider
the criticism to be offensive or wrong.
International human rights law only protects



people and not the ideas people hold.
Indeed, international human rights law
encourages people to openly debate ideas,
even if they are controversial or some ideas
are offensive. In a democracy, people must
be expected to tolerate ideas or opinions that
they do not like.

Some people may argue that laws prohibiting
the wounding of religious feelings are
necessary to promote harmony in society.
However, dialogue between communities and
individuals with different religious or beliefs
is the best way to promote understanding and
resolve differences. Suppressing free debate
on these issues can cause tensions to rise,
exploding in violence that could have been
avoided.

All offences that restrict criticism directed at
a religion should therefore be repealed.

Obscenity (Article 292 and 294)

Circulation of “obscene materials” is

a criminal offence as well as obscene
performances or acts in public. Imprisonment
of up to three months and/or fines is
available as a penalty. There is an exception
for religious products. Higher penalties are
available for distribution of obscene materials
to persons under 20 years old (Article 291).

Prohibitions on obscene expression are a
problem for freedom of expression. Different

people have different ideas of what is
obscene. Some people might think that
controversial political or artistic expression
is obscene, even if no harm is caused to
anyone.

The provisions could be improved if they
required that real harm to an individual or
group had to be shown in order to justify a
prosecution.
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Decree on the Right to Peaceful
Assembly and Peaceful Procession
2012

The Decree on the Right to Peaceful
Assembly and Peaceful Process (2012)

is a bylaw creating the legal regime for
implementing the Law Relating to Peaceful
Assembly and Peaceful Process, adopted in
2011. It establishes a State duty to protect
participants of peaceful assemblies, which is
positive.

However, there are serious problems with the
Decree that limit the exercise of the right to
peaceful assembly:

o Authorisation regimes should be abolished:
No one should have to ask for permission

to participate in an assembly. For large or
mobile assemblies, it may be necessary to
require organisers to notify authorities in
advance (e.g. 48 hours), but only to allow law
enforcement time to prepare to facilitate the
smooth functioning of the assembly.

¢ Any notification system should be simple,
so it is easy for organisers of assemblies to
inform the authorities of their plans. The
authorities should be required to assist
organisers where they may have difficulties
complying with these processes.

e Grounds for refusing an assembly are too
broad: The Decree allows an assembly to

be denied to protect “public tranquillity” or
“existing laws protecting the public. These
grounds are not recognised as legitimate
under international law, and may be abused
by the government to suppress protests

they do not like. Restrictions should only

be allowed, where necessary, to protect the
rights or reputations or others, the protection
of national security or of public order, or the
protection of public health or morals, and to
protect public safety. The authorities should
be required to find the least restrictive means
of protecting any of these interests, where
possible allowing the peaceful assembly to
occur with as few restrictions as is possible.

e There is no right of appeal: The Decree
doesn’t give organisers of assemblies the
opportunity to appeal decisions of the
authorities regarding whether their assembly
can happen or not. There should be a right
to a timely review of any of these decisions
before a competent and independent
tribunal.

¢ Organisers and participants should only be
responsible for their own conduct: without
this guarantee, people will not organise
assemblies as the risk of being found
responsible for the conduct of others is too
great. It should be the responsibility of law
enforcement to ensure that all participants in
an assembly act in accordance with the law.

The Decree does not make any provision
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for spontaneous assemblies. Sometimes
assemblies take place by coincidence,
because an event causes people to
spontaneously take to the streets the same
time. Often it will be impractical to identify
an organiser and require notification.
Spontaneous assemblies should be allowed
in a democracy, and they should be
exempt from any requirement to notify the
authorities.

¢ The Decree does not give sufficient
guidance to law enforcement on the
circumstances where force may legitimately
be used. This could lead to the arbitrary use
of force. Force should never be used against
peaceful assemblies, and even in the case
of non-peaceful assemblies it should be a
last resort, and only used when it is strictly
necessary and proportionate.
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be monitored and held accountable. For this
reason, governments often want to control
what the print media can do.

International human rights law seeks to
protect the role of the media with unjustified
interference, either from the government or
from other powerful commercial or political
interests. It also seeks to ensure that the
media are varied, so that the public receive a
wide range of ideas and views on any issue.

Many democratic countries have now moved
away from press laws, preferring to regulate
the printed press through laws of general
application. Laws specifically targeting the
press tend to be used by governments as an
instrument to excessively restrict the right to
freedom of expression and information, and
are not the most effective ways of achieving
legitimate regulatory objectives.

The preferred model for ensuring that the
media are independent, and that there is

a pluralism of voices in the media, is to
have a system of regulation that provides
maximum protection for the right to freedom
of expression. Experience around the world
demonstrates that this is best achieved
where the media regulates itself, with a code
of conduct that the media sign up to. In
some countries the media are required to do
this by law, which is called “co-regulation”.

The situation for regulation of the printed

30

press in Myanmar is shifting. The repressive
Press (Emergency Powers) Act and the
Printers and Publishers Registration Law of
1962 are in the process of being reformed.
One proposal to replace these laws is the
Printing and Publishing Enterprise Bill,
drafted by the government.

However, although it is positive that reform is
happening, the Bill poses serious problems
for the right to freedom of expression,
namely:

¢ The Bill does not recognise or protect the
right to freedom of expression or freedom
of the media. It does not mention the
crucial principles that the media should be
independent of the government, and that
the media should not be dominated by one
voice but there should be a variety of media
owners providing a range of different views.

e The Bill has a very broad definition of who
is considered a publisher, giving the law
control not just over the printed press, but
also over bloggers and those who distribute
posters or |leaflets.

* A significant problem is that the publishers
will have to seek licenses before they

are allowed to print. This is a system of
prior-censorship that is entirely against
international standards on freedom of
expression. Although the government may
argue that this is necessary to ensure quality



in the news, they are not in the position to
make this determination independently. They
may abuse it to prevent people with views
they don’t like from being able to print. The
right to freedom of expression applies to

all people — it is not for the government to
decide who has this right and who does not.

¢ The Bill places excessive prohibitions on
what the print media can say. This includes
information “against the constitution”,
“against the rule of law”, or that harms
ethnic unity. This may be abused to stifle
legitimate debate. There is no reason that
special content restrictions should apply

to the print media. The media are required
to obey the law like any other person or
business in Myanmar.

e The Bill imposes disproportionate criminal
fines that will encourage the media to
self-censor. Although the government has
indicated that these fines have been reduced
in the latest draft, they are still substantial,
particularly for small or new newspapers in
Myanmar. In a system of self-regulation, the
media consent to provide remedies where
they violate the code of ethics they sign up
to. This can include issuing an apology or
correction, or providing a right of reply. These
remedies seek to allow more expression to
solve problems, rather than imposing fines
or penalties that will inhibit the ability of the
media to perform their functions responsibly.

The Bill is criticised also for not providing
adequate protection for the rights of
journalists. It is important that laws
governing the media provide specific rights
to journalists that allow them to perform
their function, and remove obstacles that
may prevent them from doing their jobs
well. These include in particular the right
to accreditation, the right of protection of
sources, right to protection with respect to
search and seizure of journalistic materials
and the right of protection against violence.
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Laws relating to the broadcast
media

The broadcast media should be distinguished
from the print media because of the different
technologies they use. While the paper

used by the print media is unlimited, the
broadcast frequencies used by broadcasters
are limited.

The broadcast spectrum is made up of a
number of frequencies and is a valuable
public resource. Because demand for
frequencies is normally much greater than
the number of frequencies, there is a need
to impose regulations to ensure that the
available frequencies are distributed to
maximise the benefit the public can get from
broadcasting. International law requires that
the State ensure:

e Plurality. Broadcast frequencies should be
given to a variety of broadcasters to meet
different information needs the public has.
Most broadcasters fall into the sections of
commercial broadcasters, public service
broadcasters, and community broadcasters
— ensuring the spectrum is divided between
these three types of broadcasters ensures
plurality.

» Diversity. Broadcast frequencies should be
given to numerous different groups, to ensure
that the broadcast spectrum isn’t dominated
only by one ethnic, linguistic or national
group. The public is made up of many types
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of people, and they should all have access to
relevant information through broadcasts.

To ensure plurality and diversity, governments
must establish a broadcast regulator. The
most important principle is that the regulator
should be independent from government
influence. There are a range of safeguards
that are essential to ensuring this:

¢ There should be public participation in
choosing the members of the regulatory body.

» The process for choosing members should
be democratic and insulated from undue
interference by the government.

¢ The body must have the powers it needs to
work effectively.

¢ The body must have control over enough
secure funding to ensure it is independent
and sustainable.

The laws relating to broadcast media
in Myanmar are in the process of being
reformed.

This includes the development of a
framework Broadcasting Law, which will
establish two broadcast regulators:

e The National Broadcasting Development
Authority (the Authority), which is
responsible for the long-term strategic



broadcasting development plan, spectrum
management and the licensing of
broadcasters. This body includes the
participation of multiple government
agencies.

e The National Broadcasting Council (the
Council), which is set up as an independent
body to advise the Authority on spectrum
management issues, licence applications,
adopts the broadcasting code, monitors
compliance with licensing requirements, and
has enforcement powers.

All existing broadcasters will be required to
submit for a new license under the proposed
new system.

The proposed bill has many positive features.
For example, the bill protects the right to
freedom of expression, and principles of
fairness, objectivity and transparency in the
procedure for granting broadcast frequencies
and licenses. It also identifies other
important principles, including the need for
an independent regulator, the need of public
participation, and the need for three types of
broadcasting: public, private and community
— to serve the different needs of the Myanmar
people.

Other positive aspects include the
requirement that the Council is independent,
and accountable through an annual report.

It also requires the code that the Council

will develop to be done in consultation with
the broadcasters. It also sets out the right to
reply and right to a correction as necessary
remedies, also making clear the structure of
the enforcement mechanism.

However, there are a number of weaknesses
that can be strengthened.

There are insufficient safeguards for
independence of the regulatory body: The
bill does not clearly define what the role of
the government is in relation to broadcasting,
creating a potential for conflict with the
functioning of the Authority or the Council.
Providing clearer instruction on the role of
the government would prevent this.

The authority, which is not an independent
body, is given the power to issue, renew and
revoke licenses. These powers should be with
a body independent of the government, such
as the Council. Otherwise, the government
will have too much control over who gets to
broadcast — this power can easily be abused.

In relation to the makeup of the Council,

it is problematic that membership is made
through the nominations of prominent
politicians. This will compromise the
independence of the Council significantly.
The public should be given the task of
nominating individuals to the Council, and a
joint committee taken from both houses of
Parliament should then make a shortlist of
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candidates from a clear and reasonable list
of criteria. Parliament should then be tasked
with electing candidates by a qualified
majority, following open interviews of the
candidates. Candidature should also be open
to anyone born in Myanmar, or who has both
parents who are born in Myanmar.

Although the Bill make positive references to
the need for public participation, obligations
are not established to ensure that invitations
for public consultation are made public and
disseminated broadly, or that the Authority or
Council should be required to respond to all
consultations made to them.

It is concerning that state broadcasting is
retained in the bill. State broadcasters are
a problem as they allow the government to
spread propaganda without being objectively
challenged or being made to consider
opposing arguments. The draft law does

not make clear what the role of the state
broadcaster is, or how it will be accountable
to the public. In a democratic society,

there is no role for a state broadcaster. It
should therefore be replaced with a public
service broadcaster that is independent of
government influence but still meets the
public’s information needs. The bill also
creates categories of other broadcasters,
such as “broadcast distribution services”
but does not provide detail on how they are
regulated in relation to their establishment
and operation. These issues need to be
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clarified.

There must be more clarity in the rules
governing the broadcasting spectrum:
Although the broadcasting spectrum is
identified as a public resource, nothing in
the bill requires it to be managed in the
public interest, or with the full participation
on all stakeholders through an open process.
These are important requirements to ensure
that the spectrum delivers on what the public
needs. It is positive that the broadcasting law
sets out quotas for local content. However, it
is not clear how these figures were reached
and whether they are realistic. While

quotas can be positive, it is essential that
broadcasters are consulted to ensure that the
quotas can be reached.

There must be more transparency in the
rules governing licensing: The licensing
procedure is also not open and transparent,
which means there is the potential for abuse
that would go unnoticed. The licensing body
(currently the Authority) is not required to
hear the views of applicants, the views of
the public, or give clear reasons in writing
for any refusal to issue a license. There
must also be the possibility of an appeals
mechanism. These requirements should also
be intergrated into the Bill.

There must be specific rules on elections:
Broadcasters play an important role during
elections. It is common for broadcasters to



allow candidates and parties access to the
airwaves to communicate to the public their
views, and for broadcasters to carry content
informing the public how to vote and to point
them towards information resources.

At the same time, rules must be in place

to ensure that broadcasters do not unfairly
influence the outcome of an election. There
should be rules ensuring equal access

of candidates and political parties to the
airwaves, and also rules that ensure news
coverage is fair and does not give some
candidates much more exposure than others.
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Public Service Media

It is problematic that Myanmar retains a state
owned media.

International human rights law requires

the state to ensure the plurality and
independence of the media. Providing

public service media is an important part of
delivering diverse and pluralistic content,
particularly in areas that do not necessarily
attract advertising and revenue, such as news
and current affairs programming.

In order to meet this purpose, public service
media must be created and managed in a
way that is:

¢ Independent from the government and
political interests and is accountable to the

public;
¢ Has a clearly defined public service remit;

* Has a stable system of adequate funding
that is insulated from arbitrary interference.

It is positive that Myanmar is in the process
of replacing the state controlled media with
public service media, along with a new
regulatory framework to govern public service
media.

The proposed bill will replace state print

and broadcast media with public service
print and broadcasting services. The bill
creates two bodies to deal with the two types
of media: the Public Service Newspaper
Enterprise (PSNE) and the Public Service
Broadcasting Enterprise (PSBE). Both bodies
have governing boards, and the boards are
overseen by a Public Service Media Council.
The Council is given the responsibility of
making rules, ensuring compliance with the
rules, and for the accountability of the public
service media entities.

There are numerous positive aspects of the
reforms that should be welcomed:

e The end of state ownership of the media,
and the commitment to enhance media

pluralism and diversity through the PSBE;

¢ Recognition that the PSBE must be
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independent of government and commercial
interests;

¢ A mixes system of funding drawing on the
State and private sector;

e Detailed rules to hold the PSBE
accountable to the Parliament and to the
public.

However, there are also serious flaws in the
proposed model.

e Public service print media: State involved
in the print media is retained through the
creation of the PSNE. However, there is

no justification for state intervention in
this area. An enabling environment for all
media would be better served by removing
obstacles in Myanmar making it difficult
for newspapers to operate, for example by
removing licensing requirements. It would
therefore be better to not create the PSNE,
but instead allow for the free operation of
private media.

o Safeguarding the PSBE from undue
influence by the government and private
interests will be essential to achieving real
change in the quality and independence of
the broadcasting media. While it is positive
that the bill claims to establish that the
PSBE is independent, there are no sufficient
safeguards to ensure that this will be the
reality.

42

¢ The mandate of the PSBE: The PSBE

is required in the bill to provide quality
programming that reflects the public’s needs
and their views. While this is positive, the
mandate of the PSBE would be enhanced

if it made clear that it should act and an
impartial and independent information
service, with the responsibility of being a
forum for democratic debate, promoting
social cohesion and integration. The bill
does not provide adequate or specific
guidance on how editorial independence is
guaranteed. Editorial independence should
be set out in law, including in relation to
programming schedules, the conception

of and production of programmes, and the
editing and presenting of news programming.
Other important rights for journalists are
also overlooked, including their right to
protect the identity of their sources, and for
protection from violence. The PSBE should
also clearly set out an internal complaints
system to protect whistleblowers within the
PSBE. There should be a body created to
deal with complaints regarding interferences
with editorial independence, and the powers
to impose sanctions.

e Pluralism and ethnic diversity: It is
important that all different groups in
Myanmar have access to the public service
broadcaster to voice their opinions and
ideas and values, allowing all people to
hear a diversity of view points. There should
also be diversity in programmes offered



in different languages that people speak

in Myanmar, to ensure that all people can
benefit from relevant programming. The Bill
could enhance pluralism and ethnic diversity
by guaranteeing a fair amount of air time to
minority programming on the basis of non-
discrimination.

¢ Regional programming: The bill would
create a very centralised PSBE that would not
necessarily reflect the size and diversity of
the country. Regional hubs could benefit the
PSBE and ensure that it a range of content is
available relevant to people in all parts of the
country.

e Public accountability: The bill would be
enhanced if it made greater provision for
the public to participate in the advisory
structures to influence the programming
policy and decisions of the PSBE.

¢ Non-commercial media: The bill should
not regulate non-commercial media, e.g.
non-profit and civil society media. While
non-commercial private media should be
encouraged to ensure diverse information
to all groups, this type of regulation raises
unique issues and should be dealt with in a
separate law.
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Laws governing the Internet

The Internet is quickly becoming the largest
source of information and spaces for debate
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and therefore it is increasingly where most
people exercise their right to freedom of
expression.

Regulation online can pose several different
problems for the freedom of expression rights
of internet users:

» People may be required to register their
real names or require a license in order

to gain access to the Internet. Real name
registration, or requiring user registration, is
not necessary in a democratic society.

¢ Specific laws are sometimes designed to
restrict the information you can share online.
Sometimes the penalties are heavier than for
the same kind of offences that apply offline.
There is no need for specific regulations

for the content of online expression. This is
because ordinary laws and regulations that
govern what people can do offline also apply
to what people can do online. At the same
time, the right to freedom of expression also
applies online just as it does offline.

¢ Other laws sometimes require Internet
Service Providers to actively monitor the
content that their customers create, and
sometimes even hold them responsible for
the content their customers create. This
violates international standards. Users should
only be responsible for the content they
create themselves.



Regulation of the internet in Myanmar
raises several concerns. From a freedom

of expression perspective, criminal laws
restricting content raise the most immediate
problems.

The Electronic Transactions Law (2004)

(the ETL) creates a range of offences for
online content that are much broader than
seen in the criminal code, and which do not
provide safeguards for the right to freedom of
expression.

Under Article 33 of the ETL, it is a criminal
offence to do any act or to receive, send or
distribute any information detrimental to a
wide range of loosely defined interests. The
listed interests are: the security of the state,
the prevalence of law and order or community
peace and tranquillity, national solidarity, the
national economy or national culture. These
offences carry imprisonment of between 7
and 15 years, as well as a fine.

It is unclear what expression would fall within
the Article 33 offences. The list of interests
do not reflect legitimate aims for restricting
expression under Article 19(3) of the ICCPR.
Such broad and vague restrictions on conduct
online cannot be said to be necessary in a
democratic society.

The offences listed in Article 33 of the ETL
are replicated in the Computer Science
Development Law (CSDL), as Section 10.

Any reform directed at the ETL must also
address these offences in the CSDL.
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Endnotes

1 Human Rights Committee (HR Committee), General Comment
No. 34 on Article 19: freedoms of opinion and expression,
CCPR/C/GC/34, 21 September 2011, para 2.

2 Article 19, UDHR: “Everyone has the right to freedom of
opinion and expression; this right includes the right to hold
opinions without interference and to seek, receive, and impart
information and ideas through any media and regardless of
frontiers.”

3 Article 19, ICCPR: “1. Everyone shall have the right to
freedom of opinion; 2. Everyone shall have the right to freedom
of expression; this right shall include freedom to seek, receive
and impart information and ideas of all kinds, regardless of
frontiers, either orally, in writing or in print, in the form of art
or through any other media of his choice. 3. The exercise of
the rights provided for in paragraph 2 of this article carries
with it special duties and responsibilities. It may therefore be
subject to certain restrictions, but these shall only be such as
are prescribed by law and are necessary: (a) For respect of the
rights or reputations of others; (b) For the protection of national
security or of public order, or of public health or morals.”

4 Article 23, ASEAN Declaration: “Every person has the right
to freedom of opinion and expression, including freedom to hold
opinions without interference and to seek, receive and impart
information, whether orally, in writing or through any other
medium of that person’s choice.”

5 Filartiga v. Pena-Irala, 630 F. 2d 876 (1980) (US Circuit
Court of Appeals, 2nd circuit)

6 HRC Resolution 20/8, A/HRC/Res/20/8, 16 July 2012; HR
Committee, General Comment No. 34, para. 12.

7 HR Committee, General Comment No. 34, op. cit., para. 43.

8 ICCPR, Article 2(1). HR Committee, General Comment No.
15 on the position of aliens under the covenant, 11 April 1986.

9 Progress report of the Special Rapporteur on the situation
of human rights in Myanmar, 10 March 2010, A/HRC/13/48,
para. 59.

10 The 1945 Constitution of the Republic of Indonesia (as
amended) Article 28E; and the Constitution of Thailand (2007),

at Article 45.

11 Article 21 of the Constitution of Japan (1946): “No
censorship shall be maintained”; Article 45 of the Constitution
of Thailand (2007) states that “the closure of a newspaper
enterprise or other mass media ... shall not be made” and “the
censorship by a competent official of news and articles before
their publication in a newspaper or other mass media shall not
be made” subject to the provisions on derogations in times of
emergency.

12 The Constitution of the Republic of Korea, Article 21(2):
“licensing or censorship of speech and the press ... shall not be
permitted”. By way of comparison, see: Compulsory Membership
in an Association Prescribed by Law for the Practice of
Journalism (Arts 13 and 29 American Convention on Human
Rights), Advisory Opinion OC-5/85, November 13, 1985,
Inter-American Court of Human Rights, (Ser. A) No. 5 (1985);
and the Joint Declaration of the UN Special Rapporteur on
Freedom of Opinion and Expression, the OSCE Representative
on Freedom of the Media, the OAS Special Rapporteur on
Freedom of Expression 18 December 2003; available at http:/
www.article19.org/data/files/pdfs/igo-documents/three-mandates-
dec-2003.pdf. It should be noted that purely technical
registration systems, pursuant to which print media outlets are
required to provide certain information to the authorities, may be
legitimate but only if they allow no discretion to the authorities
to refuse registration.

13, HR Committee, Concluding observations on Republic of
Moldova, CCPR/CO/75/MDA.

14 Section 41(3) of the Constitution of East Timor: “The
monopoly on the mass media shall be prohibited” and section
41(4) states that “the state shall guarantee the freedom and
independence of the public mass media from political and
economic powers.” See also, the Constitution of Morocco, at
Article 28 and Article 165

15 ICCPR, Article 22.

16 Many countries recognise the right to information as a
distinct right from the right to freedom of expression. For
example, see: the Constitution of Thailand (1997), at Article 56
and the Constitution of Kenya (2010), at Article 35. A number
of Constitutions recognise the right as applying to all people,

49


http://www.article19.org/data/files/pdfs/igo-documents/three-mandates-dec-2003.pdf
http://www.article19.org/data/files/pdfs/igo-documents/three-mandates-dec-2003.pdf
http://www.article19.org/data/files/pdfs/igo-documents/three-mandates-dec-2003.pdf

including the Constitution of South Africa (1996), at Article
32; Norway (Article 100 of the 1814 Constitution as amended
in 2004), Bulgaria (Article 41 of the 1991 Constitution as
amended) and Colombia (Article 74 of the 1991 Constitution).

17 For example, the Constitution of Kenya (2010) creates this
obligation in Article 35(3).

18 For further guidance, see: Joint Declaration (2006) of UN
Special Rapporteur on Freedom of Opinion and Expression,
the OSCE Representative on Freedom of the Media, the OAS
Special Rapporteur on Freedom of Expression and the ACHPR
Special Rapporteur on Freedom of Expression; available online

at: http://www.osce.org/fom/99558?download=true

19 For example, see: the Constitution of South Africa (1996),
Article 32; the Constitution of Kenya (2010), Article 35(1)(b).

20 For further guidance, see: Joint Declaration (2006) of UN
Special Rapporteur on Freedom of Opinion and Expression,
the OSCE Representative on Freedom of the Media, the OAS
Special Rapporteur on Freedom of Expression and the ACHPR
Special Rapporteur on Freedom of Expression; available online
at: http:/www.osce.org/fom/99558?download=true

21 Nowak, UN Covenant on Civil and Political Rights, CCPR
Commentary, 2nd revised edition, at Article 21, para. 11. See
also European Court of Human Rights (ECtHR), Plattform “Arzte
fir das Leben”, Application No. 10126/82 (1988), para. 34.

22 Section 42(1) of the Constitution of East Timor states that
“everyone is guaranteed the freedom to assemble peacefully
and unarmed, without a need for prior authorisation.”

23 See: 2012 annual report of the Special Rapporteur on the
rights to freedom of peaceful assembly and of association, A/
HRC/20/27, 21 May 2012, at para. 29.

24 HR Committee, Concluding observations on Italy (CCPR/C/
ITA/CO/5) and the Former Yugoslav Republic of Macedonia
(CCPR/C/MKD/CO0/2); Joint Declaration of special mandates, 10
December 2002; Resolution on repealing criminal defamation
laws in Africa, ACHPR/Res 169 2010

25 Ghana, Togo, Mexico, the United Kingdom, Ireland, and
Georgia have decriminalised defamation. The Central African
Republic has removed imprisonment for criminal libel, and Italy
is considering similar reforms.
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26 The Johannesburg Principles on National Security, Freedom
of Expression and Access to Information, ARTICLE 19, London,
November 1996, Principle 2 and 6.

27 ARTICLE 19 argues that they should consider: a) The
context of the expression, including the political environment
and existence of conflicts; b) The identity of the speaker, in
particular their status and influence over the audience; c) The
intent of the speaker to advocate hatred and to cause others

to engage in discrimination, hostility or violence against a
protected individual or group; d) The content of the expression,
in particular what the audience understood as the meaning of
that expression; e) The extent or magnitude of the expression, in
particular its public nature, magnitude and size of the audience;
and f) The likelihood and imminence of discrimination,

hostility or violence actually occurring as a consequence of the
expression.
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ARTICLE 19

ARTICLE 19 envisages a world where people are free to speak their opinions, to participate
in decision-making and to make informed choices about their lives

For this to be possible, people everywhere
must be able to exercise their rights to
freedom of expression and freedom of
information. Without these rights, democracy,
good governance and development cannot
happen.

We take our name from Article 19 of the
Universal Declaration of Human Rights:

“Everyone has the right to freedom

of opinion and expression; this right
includes freedom to hold opinions without
interference and to seek, receive, and
impart information and ideas through any
media and regardless of frontiers.”

ARTICLE 19 works so that people everywhere
can express themselves freely, access
information and enjoy freedom of the press.
We understand freedom of expression as
three things:

Freedom of expression is the right
to speak

e |t is the right to voice political, cultural,
social and economic opinions

e |t is the right to dissent

e |t makes electoral democracy meaningful
and builds public trust in administration.

Freedom of expression is freedom
of the press

e |t is the right of a free and independent
media to report without fear, interference,
persecution or discrimination

e |t is the right to provide knowledge, give
voice to the marginalised and to highlight
corruption

e |t creates an environment where people
feel safe to question government action
and to hold power accountable.

Freedom of expression is the right
to know

e |t is the right to access all media, internet,
art, academic writings, and information
held by government

e |t is the right to use when demanding
rights to health, to a clean environment, to
truth and to justice

e |t holds governments accountable for
their promises, obligations and actions,
preventing corruption which thrives on
secrecy.

Email: myanmar@article19.org
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