IN THE EUROPEAN COURT OF HUMAN RIGHTS APP NO. 43835/11

BETWEEN: -
S.AS. Applicant
-v-
France Respondent Government

THIRD PARTY INTERVENTION SUBMISSIONS BY ARTICLE 19

Introduction

1.

This third-party intervention is submitted on behalf of ARTICLE 19: Global Campaign for Free
Expression (ARTICLE 19), an independent human rights organisation that works around the world
to protect and promote the right to freedom of expression and the right to freedom of information.
It takes its name from Article 19 of the Universal Declaration on Human Rights. ARTICLE 19
monitors threats to freedom of expression in different regions of the world, as well as national and
global trends and develops long-term strategies to address them and advocates for the
implementation of the highest standards of freedom of expression, nationally and globally.

ARTICLE 19 welcomes the opportunity to intervene as a third party in this case, by the leave of
the Deputy Registrar of the Grand Chamber that was granted on 13 June 2013 pursuant to Rule
44 (3) of the Rules of Court (Ref no: CEDH-LF14.8bP3, TPA/YW/afy).

In ARTICLE 19’s view, the core issue raised by the present case is the compatibility of any
criminal ban on concealing one’s face in public with the right to freedom of expression under
Article 10 of the Convention, the right to freedom of thought, conscience and religion under
Article 9 of the Convention, as well as the prohibition of discrimination under Article 14 of the
Convention.

ARTICLE 19 believes that this case presents the Court with an important opportunity to clearly set
forth the appropriate scope of laws restricting religious attire on the basis of national security,
public order, women’s rights and gender equality, and national values such as secularism. In
these submissions, ARTICLE 19 addresses relevant international standards and comparative law
material and national trends on striking the balance between these competing rights and interests.

Full-face coverings and international human rights law

Religious dress and symbols as an expressive act and as a manifestation of religious belief:

5.

The right to freedom of expression protects religious and cultural expression, and has been widely
recognised by international and regional human rights bodies as encompassing the choice of one’s
clothing or the wearing of religious symbols.! Moreover, this right protects the expression of
information or ideas that are unpopular or even offensive, thus religious dress cannot be
circumscribed merely because a majority of people dislike it or support circumscription. At the
same time, the wearing of religious dress or symbols is recognised as a manifestation of religious
belief,? and as a consequence is additionally protected by the right to freedom of religion or
belief.3 The Special Rapporteur on Freedom of Religion or Belief, Heiner Bielefeldt, has stated



that “[tlhe possibility to wear religious symbols in the public sphere, including in the school
context, thus appears to be a natural result of the freedom to manifest one’s religion or belief.”*

What is more, States are under an obligation to “promote” as well as “protect” the right to
freedom of religion or belief. Significantly, the UN Human Rights Council, in Resolution 16/18 of
March 2011, called upon States by consensus to “foster religious freedom and pluralism by
promoting the ability of members of all religious communities to manifest their religion, and to
contribute openly and on an equal footing to society.”

Any restriction on the wearing of religious dress or symbols therefore infringes on both individuals’
rights to freedom of expression and the freedom of religion or belief. The UN Special Rapporteur
on Freedom of Religion or Belief has made clear that preventing individuals from identifying
themselves through the display of religious symbols restricts the positive exercise of their freedom
of religion or belief.® The Human Rights Committee (HR Committee) has further indicated that
rules on clothing potentially violate a range human rights guarantees, including the right to
freedom of expression.®

[Rlegulations [on clothing to be worn by women in public] may involve a violation of a number of
rights guaranteed by the Covenant, such as: article 26, on non-discrimination; article 7, if corporal
punishment is imposed in order to enforce such a regulation; article 9, when failure to comply with
the regulation is punished by arrest; article 12, if liberty of movement is subject to such a
constraint; article 17, which guarantees all persons the right to privacy without arbitrary or unlawful
interference; articles 18 and 19, when women are subjected to clothing requirements that are not in
keeping with their religion or their right of self-expression; and, lastly, article 27, when the clothing
requirements conflict with the culture to which the woman can lay a claim.

In Hudoyberganova v. Uzbekistan, the HR Committee stated that “the freedom to manifest one’s
religion encompasses the right to wear clothes or attire in public which is in conformity with the
individual’s faith or religion”, and that “to prevent a person from wearing religious clothing in
public or private may constitute a violation of Article 18, paragraph 2, which prohibits any
coercion that would impair the individual’s freedom to have or adopt a religion.”’

Limiting the rights to freedom of expression and freedom of religion or belief

9.

10.

The rights to freedom of expression and freedom of religion and belief are not absolute, and
international standards require that any limitation on the right to freedom of expression and the
right to freedom of religion or belief must be: (i) provided for (or “prescribed”) by law;2 (ii) be
based on a specific legitimate aim (which differ in relation to the respective rights); and (iii), be
necessary and proportionate to that aim.

The legitimate aims specified under international human rights law allow States to prohibit
religious dress or symbols in order to accommodate competing human rights and public interests.
To this end, the UN Special Rapporteur on freedom of religion or belief has recognised the
complexity of human rights and public interest arguments that may be advanced in favour and
against the wearing of religious symbols:

Freedom of religion or belief may be invoked both in terms of the positive freedom of persons who
wish to wear or display a religious symbol and in terms of the negative freedom of persons who do
not want to be confronted with or coerced into it. Another competing human right may be the equal
right of men and women to the enjoyment of all civil and political rights, as well as the principle of
the right to be protected from discrimination of any kind, including on the basis of race, colour sex,
religion, political or other opinion, national or social origin, property, birth or other status. The right
of everyone to education may be invoked by pupils who have been expelled for wearing religious



11.

12.

13.

symbols in accordance with their religion or belief. Furthermore, the rights of parents or legal
guardians to organize life within the family in accordance with their religion or belief and bearing in
mind the moral education which they believe should inform the child’s upbringing (see article 5(1)
of the Declaration).®

In respect of the rights to freedom of religion or belief and freedom of expression, the legitimate
aims for restricting either right are exhaustive under both Article 18(3) and Article 19(3) of the
ICCPR. Under the latter, expression may be limited for the respect of the rights or reputations of
others and for the protection of “national security or of public order (ordre public), or of public
health or morals”. Article 18(3) of the ICCPR, on the other hand, is narrower, omitting national
security and the reputations of others. Thus, where an act is simultaneously an expression of
information or ideas and a manifestation of religion or belief, only the legitimate aims common to
Article 18(3) and Article 19(3) of the ICCPR may be relied upon to restrict that right.°

In addition, international standards are clear that any restriction on the right to freedom of
expression or freedom of religion or belief must be necessary and proportionate.!! The HR
Committee have specified that “restrictive measures ... must be appropriate to achieve their
protective function; they must be the least intrusive instrument among those which might achieve
their protective function ... it must demonstrate in a specific and individualised fashion the
precise nature of the threat, and the necessity and proportionality of the specific action taken, in
particular by establishing a direct and immediate connection between the expression and the
threat.”!? Restrictions on religious dress cannot therefore be justified on the basis of speculation
or assumption regarding the causal connection between the restriction and the public interest
served, but must face a robust analysis under Article 18(3) and Article 19(3) of the ICCPR.

The UN Special Rapporteur on freedom of religion or belief established in her 2006 report an
authoritative set of guidelines for considering the necessity and proportionality of restrictions on
wearing religious dress or symbols. The Special Rapporteur advances “aggravating indicators”
showing State action typically incompatible with international human rights law and “neutral
indicators” showing that international standards are not contravened:

Aggravating indicators:

- The limitation amounts to the nullification of the individual’s freedom to manifest his or her
religion or belief;

- The restriction is intended to or leads to either overt discrimination or camouflaged
differentiation depending on the religion or belief involved;

- Limitations on the freedom to manifest a religion or belief for the purpose of protecting morals
are based on principles deriving exclusively from a single tradition;

- Exceptions to the prohibition of wearing religious symbols are, either expressly or tacitly,
tailored to the predominant or incumbent religion or belief;

- In practice, State agencies apply an imposed restriction in a discriminatory manner or with a
discriminatory purpose, e.g. by arbitrarily targeting certain communities, such as women;

- No due account is taken of specific features of religions or beliefs, e.g. a religion which
prescribes wearing religious dress seems to be more deeply affected by a wholesale ban than a
different religion or belief which places no particular emphasis on this issue;

- Use of coercive methods and sanctions applied to individuals who do not wish to wear a
religious dress or a specific symbol seen as sanctioned by religion. This would include legal
provisions or State policies allowing individuals, including parents, to use undue pressure,
threats or violence to abide by such rules;

Neutral indicators:
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17.

- The language of the restriction or prohibition clause is worded in a neutral and all-embracing
way;

- The application of the ban does not reveal inconsistencies or biases vis-a-vis certain religious
or other minorities or vulnerable groups;

- As photographs on ID cards require by definition that the wearer might properly be identified,
proportionate restrictions on permitted headgear for ID photographs appear to be legitimate, if
reasonable accommodation of the individuals religious manifestation are foreseen by the State;

- The interference is crucial to protect the rights of women, religious minorities or vulnerable
groups;

- Accommodating different situations according to the perceived vulnerability of the persons
involved might in certain situations also be considered legitimate, e.g. in order to protect
underage schoolchildren and the liberty of parents or legal guardians to ensure the religious
and moral education of their children in conformity with their own convictions.!3

The Special Rapporteur goes on to recommend that the following questions be answered by the
administration or judiciary when assessing the commensurability of restrictions on the wearing of
religious symbols:

- Was the interference, which must be cable of protecting the legitimate interest that has been
at risk appropriate?

- Is the chosen measure the least restrictive of the right or freedom concerned?

- Was the measure proportionate i.e. balancing of the competing interest?

- Would the chosen measure be likely to promote religious intolerance?

- Does the outcome of the measure avoid stigmatizing any particular religious community?!4

The current mandate on freedom of religion or belief reiterated these principles in 2010.1°
Extending this debate to the necessity and proportionality of restrictions on religious dress or
symbols, including the full-face veil, in the educational context, Bielefeldt added a number of
considerations. While noting the controversy in this area,'® he says there are “good reasons to start
with a general presumption of the students’ right to wear religious symbols in the school”
including head coverings, although he does not specify full-face veils.!” The criteria for possible
limitations on the right to manifest one’s religion or belief must, he says, be applied with
“diligence, precision and precaution”, with a “case-by-case” analysis of the “dynamics of majority
and minority religious groupings in society at large and within particular contexts”. Considerations
against the wearing of religious symbols in school include “to protect minority students from
pressure exercised by schoolmates or their community”, or to mitigate against teachers who may
have an “undue impact” on students, depending on the general behaviour of the teacher, the age
of students and other factors. There is a particular need, he says, to distinguish teachers by their
role and status from students when it comes to restrictions on dress.

A number of international treaty bodies have adopted views and made observations that support
arguments that even targeted bans on religious dress or symbols in educational settings may be
considered unnecessary and disproportionate.

In two complaints regarding restrictions on religious dress and symbols, the HR Committee have
found violations of the right to freedom of religion or belief under Article 18 (2) of the ICCPR
without assessing necessity or proportionality. In Hudoyberganova v. Uzbekistan, the HR
Committee found that the expulsion of the author from a public educational institution for wearing
a headscarf violated Article 18(2) of the ICCPR because Uzbekistan failed to provide any relevant
justification for the restriction under Article 18(3) of the ICCPR.!® Conversely, in Bhinder v.
Canada, the Human Rights Committee held that the requirement for Sikhs to wear safety headgear
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during work was justified under Article 18(3) of the ICCPR, but without further specifying which
of the grounds for limitation was most pertinent.®

The HR Committee addressed the question of necessity in Singh v. France, finding a violation of
Article 18(2) of the ICCPR because the respondent State had failed to provide adequate reasoning
for why restrictions on head coverings in identity document photographs were necessary to protect
public order, as the complainants face was still visible.?® In assessing proportionality, the HR
Committee also considered that coercion to remove religious dress in identity documents is not a
singular infringement, but one that is repeated each time the identity document has to be
produced.

In its concluding observations on the second periodic report of France, the Committee on the
Rights of the Child, raising concerns at an alleged rise in discrimination, including based on
religion, observed that legislation (Law No. 2004-228 of 15 March 2004) banning “signs or dress
through which pupils ostensibly indicate which religion they profess in public, primary and
secondary schools” may be “counterproductive by neglecting the principle of the best interests of
the child and the right of the child to access to education, and not achieve the expected
results”.?! They recommended that France continue to closely monitor the situation of girls being
expelled from school as a result of this legislation, and to consider alternative means, such as
mediation, for ensuring the secular character of schools.?? The concluding observations on the
third and forth consolidated report of France welcomes that mediators have since been
established in the national public education system, but endorsed the conclusions of the
Committee on the Elimination of Discrimination Against Women that the ban should not lead to a
denial of the right to education for any girl and their inclusion into all facets of the State party’s
society,?® as well as those adopted by the Human Rights Committee that respect for a public
culture of laicité (secularism) would not seem to require forbidding wearing such common
religious symbols.?*

Similar conclusions have been reached by the Committee on the Rights of the Child regarding
prohibitions on the hijab in educational settings in Tunisia,?® and in Azerbaijan, where the
Committee encouraged the State party to give “due consideration to context-adapted and flexible
alternatives to its school uniform policy, which prohibits the wearing of headscarves.”?®

In addition, arguments are often advanced that the full-face veil, in particular the burga, may have
an adverse impact on women’s physical and mental health.?” However, the evidence bases for
these claims have been criticised for being anecdotal and limited to specific contexts, and do not
necessarily support calls to ban the veil in all public contexts, particularly where worn
voluntarily.?®

Prohibition on Discrimination

22.

The prohibition on sex based discrimination under international human rights law?® is often
invoked in favour of prohibitions on the full-face veil, whereas at the same time, these prohibitions
may in themselves lead to multiple and intersectional discrimination against Muslim women on
the basis of their sex, religion, and often also because they constitute part of an ethnic or racial
minority. This has been noted by the Special Rapporteur on freedom of religion or belief:

On the one hand, women belonging to communities that are discriminated against also often suffer
from gender-based discrimination — for example, if a woman is discriminated against in the labour
market because she has decided to wear a religious symbol. On the other hand, religious traditions or
interpretations of religious doctrine sometimes appear to justify, or even call for, discrimination
against women ... Women'’s rights, and in particular the principle of equality between men and
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women and the individual’s freedom to wear or not wear religious symbols, should be duly taken into
account.®

In this context it is important to distinguish situations where women are coerced or compelled to
wear the full-face veil from those where it is an exercise of choice, and therefore a manifestation
of religious belief and an exercise of the right to freedom of expression. Coercion in respect of
religious belief, practice or manifestation is prohibited by Article 18 of the ICCPR and cannot be
imposed for discriminatory purposes or applied in a discriminatory manner.3! Indeed, States are
under an obligation to modify or eliminate discriminatory practices against women, including
those justified by traditional, cultural or religious values.3?

In assessing the necessity of prohibitions on the veil to combat discrimination on the grounds of
sex, it is important to consider that such measures may be counterproductive. They may lead to
confinement of women in the home, exclusion and marginalisation of women from public life, and
legitimise discrimination, physical violence and verbal attacks against Muslim women.33

As the EU guidelines on the promotion and protection of freedom of religion or belief (the EU
guidelines) state, “[v]iolations of freedom of religion or belief may exacerbate intolerance and
often constitute early indicators of potential violence and conflicts.” 3* For these reasons, a
number of international bodies have called upon States to promote religious tolerance through
positive measures.3® The Parliamentary Assembly of the Council of Europe has called upon the
Committee of Ministers to not institute general bans on the full-face veil:3°

[Clall on member states not to establish a general ban of the full veiling or other religious or special
clothing, but to protect women from all physical and psychological duress as well as their free choice
to wear religious or special clothing and to ensure equal opportunities for Muslim women to
participate in public life and pursue education and professional activities; legal restrictions on this
freedom may be justified where necessary in a democratic society, in particular for security purposes
or where public or professional functions of individuals require their religious neutrality or that their
face can be seen.

The International Mechanisms for Promoting Freedom of Expression, representing the UN, OSCE,
the Organisation of American States and African Commission on Human and Peoples’ Rights,
stressed in a 2008 Joint Declaration “on defamation of religions, and anti-terrorism and anti-
extremism legislation” that “the primary means to address underlying social problems of prejudice
is through open dialogue that exposes the harm prejudice causes and that combats negative
stereotypes.”?®’ They further recommended that “[rlestrictions on freedom of expression to prevent
intolerance should be limited in scope to advocacy of national, racial or religious hatred that
constitutes incitement to discrimination, hostility or violence.” The UN Special Rapporteur on
freedom of religion has further noted that the manner in which debates on prohibiting religious
garments take place can also have an exclusionary effect and undermine interreligious dialogue.3®

National trends

27.

28.

A variety of national laws that restrict the wearing of religious clothing or symbols in the public
sphere have been adopted or proposed in recent years. A number apply to restrict all full or partial
face coverings, whereas others specifically target Islamic headscarves, although most are time or
location specific.

However, against this trend a number of countries have resisted populist calls for prohibitions on
the full-face veil, or reversed or substantially limited existing prohibitions on religious dress.
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The Supreme Court of Spain, in February 2013, overturned a city authority ban in Catalonia that
prohibited wearing face-coverings on the basis that it limits religious freedom and that the city
authority lacked the authority to order such a prohibition.3® A number of cities, including
Barcelona, ban the veil in certain public places.

In France, in March 2013, the Court of Cassation held that a woman sacked from a privately run
nursery for wearing an Islamic headscarf had been unlawfully dismissed.*®

In Sweden, in November 2010, the equality ombudsman ruled that a general prohibition to wear
the nigab in schools was indirect discrimination on the grounds of ethnic origin or religion, as
there was no objective justification in the circumstances and less intrusive measures could solve
the pedagogical issue at stake.*! The Swedish National Board of Education has since ruled against
a general ban on the nigab in schools, and has given specific guidance on the limited
circumstances for restricting the garment.*?

In Canada, in December 2012, the Supreme Court issued a ruling limiting the circumstances
under which women may be compelled to remove the nigab when testifying in court.*® They held
that directions to remove the veil should only be given if: (i) the infringement of the witness’s
sincerely held religious belief is necessary to prevent a serious risk to the accused’s right to a fair
trial, where reasonably available alternative measures will not prevent that risk;** and (ii) the
salutary effects of requiring the witness to remove the nigab* outweigh the deleterious effects of
doing s0.%® Notably, the Supreme Court stated that always requiring a woman to remove the nigab
when testifying would be “extreme”, “untenable”, and at odds with the fundamental premise that
rights should only be limited to the extent that they can be shown to be justified. The decision
brings into question the existing prohibition on face coverings in citizenship oath ceremonies,*
and the validity of prohibitions proposed in Quebec requiring people to show their faces when
delivering and receiving government services.*®

The approach taken in the United States is worth noting. Freeman v. Florida*® concerned a
challenge to the requirement that the full face be visible in photographic identity cards, thus
requiring women to remove the veil. In finding no violation of Freeman’s rights, the 5" Circuit
found she had failed to first demonstrate that being required to remove her veil in a photograph
posed a “substantial burden” to a sincerely held religious belief.%° Only once that burden is
satisfied would it shift to the State to demonstrate the “heavy dual burden” that the regulation
furthers a compelling governmental interest and is the least restrictive means of furthering that
interest.

In September 2012 lawmakers in Switzerland narrowly rejected a proposal to ban face-covering
veils in public places by 93 votes to 87,%! with proponents of the ban claiming it was necessary
for “public safety”. While there has been popular support and agitation for bans on the full-face
veil in Denmark, Norway,>3 and the Netherlands,® none have been instituted. While in the
United Kingdom schools are permitted to set their own school uniforms,® prominent politicians
have flatly rejected calls for broader restrictions on the veil as against national values of tolerance
and mutual respect.%®

Despite the ban on full-face veils being found constitutional in Belgium, Ghent city council voted
in May 2013 to lift a prohibition on civil servants wearing headscarves at public counters,
following a petition signed by 10,000 people.?’

In Turkey, following a statement issued by the government in September 2010, almost all
universities across the country began to permit the wearing of Islamic headscarves.®® However, in



November 2012 the Constitutional Court overruled 2008 Constitutional amendments that eased
restrictions on religious garments being worn in public.5?

37. At the same time, prohibitions on the veil have been upheld in a number of jurisdictions. The
Supreme Court for the Russian Federation will in July 2013 consider a challenge to a regional law
in Stavropol prohibiting the hijab, after the lower Stavropol Territorial Court rejected a challenge in
March. Regional bans on religious dress have led many families to send their children to school in
other parts of the country, and exacerbating religious tensions.®°

38. In Belgium, in December 2012, the Constitutional Court rejected a claim to annul Article 565 of
the Criminal Code, which was amended in April 2011 to prohibit the wearing of full or partial
facial coverings in public, with fines and imprisonment available as punishment. The applicant
alleged a violation of her rights to freedom of religion, the right to freedom of expression, or the
right to private life. While accepting the right to freedom of religion was engaged, the Court found
the prohibition was necessary and proportionate to the aims of protecting public security, equality
between men and women, and a “certain conception of ‘living together’ in society.”®!

39.In France, 354 women were fined by the police for wearing the full-face veil within the first year
of the garment being banned in all public places in April 2011.%2 The full-face veil has been
banned in schools since 2004. In addition, state employees in France are not permitted to wear
prominent religious symbols in public schools or other government offices.

40. In Australia, New South Wales introduced on 23 December 2011 prohibitions on the wearing of
face coverings while having their signatures officially witnessed.®® Under the provisions, fines may
be imposed against lawyers and judges who ignore the requirement.

41.In Azerbaijan the Law on Education, while prohibiting Islamic headscarves, is used to justify a de
facto ban in schools.®* Administrative laws penalising the wearing of Islamic headscarves were
reportedly enforced for the first time in Uzbekistan in October 2011,% whereas in Kazakhstan a
number of educational institutions have introduced restrictions.®

Conclusion

42. ARTICLE 19 respectfully submits that international standards on the right to freedom of
expression and the right to freedom of opinion and belief and the right to equal treatment and
non-discrimination do not support general prohibitions on facial coverings. However,
restrictions on facial coverings may be justified in certain narrowly defined circumstances
where provided for (or prescribed) by law, and where they are necessary and proportionate to
achieve one of the legitimate aims common to both Article 19 of the ICCPR and Article 18 of
the ICCPR, and where they comply with the principle of equal treatment and non-

discrimination.
Andrew Smith
Legal Officer
ARTICLE 19
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