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Executive summary

In this analysis, ARTICLE 19 examines the Italian Draft Regulation on Copyright
Protection on Electronic Communication Networks (Draft Regulation), which was
published by the Italian Communication Authority (AGCOM) on 25 July 2013. It seeks
to contribute to the public consultation, which was opened to evaluate the proposed
provisions of the Draft. Our analysis is based on international freedom of expression
standards and the best practices in this area.

In our view, the Draft Regulation contains some positive elements in terms of freedom
of expression, particularly the exclusion of Internet users who download content on
peer-to-peer networks from the scope of the Draft. It also puts emphasis on the
promotion of legal content and education of consumers.

At the same time, the Draft Regulation falls short of international standards on freedom
of expression in key respects. We are especially concerned that the Draft Regulation
provides for the blocking of entire websites, domain names or IP addresses. These
measures are both ineffective and deeply inimical to free expression due to the high
risks of over-blocking. We are also concerned that blocking powers would be entrusted
to a regulator rather than the courts.

ARTICLE 19 urges AGCOM to consider the recommendations outlined in this analysis
in the final draft of the Regulation and make sure that the copyright regime in Italy
fully compliance with international human rights standards.

Key recommendations

1. Blocking orders of entire websites, domain names and |IP addresses should be
left out of the Draft Regulation;

2. In the event that blocking orders are not removed from the Draft, AGCOM
should not be empowered to issue blocking or content removal orders. Instead,
these powers should be entrusted to the courts or other independent
adjudicatory body;

3. AGCOM should not be empowered to order the disclosure of private information
about subscribers. Instead, these powers should be entrusted to the courts or
other independent adjudicatory body;

4. Consideration should be given to adopting rules, such as ‘notice-and-notice’,
which do no more than require intermediaries to pass on complaints about
copyright infringement to the alleged infringing party instead of requiring them
to take down the material at issue upon notice;

5. The deadline for submitting a counter-notice under the Draft Regulation should
be extended to at least 14 days;
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6. Time limits of between 1-3 days to comply with removal or blocking orders are
too short and should be extended in order to allow for parties to appeal such
orders;

7. The Regulation should expressly mention the possibility of judicial review of
blocking orders;

8. The level of fines that can be imposed against website hosts and ISPs for failing
to comply with blocking or removal orders should be reduced;

9. A full list of blocked sites should be made public and regularly updated;

10.The Regulation should explicitly provide penalties for abusive claims of online
copyright infringement and abusive threats of litigation.
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About the ARTICLE 19 Law Programme

The ARTICLE 19 Law Programme advocates for the development of progressive
standards on freedom of expression and access to information at the international
level, and their implementation in domestic legal systems. The Law Programme has
produced a number of standard-setting publications which outline international and
comparative law and best practice in areas such as defamation law, access to
information and broadcast regulation.

On the basis of these publications and ARTICLE 19’s overall legal expertise, the Law
Programme publishes a number of legal analyses each year, comments on legislative
proposals as well as existing laws that affect the right to freedom of expression. This
analytical work, carried out since 1998 as a means of supporting positive law reform
efforts worldwide, frequently leads to substantial improvements in proposed or existing
domestic  legislation. All of our analyses are available online at
http://www.article19.org/resources.php/legal/.

If you would like to discuss this analysis further, please contact Gabrielle Guillemin,
Legal Officer at gabrielle@articlel19.org.

Additionally, if you have a matter you would like to bring to the attention of the
ARTICLE 19 Law Programme, you can contact us by e-mail at legal@article19.org or
call us at +44 20 7324 2500.
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Introduction

On 25 July 2013, the Italian Communication Authority (AGCOM) adopted the Draft
Regulation on Copyright Protection on Electronic Communication Networks (Draft
Regulation).! The Draft Regulation is the latest in a series of attempts by AGCOM to
establish procedures to deal with online copyright enforcement in Italy. Previous
proposals, published in 2010, were withdrawn following public consultations, which
highlighted AGCOM'’s lack of competence to legislate in the area of copyright generally
and online copyright enforcement in particular.

Notwithstanding continuing questions about AGCOM’s competence in this area, the
Draft Regulation lays down administrative procedures to deal with allegations of
commercial copyright infringement online. Individual Internet users who use torrent
sites are in principle excluded from the scope of the Draft Regulation. At the same
time, the Draft Regulation seeks to promote legal content offers as well as consumer
information and education in the area of copyright.

In this analysis, ARTICLE 19 examines the compatibility of the Draft Regulation with
international standards on freedom of expression and best practices in the area of
freedom of expression and copyright online. While we generally welcome AGCOM'’s
decision to focus its enforcement efforts on commercial ‘piracy’ rather than crackdown
on individual Internet users, we believe that the proposed copyright enforcement
scheme nonetheless falls below international standards on freedom of expression. Our
key concerns, which we explain in detail in the legal analysis, relate to AGCOM’s
powers to order the blocking of entire websites or IP addresses.

The analysis itself focuses on two key aspects of the Draft. First, we offer some general
comments in relation to the scope and general purpose of the Draft Regulation.
Secondly, we examine the proposed administrative copyright enforcement procedures
and make recommendations to address the issues identified.

ARTICLE 19 hopes that ACGOM will incorporate these recommendations in the final
version of the Regulation. We also stand ready to provide further comments or
assistance to ACGOM in this process.

I The analysis is based on an unofficial translation and our understanding of the original version of the
Draft Regulation in Italian; available at.: http://www.agcom.it/Default.aspx?DoclD=11564. ARTICLE 19
takes no responsibility for the accuracy of the translation or for comments made on the basis of any
inaccuracies in the translation.
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International standards on freedom of
expression

The protection of freedom of expression under international law
The International Covenant on Civil and Political Rights? guarantees the right to
freedom of expression in Article 19:

1. Everyone shall have the right to freedom of opinion

2. Everyone shall have the right to freedom of expression; this right shall
include freedom to seek, receive and impart information and ideas of all
kinds, regardless of frontiers, either orally, in writing or in print, in the form
of art or through any other media of his choice.

Importantly, General Comment No. 34, adopted by the UN Human Rights Committee
(HR Committee), a treaty monitoring body for the ICCPR, in 2011, states that Article
19 ICCPR protects all forms of expression and the means of their dissemination,
including all forms of electronic and Internet-based modes of expression.® In other
words, the protection of freedom of expression applies online in the same way as it
applies offline.

The right to freedom of expression is also protected under Article 10 of the European
Convention on Human Rights (ECHR):*

1. Everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and to receive and impart information and ideas
without interference by public authority and regardless of frontiers. This
Article shall not prevent States from requiring the licensing of broadcasting,
television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions, restrictions
or penalties as are prescribed by law and are necessary in a democratic
society, in the interests of national security, territorial integrity or public
safety, for the prevention of disorder or crime, for the protection of health
or morals, for the protection of the reputation or rights of others, for
preventing the disclosure of information received in confidence, or for
maintaining the authority and impartiality of the judiciary.

The protection of intellectual property under international law
With the sole exception of Article 17 (2) of the EU Charter of Fundamental Rights,
intellectual property is protected only indirectly under international human rights law.

2 |taly ratified the ICCPR on 15 September 1978 and is therefore legally bound to respect and to ensure
the right to freedom of expression as contained in Article 19 of the ICCPR.
3 UN Human Rights Committee General Comment No.34, para. 12.

4 |taly ratified the ECHR in 1955.
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In Anheuser-Busch Inc.v Portugal®, for example, the European Court of Human Rights
(European Court) recognised that intellectual property fell within the scope of Article
1 of Protocol No. 1 to the ECHR (protection of property).

At the same time, the value of a diverse array of ideas and information has been
recognised under international law. For example, Article 15 of the International
Covenant on Economic, Social and Cultural Rights (ICESCR) guarantees the right of
everyone to take part in cultural life, to enjoy the benefits of scientific progress and
its application, and to benefit from the protection of the moral and material interests
resulting from any scientific, literary or artistic production of which he is the author.®

In addition, intellectual works are extensively protected || GcGcNGGEEE
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