Tuesday 8" June 2004

Mr Milo Djukanovic
Prime Minister of the Republic of Montenegro

Copied to:
Ms Vesna Kilibarda, Minister of Culture

Dear Mr Djukanovic,

ARTICLE 19 and the Montenegrin Helsinki Committee fully support the
ongoing process to adopt the Law on Free Access to Information in
Montenegro. We have followed the drafting process in the framework of
the Joint Initiative agreement between the government and civil society
and have commented on the different versions of the law which have
emerged from the drafting group over the past 18 months. Most recently,
we analysed the final draft published by the working group in March
2004 which we understand has been passed to the Ministry of Culture
and should be submitted by the government to Parliament in June.

At this crucial stage in the adoption of the law, we wish to highlight our
persistent concerns with the draft as it stands and explain why we believe
these must be addressed before the Law is adopted.

Our main concerns relate to the chapter on Exemptions (Articles 9 and
10). As expressed in our analyses of earlier drafts, it is imperative that
exceptions to the right of access to information are narrowly drawn and
subject to clear harm and public interest tests. The latest draft of the Law
does not meet this standard and will significantly undermine the right of
accessif it remainsin its current form.

First, the opening sentence of Article 9: “The right of access to
information shall be limited, entirely or partially, in cases prescribed by
this or any other law” [emphasis added], allows scope for abuse.
Experience in other countries shows that public officials will be naturally
inclined to withhold rather than release information and the phrasing of
this article will provide them with the possibility to refer to other lawsin
order to restrict access. Furthermore, other laws currently applicable in
Montenegro which could legitimately be invoked, if the wording of
Article 9 remains as it is, contain provisions relating to classified
information which do not meet international standards. These include,
among other laws, the Criminal Code, the Law on Generd
Administrative Procedure, the Law on Criminal Procedure and the Law
on the State Prosecutor.



Second, the use of sub-categories which are vaguely worded and
overbroad to illustrate each exception to the right of access in effect
expands the scope of the exceptions. There is areal risk that al sorts of
information which could be of great public importance will be interpreted
as falling within these sub-categories. For example, the third sub-
category referred to under paragraph 1, “defence and security of the
country with reference to the safety of citizens and facilities’, is far
too broad and could be applied to restrict access to information which
citizens should know in order to secure their own safety. Problems with
each sub-category are explained in the full analysis.

Third, the current draft does not adequately formulate a harm test for
each exception. The inclusion of partial and radically varying harm
requirements for certain but not all individual sub-categories of
exceptions fail to meet the standard of substantial harm which should
be required in order to restrict access to information.

Fourth, the public interest override in Article 9 appears to have been
limited in that it only applies to paragraph 1: “defence and security of the
country”. This is a regressive step when compared to the previous draft.
The addition of a new public interest override at Article 10 further
confuses matters. Article 10 requires disclosure only where “public
interest for the disclosure of the information clearly overrides the damage
that can be expected as a consequence’ of the disclosure. Such a
formulation places a heavy burden on the requester to show not only that
the public interest in disclosure is greater than any potential harm
resulting from disclosure but aso that the “public interest clearly
overrides the damage”. This is the wrong way round. The burden should
be on the public body to show that the potential harm to the legitimate
interest resulting from disclosure is greater than the public interest in
disclosure.

Fifth, we note that a right of appeal to the administrative courts is
provided at Article 24, but the additional right of appeal to the
Ombudsman has been removed from the current draft. We believe that
the right of appeal to an independent administrative body such as an
Ombudsman provides a more practical and effective right of appeal for
members of the public, particularly considering the length of time that
administrative court procedures take. We recommend that the
independent administrative appeal body should have the power to require
the disclosure of information and that the public body and the applicant
should have the right to appeal to the courts against the decisions of the
administrative body.

Finally, we urge you to strengthen the protection of public officials who
expose wrongdoing or corruption, provided for in Article 25. The current
phrasing of Article 25 places an undue obligation on officials to report



abuses and irregularities to the public authority and the Conflict of
Interest Committee and, at the same time, fails to protect officials who
disclose such abuses or irregularities directly to the media. The Law
should recognise that official mechanisms for dealing with problems are
not always effective, and individuals, acting in good faith, who disclose
information about wrongdoing directly to the media should be protected
from administrative or legal sanction.

In summary, we urge you to make the following amendments to the draft
Law on Free Accessto Information, before introducing it to parliament:

1. Make explicit the exhaustive nature of the list of exceptionsin Article
9 and exclude the possibility that they can be extended by other laws.

2. Redraft Article 9, along the lines of Articles 25-32 of ARTICLE 19's
Model Law, to eliminate overbroad and vague language and to
prevent abuse of its exception regime.

3. Add specific harm requirements to each of the exceptions listed in
Article 9, cast in terms of the likelihood of substantial harm to the
legitimate interests protected if the information were disclosed.

4. Reformulate the public interest override in Article 9 so that it is
applicable to all Article 9 exceptions, and replaces the current Article
10 public interest override provision.

5. Provide for an appea to an independent administrative body which
will be cheap or free and rapid, and from there to the courts.

6. Strengthen Article 25 to provide genuine protection for public
officials who disclose wrongdoing or corruption to the media.

We would be happy to discuss these recommendations in more detail and
reiterate our support for the government’s continued efforts to enact
freedom of information legislation.

Y ours sincerely,

Andrew Puddephatt Slobodan Franovic
Executive Director, ARTICLE 19 President, CHK
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