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I. INTRODUCTION 

1. These written comments are submitted by ARTICLE 19, the International Centre 

Against Censorship, pursuant to the permission granted by the President, Mr. Ryssdal, in 

accordance with Rule 37 s.2 of the Rules of Court, by letter dated 25 March 1991. As authorised 

by that letter, these comments will address "the distinction between prior restraint and 

subsequent punishment of the communication of information and ideas in both international and 

comparative national jurisprudence". 

 

2. ARTICLE 19 considers the Spycatcher cases to be amongst the most important cases on 

the right to receive and impart information to come before the Court. These cases provide the 

Court with its first opportunity squarely to address the juridical difference between prior 

restraints on publication and post-publication remedies such as criminal prosecution and civil 

damages.  Accordingly, ARTICLE 19 has surveyed relevant law from the United Nations and 

Inter-American systems, and from the jurisprudence of several countries which have devoted 

particular attention to the issue, including Germany, Sweden, Norway, Denmark,  
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Italy and the United States. Our discussion does not purport to be comprehensive but rather 

illustrative. Our hope is that these comments may assist the Court in its task of fashioning an 

appropriate balance between the interests asserted by the British Government in the Spycatcher 

cases and the right to freedom of expression as set forth in Article 10 of the European 

Convention on Human Rights. 

 

II. INTEREST OF ARTICLE 19 

3. ARTICLE 19 is an international human rights organisation. Founded in 1986, 

ARTICLE 19 takes its name and mandate from the nineteenth article of the Universal 

Declaration of Human Rights which proclaims the right to freedom of expression, including the 

right to seek, receive and impart information and ideas. ARTICLE 19 seeks to develop and 

strengthen the international standards which protect freedom of expression by, among other 

methods, convening consultations of experts on specific freedom of expression issues, filing 

petitions with the Human Rights Committee under the Optional Protocol to the International 

Covenant on Civil and Political Rights, and making submissions to other international 

adjudicative bodies.  

 

4. ARTICLE 19's Board of Directors is comprised of leading writers, journalists, lawyers 

and opinion-makers from around the world. Its publications include a 1991 World Report on the 

status of freedom of expression in 77 countries, in-depth reports on freedom of expression in 

nearly 40 countries, and a series of books on themes and mechanisms of censorship. 

 

5. ARTICLE 19 is independent of all ideologies and governments. In February of this year, 

the UN Committee on Non-Governmental Organisations recommended ARTICLE 19 for 

consultative status (roster) with the Economic and Social Council (ECOSOC). 

 

6. ARTICLE 19 has been assisted in preparing the following comments by Eric Barendt, 

Goodman Professor of Media Law and James Michael, Senior Lecturer, of the Centre for 

Communications and Information Law at University College London.   



 

 
 
 3 

III. INTERNATIONAL LAW  

 A.  International Covenant on Civil and Political Rights 

7. The drafters of the International Covenant on Civil and Political Rights (International 

Covenant) discussed the distinction between prior restraints and post-publication remedies, but 

decided not to include an express prohibition of prior restraints. While none of the delegations 

argued in favoUr of prior restraints (except to protect public order and morals and to prevent 

incitements to war and national or racial hatred) several delegations stated their understanding 

that paragraph 2 of Article 19 implicitly prohibited prior restraints.1 

A report of the drafting history notes the following discussions during the Sixth (1950) and 

Eighth (1952) Sessions of the U.N. Commission on Human Rights: 
Proposals were made that "prior censorship of the Press should be explicitly 

banned" and that "previous censorship of written and printed 
matter, the radio and news-reels should not exist" No such 
proposals were adopted, for it was thought that paragraph 2 of the 
article already guaranteed the right to seek, receive and impart 
information, regardless of frontiers, through all media of 
communication, and that the restrictions in paragraph 3 were not 
to be understood as authorizing censorship [E/CN.4/SR. 321 (8th 
Sess.), p. 4 (Australia)]. There was all the difference in the world, 
it was said, between a system of censorship and a reminder to the 
journalist of his duties and responsibilities and of the limitations 
which might be placed upon him in the exercise of the right to 
freedom of expression [E/CN.4/SR. 167 (6th Sess.), para. 57 
(Uruguay); E/CN.4/SR.320 (8th Sess.), p.12 (France); 
E/CN.4/SR.321 (8th Sess.), p. 7 (USA)]. 

 
  

Marc J. Bossuyt, Guide to the "Travaux Preparatoires" of the International Covenant on Civil 

and Political Rights (Martinus Nijhoff, 1987), p. 398.  

                                                 
    1 Article 19 reads, in full: 
 
1.  Everyone shall have the right to hold opinions without interference. 
 2.  Everyone shall have the right to freedom of expression; this right shall include 
freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers, 
either orally, in writing or in print, in the form of art, or through any other media of his choice. 
 3.  The exercise of the rights provided for in paragraph 2 of this article carries with it 
special duties and responsibilities. It may therefore be subject to certain restrictions, but these 
shall only be such as are provided by law and are necessary: 
  (a) For respect of the rights or reputations of others; 
(b) For the protection of national security or of public order (ordre public), or of public health or 

morals. 
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8. The discussion of prior restraint continued in the Third Committee of the General 

Assembly during its Sixteenth Session in 1961: 
A number of delegations urged strongly that the paragraph relating to 

permissible restrictions, particularly if expanded by the inclusion 
of additional restrictions, should contain an express provision 
barring prior censorship [A/C.3/SR.1072, para. 42 (Uruguay); 
A/C.3/SR.1074, para. 7 (Belgium), para. 11 (Nicaragua); 
AC.3/SR.1075, para. 3 (Uruguay), para. 12 (Turkey); 
A/C.3/SR.1077, para. 39 (Panama)]; subsequent criminal liability 
and exercise of the right of reply so as to correct misinformation 
were the proper means of preventing freedom of information 
from degenerating into licence, without endangering the right 
itself ... . 

 
The representative of Peru, at the 1077th meeting, stated that the amendment 

regarding prior censorship (A/C.3/L/926 and Add.1)2 had been 
withdrawn by its sponsors since the text, as elaborated by the 
Commission on Human Rights, could not in any way be 
interpreted as authorizing prior censorship [A/C.3/SR. 1077, 
para. 32 (Peru)]. At the same meeting, the representative of the 
United Kingdom and others expressed their understanding that 
the licensing of visual or auditory devices was covered by the 
concept of public order in paragraph 3 [A/C.3/SR. 1076, paras. 
18-19 (Great Britain)]. 

 

9. Clearly, the Peruvian delegate's statement that, in his opinion, paragraph 2 as finally 

adopted prohibited prior restraint did not necessarily represent the views of a majority of the 

drafters. Nonetheless, the fact that no delegation argued for the need to permit prior restraint 

(except regarding questions of public order and morals and incitement to war or to national or 

racial hatred, see Bossuyt, at p. 399) suggests overall endorsement, subject to those exceptions. 

In fact, the travaux preparatoires of Articles 19 and 20 suggest that a major reason for keeping 

Articles 19 and 20 separate was precisely to grant governments discretion to impose prior 

restraints against war propaganda and incitements to hatred (see Bossuyt, pp. 405-08), while 

withholding such discretion regarding all other forms of expression. 

                                                 
    2 The amendment, sponsored by Argentina, Chile, Colombia, Costa Rica, Ecuador, 
Guatemala, Nicaragua, Panama, Peru, Uruguay and Venezuela, proposed that the words "carries 
with it special duties and responsibilities. It may therefore be subject to certain restrictions, but 
these shall be such only as are provided by law and are ..." should be replaced with the clause, 
"shall not be subject to prior censorship but only to such subsequent liability as is provided by 
law and is . . . ." Bossuyt, at p. 399. 
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 B.  American Convention on Human Rights 

10. In 1969, three years after the UN General Assembly adopted the International Covenant 

on Civil and Political Rights, the General Assembly of the Organization of American States 

adopted the American Convention on Human Rights. Paragraphs 1 and 2 of Article 13 read: 
1. Everyone has the right to freedom of thought and expression. This right 

includes freedom to seek, receive, and impart information and 
ideas of all kinds, regardless of frontiers, either orally, in writing, 
in print, in the form of art, or through any other medium of one's 
choice. 

 
2. The exercise of the right provided for in the foregoing paragraph shall 

not be subject to prior censorship but shall be subject to 
subsequent imposition of liability, which shall be expressly 
established by law to the extent necessary to ensure: 

 
a.respect for the rights or reputations of others; or 
 
b.the protection of national security, public order, or public health or morals. 

 

11. The United States delegation was the primary opponent of that paragraph, believing that 

some prior censorship should be tolerated. It proposed a revision that would permit imposition 

of prior restraints but 
only when prompt and adequate judicial consideration of such action is available 

under effective procedural safeguards. These restrictions shall not 
justify the imposition by any State of prior censorship of news, 
comments and political opinions, and may not be used as 
grounds for restricting the right to criticize the government.   

 

Document 10: "Observations and Proposed Amendments submitted by the United States" in 

Report of the United States Delegation to the Inter-American Conference on Protection of 

Human Rights, San Jose, Costa Rica (9-22 November 1969). As narrow as that proposed 

exception to the ban on prior restraints is, it nevertheless was rejected by the other delegations, 

several of which cited prohibitions of prior censorship in their constitutions. Our research did 

not uncover any further comments on the drafting history of Article 13, paragraph 2 or any 

decisions of the Inter-American Commission or Court which construe the paragraph. 

 

12. A partial complement to the ban on prior restraints is the right of reply set forth in 

Article 14. However, the prohibition on prior restraints clearly is not limited to areas where a 

right of reply would provide an adequate remedy. The right of reply only protects respect for the 

rights or reputations of others and is not available to redress unlawful publications that threaten 
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national security, public order, or public health or morals. Moreover, even concerning respect 

for the rights or reputations of others, the right of reply provides a limited remedy as it binds 

only legally regulated communication media. Thus, it is evident from Articles 13 and 14 that the 

ban on prior restraints is not based on the availability of a right of reply but rather reflects a 

much broader concern regarding the potential for abuse created by powers authorising restraints 

in advance of publication. 

 

13. In light of the fact that the International Covenant and the American Convention may be 

useful as aids in intrepretating the European Convention, it is worth noting that they were 

drafted 16 and 19 years after the European Convention, and thus may reflect a more modern 

appreciation of the threats to freedom of expression posed by such powers as the discretion to 

impose prior restraints. In addition, to the extent that Articles 13 and 14 of the American 

Convention are more detailed than Article 10 of the European Convention, they may provide 

guidance in construing Article 10. 

 

IV. GERMAN LAW 3 

14. Paragraph 1 of Article 5 of Germany's Basic Law expressly guarantees freedom of the 

press and emphatically declares that "there shall be no censorship". Paragraph 2 provides that 

press freedom may be limited only "by the provisions of the general laws, the provisions of the 

law for the protection of youth and by the right to inviolability of personal honour." "General 

laws" within the meaning of Article 5 are those which seek to promote general societal values 

but which incidentally may have consequences for freedom of speech. 

 

15. The criminal laws are "general laws" (see 47 BVerfGE 130). Paragraph 97 of the 

Criminal Law Code penalises crimes against societal interests including high treason, sedition, 

subversion, abuse of discretionary powers and breach of confidence.  

 

16. The Federal Constitutional Court has made clear in its jurisprudence that the 

Constitution's guarantees of freedom find support in the human right of liberty (set forth in 

Article 2 of the Basic Law) and the rule of law principle (Article 20 of the Basic Law), and that 

excessive interferences will not be tolerated (see, e.g., 7 BVerfGE 378; 10 BVerfGE 59). There 

is a presumption in favour of the priority of the constitutional freedom (7 BVerfGE 198). Any 

                                                 
    3 This section is substantially based on the affidavit of Ulrich Karpen, Professor of 
Constitutional and Administrative Law at the University of Hamburg, attached to these 
comments as Annex 1. 
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interference with a constitutional freedom must be justified by an urgent and legitimate social 

need, and must be proportionate to that need. 

 

17. To determine whether an infringement of a fundamental constitutional freedom such as 

freedom of the press is proportionate to a legitimate and urgent social need, the Federal 

Constitutional Court has articulated a three-part test: any measure which restricts a 

constitutional freedom must be appropriate, necessary and adequate. 

 

18. In addition, in determining whether to uphold an "immediate measure" (such as an 

interlocutory injunction) the Court will consider the likelihood that the measure will be upheld 

on the merits. The Court balances the results which may be caused by refusal of an injunction if 

the applicant is successful on the merits against the negative effects which may occur if the 

injunction is granted and the applicant is unsuccessful on the merits.  

 

19. In the leading "Spiegel" case (20 BVerfGE), an evenly divided Court (4-4) upheld a 

search of a newspaper's offices on the ground that the editor and publisher were suspected of 

intent to disclose state secrets where such disclosure would seriously damage national interests. 

It is noteworthy that the four dissenting members of the Court opined that even substantial 

concerns about disclosure of state secrets could not justify a prior restraint on publication. In 

several subsequent cases, the views of the "Spiegel" dissenters prevailed. 

 

20. In a more recent case (71 BVerfGE 206), the Court ruled that the press could not be 

restrained from publishing information about the contents of a criminal indictment despite the 

fact that paragraph 353d, sentence 3 of the Criminal Code expressly forbids publication of the 

exact words of an indictment. 

 

21. Two cases, eventually decided by the European Court, in which restraints against 

publication were upheld, can readily be distinguished from the Spycatcher cases.4 In the markt 

intern case, the Constitutional Court, on 9 February 1983, decided not to entertain an appeal 

from a decision upholding an injunction against publication of an item in an information 

bulletin of markt intern, a publishing firm. The Constitutional Court decided that the appeal did 

not offer sufficient prospects of success because the item "intended to promote, in the context of 
                                                 
    4 See Markt intern Verlag GmbH and Klaus Beermann v. Federal Republic of Germany 
(3/1988/147/201), Publications of the Court, Volume 165, Series A (judgment of 20 November 
1989); and Barthold v. Federal Republic of Germany (10/1983/66/101), Publications of the 
Court, Volume 90, Series A (judgment of 25 March 1985). 
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commercial competition, certain economic interests to the detriment of others." Citing its 

decision of 15 November 1982 (1 BvR 108/80 [62 BVerfGE 230-248]), the Court concluded 

that the second sentence of Article 5, paragraph 1 of the Basic Law concerning freedom of the 

press was not at issue. In the Barthold case, the Constitutional Court similarly declined to hear 

an appeal from an injunction against publication of articles in the press on the ground that the 

articles were essentially commercial in character. 

 

22. In light of the case law of the Federal Constitutional Court, it most probably would not 

have upheld any of the interlocutory injunctions imposed against the newspapers in the 

Spycatcher cases both for the period before publication of Spycatcher in the United States in 

July 1987 as well as for the period following US publication. (See affidavit of Professor Ulrich 

Karpen, paragraphs 19-24 and 28.)   
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V. SWEDISH LAW5 

23. Article 2 of Chapter 1 of the Freedom of the Press Act of 1949 (as amended), which is 

part of the Swedish Constitution, states: 
No publication shall be subject to scrutiny before printing, nor shall the printing 

thereof be prohibited. 
 
Furthermore, no central administrative authority or other public body shall be 

permitted on grounds of the content of a publication to take any 
action not authorised under this Act to prevent the printing or 
publication of the material, or its circulation among the public. 

 

24. The Constitution contains no exception whatsoever to the ban on pre-publication 

censorship. The only case law exception concerns strictly commerical advertising contrary to 

consumer and similar interests.  A public authority may enjoin the publication of such 

advertisements, but under no circumstances may a court enjoin the publication of any factual 

information. There are no orders in Swedish law corresponding to gag-orders or similar 

restraints.  

 

25. A case from the early 1970s regarding disclosure of information about the security 

services provides a clear and dramatic illustration of the prohibition of prior restraints. Hakan 

Isacson, a member of the Investigation Bureau (IB), a secret part of the security services, 

disclosed information about the IB to two journalists who, in the spring of 1973, published a 

series of articles in Folket i Bild. One of the journalists then published a book in September 

1973 entitled, in English, IB and the Threat to Our Security. The IB agent and the two 

journalists were charged with espionage offences, convicted and each sentenced to one year in 

prison (see decision of the District Court of Stockholm, 4 January 1974). One of the journalists, 

Jan Guillou, appealed; the Court of Appeal affirmed his conviction but reduced his sentence to 

10 months (see decision of the Court of Appeal, 14 March 1974). No attempt was ever made to 

restrain the publication of either the articles or the book, nor could any such attempt have been 

successful. 

 

26. Chapters 7 and 10 of the Freedom of the Press Act include a few limited exceptions to 

the ban on preventing circulation of printed material amongst the public. (Relevant articles of 

                                                 
    5 This section is substantially drawn from the affidavit of Thorsten Cars, Chief Judge of the 
Stockholm District Court and former Swedish Press Ombudsman (in his personal capacity), 
attached as Annex 2. 
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those chapters are set forth in paragraph 6 of Thorsten Cars' affidavit.) In practice, there do not 

appear to have been any confiscations or seizures in the past several decades. 

 

27. When the country is at war, publication of a periodical may, under very specific 

circumstances, be prohibited for a limited period of time. The last time Sweden was at war was 

against Napoleon in 1814. 

 

28. Case law provides that public authorities may intervene to prevent the distribution of 

printed material in the interest of public order, provided that the content of the printed material 

is irrelevant. For instance, the police have the power to move demonstrators carrying printed 

placards from heavily frequented streets (provided that they had not previously received 

permission to demonstrate at the particular place at the given time), and railway officials may 

prohibit the sale of printed (as well as other) items on railway-station platforms in order to 

prevent accidents. 

 

29. In light of the express prohibition of prior restraints in Sweden's Constitution and the 

uniform practice of Swedish courts not to restrain publications or subject writings to scrutiny 

before publication, there can be no doubt that under Swedish law the injunctions at issue in the 

Spycatcher cases would not have been granted, much less upheld.  

 

VI. NORWEGIAN LAW 

30. Article 100 of the Norwegian Constitution provides: 
Everyone shall be free to speak his mind frankly on the administration of the 

State and on any other subject whatsoever. 
 

Article 100 further provides that any person who has "shown ... any disobedience to the laws" 

shall be liable to punishment. 

 

31. Several statutes provide penalties for specific kinds of expression. Of greatest relevance 

to the Spycatcher cases is Section 90 of the Penal Code, which imposes criminal penalties for 

unlawfully effecting or aiding and abetting "the revealing of anything that should be kept secret 

out of regard for the security of the realm in relation to another State."6 

                                                 
    6 In addition, Section 86, paragraph 4 of the Penal Code authorises punishment for anyone 
who "incites or induces to treachery, carries out propaganda work for the enemy or spreads false 
or misleading information that is likely to weaken people's will to resistance." 
 Section 134, paragraph 3 penalises attempts to incite members of the armed forces to 
desert and Section 135 provides penalties for statements that threaten, deride, or expose to 
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32. In three fairly recent and prominently reported cases involving disclosure of information 

claimed to impair national security, no restraint was placed on publication even though those 

responsible for the disclosures were subsequently convicted of criminal offences.  

 

33. The earliest case, from 1979, resulted in the criminal prosecution of a writer who 

published information in a newspaper, Ny Tid, which he had collected from public sources 

about surveillance activities of the security service (see 1979 NRt 1492).  

 

34. In the 1982 Gleditsch case (1982 NRt 436), two researchers were criminally prosecuted 

for publishing information they had collected from public sources to document Norwegian 

technical intelligence installations connected with NATO. After they published the information 

in English in a report entitled "Technical intelligence installations in Norway: their number, 

locations, functions, and legality", they proceeded to re-publish the information in Norwegian in 

a chapter of a book called Onkel Sam's Kaniner (Uncle Sam's Rabbits), by Wilkes and Gleditsch 

(1981). See Peace Research Institute of Oslo (PRIO) publication S4/79. No restraint was placed 

on either the first report or on the republication. 

 

35. In 1983, members of the Norwegian branch of War Resisters' International published 

information about a military Sound Surveillance system in the newspaper Ikkevold (Non-

Violence). The convictions of the editors were set aside by the Supreme Court in 1987 (see 

1986 NRt 536). 

 

36. Although the Norwegian Constitution, unlike the Swedish, does not expressly prohibit 

prior restraints on publication, Norwegian case law strongly supports the conclusion that, under 

Norwegian law, the injunctions imposed against the applicant newspapers would have been 

disapproved. 

 

VII. DANISH LAW  

                                                                                                                                                        
hatred, persecution, or contempt any person or groups of persons because of their creed, race, 
colour of skin, or national or ethnic origin. 
 Sections 246 and 247 provide penalties for "gross personal attacks". 
 Section 3 of Act No. 7 of 15 December 1950 empowers the King, during times of war or 
threats of war to make "provisions of a legislative nature" that could prohibit publication of 
information. 
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37. Danish law draws a clear distinction between prior restraints on publication, which are 

strictly prohibited by the Constitution, and post-publication sanctions, including criminal 

penalties and dismissal from public employment. Section 77 of the 1953 Constitution provides: 
Any person shall be at liberty to publish his ideas in print, in writing, and in 

speech, with the proviso that he may be held liable in court. 
Censorship and other preventive measures must never again be 
introduced.  

 
 

38. Bent Christensen, Professor of Constitutional and Administrative Law at the University 

of Copenhagen and author of several articles and books in the fields of administrative and 

constitutional law, has explained the intent and impact of Section 77 as follows: 
Legal writing on constitutional law in Denmark traditionally makes a distinction 

between a substantive and a formal freedom of speech. ... 
Substantive freedom of speech implies a right to express oneself 
without being met by any legal sanctions, whereas formal 
freedom of speech means freedom from censorship, i.e., an 
examination by a public authority of the legality or 
appropriateness of a statement prior to its publication. This 
distinction invites an interpretation of Section 77 to the effect that 
it refers only to the censorship of printed material in which the 
Church and the state had indulged for centuries before 1849, 
whereas it does not prevent the legislative assembly from 
subsequently introducing sanctions against public statements. 
This appears even explicitly from the words "may be held liable 
in court". If this theory is adopted, Section 77 does not prevent 
legal sources other than the Constitution -- acts, ordinances, 
service instructions, etc. -- from prescribing limitations upon the 
freedom of speech of public employees subsequently sanctioned 
by punishment, dismissal, transfer, or other reactions. 
Consequently, Section 77 only prevents the prior examination of 
public statements made by public employees. 

 
Bent Christensen, "Free Speech for Public Employees", Scandinavian Studies in Law (1982). 
 

39. Several Danish statutes provide criminal penalties for various kinds of expression. In 

particular, Article 152 of the Penal Code makes any person who holds public office or exercises 

a public function liable to punishment if he reveals what he has learned in confidence in the 

course of his official duties or which the law or any relevant regulation declares to be secret. 

However, a defence exists when the disclosure concerns a matter of obvious public interest 

Article 264(b) contains a similar prohibition against any disclosure of secrets of a private nature. 

Article 266(b) penalises dissemination of speech which is likely to incite hatred against a 

national, racial or religious group. 
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40. Controversy over Article 152 arose following publication of a confidential document 

containing an account of a cabinet meeting in the newspaper Berlingske Tidende on 20 July 

1989. The meeting concerned the construction of a bridge which had led to legal proceedings 

against Denmark by the EC Commission. The document contained highly controversial remarks 

by the Foreign Minister. Subsequently, a civil servant was charged with disclosing confidential 

information and a journalist, Michael Ulveman, and the editor of Berlingske Tidende, Hans 

Dam, were charged with violating Article 152. Following a report by the Commission on Media 

Responsibility, Article 152 was amended so that it no longer is an offence to publish 

confidential information once disclosed except where the information concerns the defence of 

the realm or matters of state security. 

 

41. No laws authorise prior restraints on publication, except in the interests of protecting the 

morals of minors. 

  

42. In light of the Constitution's unequivocal prohibitition of "censorship and other 

preventive measures", the recent amendment of Article 152 of the Penal Code, and scholarly 

commentary, it appears most likely that that Danish courts would neither have issued nor have 

upheld the injunctions imposed against the applicants in the Spycatcher cases. 

 

 

VIII. ITALIAN LAW  

43. Article 21 of the Constitution provides: 
All men have the right to freely express their own thoughts by means of speech, 

writing or any other means of dissemination. 
 
The press cannot be subject to authorisations or censorship. 
 
A seizure can be authorised only with an act motivated by the judicial authority 

in the event of a crime, for which the law on the press expressly 
authorises it, or in the event of any violation of the rules that the 
law itself prescribes for the indication of the responsible parties. 

 
In cases when there is an absolute emergency and it is not possible for the 

judicial authority to rapidly intervene, the seizure of the periodic 
press can be executed by officers of the judiciary police, who 
must immediately, and at any rate before the expiration of 
twenty-four hours, make a complaint to the judicial authority. If 
the latter does not confirm such complaint within the following 
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twenty-four hours, the seizure shall be considered revoked and 
without effect. 

. . . . 
 
Any printed publications, shows and any other expressions contrary to public 

morality are forbidden. The law establishes measures adequate to 
prevent and repress all violations. 

 

44. As may be seen from the above translation, the second paragraph of Article 21 clearly 

prohibits censorship of the press.  On the other hand, the third paragraph states that it may be 

lawful to seize newspapers and other publications in the event of a crime and when seizure is 

expressly authorised by the law on the press, following a reasoned judicial decision. 

See also, Alessandro Pace, "Constitutional Protection of Freedom of Expression in Italy", in 

European Review of Public Law (London 1990), at p. 109. 

 

45. The law provides in general terms that seizure may be ordered only after final judgment 

(that is, an unappealable decision). See also, Pace, supra, at p. 109.  The main exception appears 

to be for papers and other printed matter that advocate fascism, whose seizure may be ordered 

even before a final decision is entered. (See article 8, law no. 645/1952). In addition, in 

"absolutely urgent" cases, any criminal investigation officer may seize newspapers or 

magazines, but must immediately and certainly within 24 hours make a complaint to the 

judiciary. Pace, supra, at p. 109. If the complaint is not confirmed within the next 24 hours, the 

seizure must be considered revoked and without effect (Constitution, Article 21, paragraph 4). 

 

46. The leading case on the application of these provisions to press censorship is Decision 

38/1973 (Giurisprudenza Costituzionale 1973, p. 354). In that case, the Italian Constitutional 

Court upheld the constitutionality of an order authorising the seizure of private photographs 

from a newspaper's offices and prohibiting publication of the photos in the press. The Court 

emphasised that its decision was based in substantial part on the fact that publication would 

involve a violation of the personal rights to reputation and privacy guaranteed by Articles 2, 3 

and 13 of the Constitution. It further stressed that the object of paragraph 2 of Article 21 was to 

preclude restraining orders, whether judicial or administrative, which interfere with the free 

distribution of publication and which are not aimed at prevention of a crime (id. at p. 361). 

 

47. The British government initiated a civil action for breach of confidence against The 

Observer and The Guardian; it never filed criminal charges. Thus, it appears that an Italian 

court, following reasoning articulated in Decision 38/1973, would not uphold the injunctions at 

least against those newspapers. Under such circumstances, it would certainly be anomolous to 
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uphold the injunction against The Sunday Times, which was restrained from publication based 

on the civil law injunctions granted against The Observer and The Guardian.  

 

48. There appears to be no direct authority on the Spycatcher question of whether press 

publication of news of legitimate public interest is entitled to a presumption against prior 

restraint.  The general view is that prohibition on censorship in Article 21, paragraph 2 is 

primarily directed against administrative licensing or censorship. The observations of the 

Constitutional Court in Decision 38/1973, however, suggest that in some cases judicial prior 

restraints may be equally suspect.  In sum, Italian law appears open on the question of the 

lawfulness of the Spycatcher injunctions, although Decision 38/1973 of the Constitutional Court 

supplies principles which suggest that an Italian court might well not have sustained them. 

  

IX. UNITED STATES LAW 

49. The ban on judicially imposed prior restraints on publication of information by 

newspapers is, under United States law, all but absolute. As pronounced emphatically by the 

Supreme Court, the "chief purpose of [the First Amendment] guarantee [is] to prevent previous 

restraints upon publication". Near v. Minnesota, 283 U.S. 697, 713 (1931). A prior restraint is 

presumptively unconstitutional, with the movant bearing the "heavy burden of showing 

justification for the imposition of such a restraint." Organization for a Better Austin v. Keefe, 

402 U.S. 415, 419 (1971).  

 

50. While US jurisprudence on prior restraints takes the First Amendment as its starting 

point, the reasoning of US courts is equally applicable to any system which recognises the 

special importance of freedom of expression and of the press in sustaining an informed citizenry 

and safeguarding democracy. The reasons for according great weight to the First Amendment 

under US law spring from the same traditions and historical concerns that animate the respect 

accorded freedom of speech and of the press under British law. As set forth by Blackstone in 

1765 in his Commentaries on the Law of England: 
The liberty of the press is indeed essential to the nature of a free state; but this 

consists in laying no previous restraints upon publication and not 
in freedom from censure for criminal matters when published.  

 
 

51. Making a similar point, Justice Douglas, concurring in the judgment in Near v. 

Minnesota, 283 U.S. at 713 (1931), stated: 
The dominant purpose of the First Amendment was to prohibit the widespread 

practice of governmental suppression of embarrassing 
information.  It is common knowledge that the First Amendment 
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was adopted against the widespread use of the common law of 
seditious libel to punish the dissemination of material that is 
embarrassing to the powers that be. 
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 A. Test for Assessing Prior Restraints 

52. Under U.S. law a party seeking a prior restraint against the press or other mass media 

must satisfy a three-pronged showing: (1) publication must pose a clear threat of immediate and 

irreparable damage to a near sacred right; (2) the prior restraint must be effective; and (3) no less 

extreme measures may be available. Nebraska Press Association, 427 U.S. at 565-66; New 

York Times Co. v. United States, 403 U.S. 713, 730 (1971) (per curiam) ("the Pentagon Papers 

case").  

 

 B.  Irreparable Damage to a Near Sacred Right 

53. The Supreme Court has indicated that exceptions to the ban on prior restraints should be 

tolerated only in extraordinary circumstances and only concerning a very narrow range of 

publications: "when a nation is at war", information that amounts to "actual obstruction to its 

recruiting service or the publication of the sailing dates of transports or the number and location 

of troops" (Near, supra, 283 U.S. at 716); "incitements to acts of violence and the overthrow by 

force of orderly government" (id.); obscene publications (id. and Freedman v. Maryland, 380 

U.S. 1 (1965)7; and statements that pose a clear and imminent threat to a defendant's fair trial 

rights where those rights cannot be safeguarded by less onerous means (Cable News Network v. 

Noriega and United States, 111 S.Ct. 451 (1990)). Other rights, although they may merit great 

protection, simply are not of the same magnitude. See In re Providence Journal Co., 820 F.2d 

1342, 1350 (1st Cir. 1986), modified on different grounds, 820 F.2d 1354 (1st Cir. 1987), cert. 

dismissed, 485 U.S. 693 (1988). For instance, an individual's right to privacy and even his 

Fourth Amendment right to be free of unlawful searches and seizures may never justify a prior 

restraint against a newspaper; the sole remedy is a subsequent action for damages. Providence 

Journal, 820 F.2d at 1350.    

 

54. In New York Times Co. v. United States, 403 U.S. 713 (1971) (per curiam) ("the 

Pentagon Papers case"), the Supreme Court held unconstitutional a prior restraint sought by the 

United States on publication during the Vietnam War of 47 volumes of "Top Secret" documents 

on grounds of national security and relations with other countries. The documents described in 

detail the internal decision-making procedures of the United States government leading to its 

involvement in the war and also highly sensitive information regarding the efforts by other 

governments to assist in arranging an end to the war. The High Court refused to uphold the 
                                                 
    7 Courts, in restraining obscenity, generally have not focused on the importance of the 
governmental value in suppressing obscenity, but rather on its lack of timeliness. See, e.g.,, A 
Quantity of Books v. Kansas, 378 U.S. 205, 224 (1964) (Harlan, J., dissenting) ("the subject of 
sex is of constant but rarely particularly topical interest"). 
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restraint, even though the source who provided the papers may well have obtained them in 

breach of the criminal law and even though, in the view of a majority of the Court, publication 

would cause "substantial damage to public interests". Id. at 731; see also id. at 758, 762-63.8   

  

55. Only once in the 200-year history of the First Amendment has the Supreme Court 

upheld a prior restraint on publication, and then only for a matter of three weeks and only in the 

extraordinary circumstances where publication could have constituted an immediate and per se 

violation of a "near sacred right", namely, a criminal defendant's right to a fair trial. In Cable 

News Network v. Noriega and United States, 111 S.Ct. 451 (1990), CNN was enjoined 

temporarily from broadcasting audio-visual tapes of conversations between Manuel Noriega and 

his lawyers. The trial judge issued the injunction after CNN refused to disclose the tapes to the 

trial judge in camera or even to a magistrate not involved in the trial9, thus utterly preventing the 

judge from evaluating whether any of the tapes contained material either protected by the 

attorney-client privilege or whose disclosure would pose a clear threat of irreparable prejudice 

to Noriega's constitutional right to a fair trial. If the tapes contained such information, then their 

disclosure could immediately and without more violate Noriega's constitutional right to a fair 

trial and require dismissal of all charges. Under such extraordinary circumstances, the district 

court found that no post-publication remedy would be able to restore the litigants' rights.  

 

56. In upholding the interlocutory injunction, the Eleventh Circuit Court of Appeals stressed 

the rigorous showing necessary to establish a "clear" threat of "immediate and irreparable 

damage" before a prior restraint may be imposed by a judge, even in the interest of assuring 

such a "sacred" right as the criminal defendant's right to a fair trial: "there must be 'an imminent, 

not merely a likely, threat to the administration of justice. The danger must not be remote or 

even probable; it must immediately imperil.'" United States v. Noriega, 917 F.2d 1543, 1549 

(llth Cir. 1990) (quoting Craig v. Harney, 331 U.S. 367, 376 (1947)). 

 

                                                 
    8 In United States v. The Progressive, Inc., 486 F. Supp. 5 (W.D. Wisc. 1979), the main case 
since the Pentagon Papers case in which a court has considered a government request for a prior 
restraint based on national security interests, the government itself moved to vacate a 
preliminary injunction after the challenged material was published by a magazine not party to 
the litigation. (See para. 59, below.) 

    9 CNN argued that the court should get the tapes from the prison where Noriega was held 
but refused to declare that the recordings it had in its possession were prison recordings. CNN 
thus failed to show that the court could get all relevant tapes from any source other than CNN. 
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57. After the Supreme Court upheld the injunction in a two-paragraph memorandum 

decision, CNN made the contested tapes available in camera first to a magistrate and thereafter 

to the trial judge. The judge concluded that any prejudice that might arise from the tapes could 

be cured by carefully screening the jury and expanding sequestration orders already directed to 

the prosecution team and, accordingly, lifted the injunction. The entire judicial procedure from 

the entry of the initial injunction to its vacation took less than three weeks.  

 

58. The trial judge, recognising the considerable attention paid to the case, went to great 

lengths to make clear the narrowness and minimal precedential value of his ruling (see United 

States  v. Noriega, 752 F.Supp. 1045, ___ (S.D.Fla., 6 December 1990) (slip opn. at p. 10)). The 

only reason for the entry of the preliminary injunction, he stressed, was CNN's refusal to make 

the tapes available to him or a magistrate; that refusal prevented the careful balancing of 

constitutional interests and tailoring of remedies required by Supreme Court precedent.   

 

 C. Restraint Ineffective 

59. In United States v. The Progressive, Inc., 486 F. Supp. 5 (W.D. Wisc. 1979), the 

government obtained an injunction against publication by The Progressive magazine of an 

article entiteld "The H-Bomb Secret -- How We Got It, Why We're Telling It", which provided 

details of how to construct a Hydrogen Bomb. During the pendency of the appeal, another 

periodical published the same information about H-bomb construction. As a result, the 

government itself moved to vacate the preliminary injunction. The appellate court agreed that 

the other publication destroyed the necessity for the injunction and dismissed The Progressive's 

appeal as moot. The government's recognition of the futility of proceeding with the action after 

publication of the same material elsewhere is consistent not only with First Amendment law but 

also with the longstanding principle of equity that equity will not intervene when to do so would 

achieve no good. Nebraska Press Assoc., 427 U.S. at 559-65. 

 

60. Several courts which have refused to issue or uphold an injunction against the press 

have done so on grounds that the court did not have territorial jurisdiction over all media that 

were apt to have access to the information and in any event that it would be unable to serve 

notice of any restraining order on all potentially interested media.  See, e.g., Providence Journal, 

820 F.2d at 1351. In addition, and of particular relevance to the Spycatcher cases, courts have 

refused to find that a prior restraint would be effective where significant portions of information 

sought to be restrained had already been disseminated by the media. See id.  

 

 D.  Interlocutory Injunctions Against Press Fail to Preserve Status Quo 
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61. US courts have offered sound reasons for finding that interlocutory injunctions against 

the media, especially daily newspapers, do not preserve the status quo: 
The status quo of daily newspapers is to publish news promptly that editors 

decide to publish. A restraining order disturbs the status quo and 
impinges on the exercise of editorial discretion. News is a 
constantly changing and dynamic quantity. Today's news will 
often be tomorrow's history.  

 

Providence Journal, 820 F.2d at 1351; United States v. Dickinson, 465 F.2d 496, 512 (5th Cir. 

1982).  As recognised by the Supreme Court, the heavy presumption of unconstitutionality 

against a prior restraint "is not reduced by the temporary nature of [the] restraint". Nebraska 

Press Association, 427 U.S. at 559.  

 

 E. Sanctions Against Government Employees for Disclosure of Secret Information 

62. The above discussion makes clear that US law will not tolerate prior restraints against 

the press except in extraordinary circumstances.  That is not to say that US law affords no 

protection to confidential information or that it will not punish government employees who 

disclose information when disclosure violates the law. Far from it. In several cases, courts have 

required government employees to submit materials for pre-publication clearance, have 

restrained their disclosure of classified information, and have punished them for disclosing 

sensitive information.  

 

63. In the relatively recent case of United States v. Morison, 844 F.2d 1057, 1080 (4th Cir. 

1988), cert. denied, 109 S.Ct. 259 (1988), the Fourth Circuit Court of Appeals10 upheld the 

conviction for espionage of a US Navy employee who sent photographs of the Soviet Union's 

first nuclear-powered aircraft carrier to the British publication Jane's Defence Weekly. The US 

Supreme Court declined to review the conviction. 

 

64. In United States v. Marchetti, 466 F.2d 1309 (4th Cir.), cert. denied, 409 U.S. 1063 

(1972), the Fourth Circuit upheld an injunction requiring Marchetti, a former Central 

Intelligence Agency (CIA) employee, to submit material to the CIA prior to publication so that 

it could delete any classified information.  The court ruled that a secrecy oath signed by 

Marchetti when he accepted employment legitimately could bind him from disclosing classified 

information "not already in the public domain" but that the oath contravened the First 

                                                 
    10 The Fourth Circuit Court of Appeals has jurisdiction over Virginia, the state in which 
the Pentagon and CIA headquarters are located. 
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Amendment to the extent that it attempted to prevent disclosure of non-classified information. 

466 F.2d at 1317.  

 

65. The same court reaffirmed its position in a subsequent lawsuit in which Marchetti 

sought judicial review of deletions required by the CIA from a book he planned to publish. 

Alfred A. Knopf, Inc. v. Colby, 509 F.2d 1362 (4th Cir.), cert. denied, 421 U.S. 908 (1975). The 

court held that the First Amendment does not bar injunctions against employees or former 

employees of the US government which prohibit them from disclosing classified or classifiable 

information (as defined in applicable Executive orders) when (1) the employee acquired the 

information during the course of his or her employment and (2) the employee had made a 

solemn agreement at the commencement of his or her employment not to disclose such 

information. Id. at 1370. The court further made clear that an employee is entitled to judicial 

review of government-ordered deletions to ensure that any material ordered deleted was in fact 

properly classified or classifiable and, in addition, may seek to have classified material 

declassified through a process of interagency review. Id. at 1368-70. See also McGehee v. 

Casey, 718 F.2d 1137, 1140 (D.C. Cir. 1983). 

 

66. The Supreme Court reached similar conclusions in Snepp v. United States, 444 U.S. 507 

(1980) (per curiam) in which it ruled that a contractual form requiring CIA employees to submit 

any writings for pre-publication clearance was constitutional. The Court found the agreement to 

be an appropriate way for the government to maintain the secrecy of classified information. Id. 

at 509 n. 3. Stating that "even in the absence of an express agreement" the CIA "could have 

acted to protect substantial government interests by imposing reasonable restrictions on 

employee activities that in other contexts might be protected by the First Amendment" (id. at 

509 n. 3), the Court implied that, in the absence of an express agreement, the Court could 

require submission of all classified, but not unclassified, information for pre-publication review. 

Id. at 509 nn. 3-4. 

   

67. The Supreme Court's reasoning in Snepp demonstrates that the refusal of US courts to 

impose or authorise prior restraints on publication by the press of information obtained from 

members and former members of the security services does not derive from a narrow reading of 

the legitimate demands of national security. In Snepp, the Supreme Court made clear that 

national security entitles the government to protect not only "the secrecy of information 

important to [its] national security" but also "the appearance of confidentiality so essential to the 

effective operation of [its] foreign intelligence service". Snepp, 444 U.S. at  509 n. 3.  The 

Supreme Court acknowledged the occurrence of precisely the injury the UK  invoked in 
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restraining publication of information about Spycatcher; namely, that an agent's failure to 

submit his material for pre-publication clearance "irreparably harmed" the government in light 

of the fact that the "continued availability of ... foreign sources depends upon the CIA's ability to 

guarantee the security of information that might compromise them" (id. at 512-13).  As the book 

had been published without pre-clearance, and even though the book did not contain any 

classified information, the Court upheld a constructive trust on the profits of publication and an 

injunction against future breaches of the agreement.  The injury was not the widespread 

dissemination of the information to the public but its disclosure to a publisher. The government 

made no effort to confiscate the books or to restrain media comment on the book's revelations. 

 

 F. Application of US Law to the Spycatcher Cases 

68. Under US law, the government's interest in preventing the broad dissemination of 

information already substantially available to the public, regardless of how damaging that 

information might initially have been to national security, would clearly be inadequate to justify 

a prior restraint. See Providence Journal, 820 F.2d at 1350. 

 

69. Nor would the interest of the Attorney General in preserving his status as a trial litigant 

be a sufficiently weighty interest to justify prior restraints. Even if the interest could be found to 

be important, the fact that the Attorney General could preserve his status by pursuing other 

avenues of relief -- such as declaratory relief or an account of profits --  would utterly preclude 

any serious consideration of the Government's claim. 

 

70. The only interest of the British Government which conceivably might be considered 

sufficiently substantial to justify a prior restraint is the interest in maintaining international 

confidence in the secrecy of information entrusted to the British Security Services. See Snepp, 

444 U.S. at 509 n. 3, 512-13. 

 

71. A US court, evaluating the Spycatcher facts, would probably, for the sake of argument, 

concede the importance of the government's interest in maintaining international trust in its 

security services. However, there can be little doubt that a US court would refuse to 

countenance injunctions based on the  Spycatcher facts, given that the substance of the most 

damaging information had already been disclosed to the public via television interviews with 

Mr. Wright himself, in books about the British Security Services and in newspaper articles prior 

to the entry even of the first injunctions against The Observer and The Guardian. Accordingly, 

there was no possibility that the injunctions could protect the Government's interest in the 

impregnability of its Security Services or act as a deterrent in future, similar cases. Indeed, in the 
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words of Powell, J. in the Australian proceedings, the Security Services already had been shown 

to have "leaked like a sieve for many years". 

 

72. In order to maintain confidence in its security services, a government must show that its 

agents will not disclose secret information to anyone. Once an agent has shown himself willing 

to disclose information, whether it be in a television interview or to a newspaper or in memoirs, 

the damage has been done. Effective ways to restore confidence in the services' secrecy include 

the imposition of tougher measures to discourage other employees from making similar 

disclosures, such as harsh criminal penalties for disclosure of information which actually harms 

national security, and written secrecy agreements that make clear an employee's criminal and 

civil liability for any disclosures. Precluding the British press from re-publishing the 

information could not be expected to have any positive impact on international confidence in 

the security services, given that, in 1986, the substance of the most critical information that was 

to appear in the Spycatcher book had already been published in Britain and full-scale 

publication of a book in the US or elsewhere where the British Government could not restrain 

publication was likely. 

   

73. Whatever confidence in the secrecy of its information the British Security Services are 

to inspire clearly depends upon their ability to guarantee that agents will not disclose sensitive 

information to the mass media and not on their ability to prevent press publication once 

information has already been disclosed. The reality is that if a British agent wishes to disclose 

information he need only give it to a US (or Australian, or New Zealand) journalist who will 

ensure that it is widely published. Prohibiting British newspapers from publishing the 

information could in no way enhance the credibility of the Security Services nor, therefore, 

Britain's national security in general.   

 

X. CONCLUSION 

74. For all of the above reasons, it appears virtually certain that the injunctions imposed 

against the applicant newspapers in the Spycatcher litigation would not have been upheld by the 

courts of Sweden, Norway, Denmark or the United States, and probable that they would not 

have been upheld by the German Constitutional Court. Italian law is unsettled on the question 

but the most relevant decision of the Constitutional Court contains reasoning which could well 

support removal of the injunctions. In addition, the American Convention on Human Rights, 

drafted 19 years after the European Convention, expressly prohibits prior censorship, and 

statements from the travaux preparatoires of the International Covenant on Civil and Political 
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Rights indicate that several national delegations considered the prohibition of prior restraints to 

be implicit in the guarantee of freedom of expression. 
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