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l. Introduction

This Memorandum analyses the “Law of the Repuldlidzbekistan on Mass Media”
(the Law), passed by the Oliy Majlis or legislatimel 997+

ARTICLE 19 has a number of serious concerns with tlaw. For one thing, it
attempts to regulate in a single set of broad gioms all aspects and fields of mass
media even though, as we detail below, very differegimes are needed to regulate,
for example, the broadcast media and the print anddiaddition, certain publication
activities which the Law currently does regulatacts as the activities of small
Internet publishers and the informal activities mafn-governmental organisations,
should not be subject to any regulation at all.edfiundamental difficulties include
that the Law imposes a responsibility on the masdiamamounting effectively to a
prohibition on the publication of “false news”; iilmges onerous content restrictions
on the publication of materials, as well as obtreisiegistration requirements, the
latter wielded by an “authorised agency” whichlmast certainly not independent of
government; imposes an overbroad obligation on mhm@ss media to publish
corrections or responses; and gives governmentcands the power to command
publication of certain materials which is entiréthappropriate. We detail these, and
some other, concerns below.

This Memorandum first outlines the guarantee ofed@m of expression in
international law and in the Constitution of thepRblic of Uzbekistan. It then
analyses various Articles of the Law in detall, eoiig recommendations for
necessary improvements.

II.  Relevant Legal Standards and Statements

1.1 International Guarantees of Freedom of Express ion

Freedom of expression, a fundamental human righpratected by Article 19 of the
Universal Declaration of Human Right§ DHR),? binding on all States as a matter of
customary international law. Article 19 of the UDIKSRites:

Everyone has the right to freedom of opinion angression; this right includes
the right to hold opinions without interference aodseek, receive and impart
information and ideas through any media regardié&ontiers.

The International Covenant on Civil and Political Rig{t CCPR)? widely seen as an
authoritative elaboration of the rights set out te UDHR, contains a broad
protection for freedom of expression, at its Adidl9, in terms very similar to those
of the UDHR. Uzbekistan ratified the ICCPR in 198%l is directly bound by it.

Uzbekistan is a member of the OSCE and signatottyeBinal Act of the Conference
on Security and Co-operation in Eurog€inal Act)? which sets out human rights

L ARTICLE 19 takes no responsibility for the accuyrax the translation or for comments based on
mistaken or misleading translation.

2 UN General Assembly Resolution 217A(I1l), 10 Dedmn1948.

3UN General Assembly Resolution 2200A(XXI) of 16 Betber 1966, in force 23 March 1976.

4 OSCE, Helsinki, 1 August 1975.



obligations of Members. The Final Act declares ttheg participating States, “will
promote and encourage the effective exercise df, @ulitical, economic, social,
cultural and other rights and freedoms all of widehive from the inherent dignity of
the human person and are essential for his fredudindevelopment”. The Final Act
also states that the participating States willt iacconformity with the purposes and
principles” of the UDHR.

These OSCE standards have been expanded and &tabama in subsequent
documents. For example, paragraph 9 of the 199Qument of the Copenhagen
Meeting of the Conference on the Human Dimensiorthef CSCE (now OSCE)
states:

The participating States reaffirm that

- everyone will have the right to freedom of expressincluding the
right to communication. This right will include #dom to hold
opinions and to receive and impart information dddas without
interference by public authority and regardlesbaitiers. The exercise
of this right may be subject only to such restoiot as are prescribed by
law and are consistent with international standatdsparticular, no
limitation will be imposed on access to, and use wieans of
reproducing documents of any kind, while respectimgwever, rights
relating to intellectual property, including copgi.

In a related vein, paragraph 26 of the same doctstates:

The participating States recognize that vigoroumatzacy depends on the
existence as an integral part of national life @fdcratic values and practices as
well as an extensive range of democratic instingioThey will therefore
encourage, facilitate and, where appropriate, suppoactical co-operative
endeavours and the sharing of information, ideasl ampertise among
themselves and by direct contacts and co-operaitiween individuals, groups
and organizations in areas including the following:

access to information and protection of privacy,

journalism, independent media, and intellectual etlral life.

These standards were reaffirmed in 1991 in the Becu of the Moscow Meeting of
the Conference on the Human Dimension of the C9@&s¢ow Document.

Freedom of expression is also protected in alletmegyional treaties on human rights,
specifically at Article 10 of th&uropean Convention on Human RiglECHR)? at
Article 9 of theAfrican Charter on Human and Peoples’ Righend at Article 13 of
the American Convention on Human RightsAlthough the decisions and statements
adopted under these latter systems are not dirbatlying on Uzbekistan, they do

® Principle VII. Respect for human rights and funeaal freedoms, including the freedom of thought,
conscience, religion or belief.

® 5 June - 29 July 1990.

10 September — 15 October 1991, para. 26

8 Adopted 4 November 1950, in force 3 September 1953.

o Adopted at Nairobi, Kenya, 26 June 1981, enten&alforce 21 October 1986.

10 Adopted at San José, Costa Rica, 22 November B96&ed into force 18 July 1978.
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provide persuasive evidence of the scope and iatpics of the right to freedom of
expression which is of universal application.

International law does permit limited restrictioms the right to freedom of expression
and information in order to protect various privared public interests. For example,
Article 19(3) of the ICCPR states:

The exercise of the rights provided for in paragr@pof this article [the rights to

seek, receive and impart information and ideasjesawith it special duties and
responsibilities. It may therefore be subject tdaia restrictions, but these shall
only be such as are provided by law and are neces&g For respect of the

rights and reputation of others; (b) For the pridtecof national security or of

public order, or of public health or morals.

This article, then, subjects any restriction onrtgkt to freedom of expression to a strict
three-part test, which requires that any restrctiwust be (a) provided by law; (b) for the
purpose of safeguarding a legitimate public or gigvinterest; and (c) necessary to
secure this interest.

To be “provided by law” implies not only that thestriction is based in law but also
that the relevant law meets certain standardsasftgland accessibility. Further, the
legitimate interests listed in the ICCPR are nloistrative but are rather exhaustive:
national governments may not expand on this listalfy, the third part of the test, the
requirement of necessity, means that even whersuresaseek to protect a legitimate
interest, the government must demonstrate thag ikest “pressing social need” for the
measures; moreover, the restriction must be priopate to the legitimate aim pursued
and the reasons given to justify the restrictiorshine relevant and sufficiettt.

[1.2 Constitutional Guarantees

The Constitution of the Republic of Uzbekistan @ims wide-ranging protections for
freedom of expression. Article 29, for example vles:

Everyone shall be guaranteed freedom of thoughteap and convictions.
Everyone shall have the right to seek, obtain asdethinate any information,
except that which is directed against the existiogstitutional system and in
some other instances specified by law.

Additionally, Article 30 obligates State bodiespjpa officials and public associations
to “allow any citizen access to documents, resohgiand other materials, relating to
their rights and interests”. And Article 43 providthat the State “shall safeguard the
rights and freedoms of citizens proclaimed by thengitution and laws”. Finally,
Article 67 expressly prohibits, among other thinggnsorship of the mass media.

1.3 Media Freedom

The guarantee of freedom of expression applies patticular force to the media. As
is stated in the OSCE’s Moscow Document, “indepahdeedia are essential to a free

™ For an elaboration of this test as set out by Wi Human Rights Committee, sédukong v.
Cameroon21 July 1994, No. 458/1991, para. 9.7.

2 Sunday Times v. United Kingdp@6 April 1979, Application No. 6538/74, 2 EHRRR@European
Court of Human Rights), para. 62. These standamge been reiterated in a large number of cases.
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and open society and accountable systems of goesrn@mnd are of particular
importance in safeguarding human rights and funaaahéreedoms™>

The European Court of Human Rights has made eaflgritie same point:

The press plays an essential role in a democratiety. Although it must not
overstep certain bounds, in particular in respédhe reputation and rights of
others and the need to prevent the disclosurerdfdemtial information, its duty
is nevertheless to impart — in a manner consistdgtit its obligations and
responsibilities — information and ideas on all texat of public interest [footnote
deleted]. In addition, the court is mindful of tFect that journalistic freedom
also covers possible recourse to a degree of eratim® or even provocatio.

Constitutional courts around the world are in agreet. For example, the Supreme
Court of South Africa has recently held:

The role of the press is in the front line of tlatle to maintain democracy. It is

the function of the press to ferret out corruptidishonesty and graft wherever it

may occur and to expose the perpetrators. The pnassreveal dishonest mal-

and inept administration. It must also contributehte exchange of ideas already
alluded to. It must advance communication betwéergbverned and those who
govern. The press must act as the watchdog ofdaberged-®

[1l. Basic Outline of the Law

The Law applies to all mass media, as defined beygdly in its Article 1. Articles 2-
4 guarantee, in line with Articles 29, 30 and 67tleé Constitution, mass media
freedom including the freedom to search, receiwt disseminate information. They
also prohibit censorship (including prohibiting amgquirement to obtain prior
approval for the publication of any material). Atet same time, they prohibit
publication of certain categories of content. Adi& gives rights to a range of
persons and entities to create mass media ouwtikiig Articles 11-11.2 cover various
contractual matters pertaining to mass media. legi¢1.3-11.4 set out the rights and
obligations of founders. Articles 12-17 govern sbgition matters, applicable to all
mass media. Article 25 provides for the obligatpuyblication of certain official
communications. Article 27 contains a somewhat idetaright of denial and
response. Finally, Article 28 provides for liahjlitor violations of provisions of the
Law.

IV. Detailed Analysis of the Law

V.1 Definition of ‘Mass Media’

The term ‘mass media’ is defined at Article 1 teliude “newspapers, magazines,
proceedings, bulletins, news agencies, televisimablé and terrestrial) and radio
broadcasting, documentaries, electronic and digwahmunication, as well as state-
owned, independent and other periodicals, whicle grmanent titles”.

Analysis

3 Moscow Document, para. 26.
4 Fressoz and Roire v. Franc2l January 1999, Application No. 29183/95.
!5 Government of the Republic of South Africa v. tedgy Times[1995] 1 LRC 168, pp. 175-6.
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The definition of ‘mass media’ is extremely broagparently reaching virtually every
conceivable communication of information, providealy that such communication
has a “permanent title”. For example, “electroma aligital communication” would
appear to include within its reach any form of tntt conveyance of information
whatsoever as long as it has some sort of captioohacould be counted as a “title”.
Certainly, this could include small newsletters amtther regular and somewhat
formalised exchanges of information on the Interbgtterms, it could even apply to
individual private emails which contain a subjeiciel Small print publications by
clubs or associations meant solely for their mewsttiprwould appear to be included,
regardless of the size of their print run or ciatidn — a small bulletin distributed to
ten persons, or a flyer distributed on a streeheoto passers-by, could be covered.
The definition also, of course, covealt the mass media, more regularly understood,
including print media and broadcast media.

This attempt to regulate all mass media in a simgiérument is inappropriate. As
stated in a Joint Declaration by the UN Special joaeur on Freedom of Opinion
and Expression, the OSCE Representative on Freeddime Media and the OAS
Special Rapporteur on Freedom of Expression (JDetlaration of the Special
Rapporteurs):

Regulatory systems should take into account thddarental differences between
the print and broadcast sectors, as well as tleerlet. Broadcasters should not be
required to register in addition to obtaining adifcasting licence. The allocation
of broadcast frequencies should be based on detiwocriéeria and should ensure
equitable opportunity of access. Any regulatiothef Internet should take into
account the very special features of this commutioica mediunt?

To illustrate just one of these points brieflyistrecognised that the broadcast media
may appropriately be subjected to special regulatiy virtue of the fact that
broadcast frequencies are limited, and in viewhef heed to ensure that broadcast
content is reflective of and serves the needs wérde groups within the national
population. By contrast, the print media simply sloet suffer from such a limitation,
and therefore regulation of them relating to cohtancoverage is not justified. Yet
the Law is not at all sensitive to this differeneeegulatory need. As detailed below,
all mass media are subject to identical, and pitnguite onerous, registration and
re-registration requirements. All are subject te fame content restrictions. All are
subject to the same obligation to publish repligs corrections under certain
circumstances.

The Law recognises, so far as the applicabilititosubstantive provisions goes, the
differences between mass media. Furthermore, newéithe kinds of limited
publication activities mentioned above (includirge tvery limited publication and
distribution of bulletins or flyers, not to mentigurivate Internet communications
including email) should not be subject to generatia regulation at all.

16 Adopted 18 December 2003.



Recommendation:
The definition of ‘mass media’ should be considéramarrowed so that it
reaches only those forms of periodical mass comeation which
international law recognises may be appropriatebject to regulation’

V.2 Obligation to Truthfulness

Article 2 provides that the mass media “shall bspomsible for truthfulness and
reliability of the publicized information in accadce with the procedure, set by the
legislation”.

Analysis

It is difficult to discern exactly what this prowd® means. We are not informed as to
what the “procedure”, or what the “legislation”, ght be. The term “reliable” is
similarly undefined and could be construed veryaldip indeed. However, we note
that the language of this Article is at leastmpatiblewith the imposition of liability
(“responsible for”) for the publication of matertalat is not truthful or not reliable.

Such liability for publishing “false news” — assumi that this is what Article 2
provides for — is not legitimate under internatiolzav. For example, statements by
the UN Human Rights Committee, established byi@@PR, have expressed concern
at the presence of false news provisions in natitma In 1995, the Committee
noted, in respect of Tunisia, its “concern thatthsections of the Press Code dealing
with ... false information unduly limit the exercisef freedom of opinion and
expression™® Article 49 of the Tunisian Press Code providesuprto three years’
imprisonment for the bad faith publication of falsews which has disrupted or is
likely to disrupt public order. In 1998, the Comteé criticised Armenia for a false
news provision which prohibits the publication afse and unverified news reports,
breach of which may lead to a three-month suspaensib the media outlet's
operations?

Of course, all responsible mass media are very nuaciterned to “get the news
right”, and employ their best efforts to do soisltentirely appropriate for the mass
media, individually and collectively, to developluntary codes of practice governing
investigative and other techniques to ensure, rmasfas practicable, that they publish
responsibly, with every reasonable effort madeheck the reliability of what they
publish. But it is one thing for the media to remgel itself in this regard and quite
another for the government to impose such regulaiiothem.

Recommendation:
Article 2's requirement that the press “shall bgpansible for truthfulness and
reliability of the publicised information ...” shoulte removed from the Law

7 We leave this recommendation deliberately somewhgtie, in view of the fact that, at present, the
Law is the principal piece of legislation regulatithe mass media. As we explain more fully below,
the much better approach, as relates to the mainalities of genuinely periodical mass
communication — television and radio broadcastmgplic service broadcasting, and print — is that
there should be separate, and appropriately carztksed, legislation.

8 Annual General Assembly Report of the Human Riglasimittee UN Doc. A/50/40, 3 October
1995, para. 89.

19 See Concluding Observations of the Human Rights Coremitt Armenia UN Doc.
CCPR/C/79/Add.100, 19 November 1998, para. 20.
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V.3 Content Restrictions

Article 6 of the Law, entitled “Impermissibility dlass Media Abuse”, imposes a
number of content restrictions on all mass medie mass media may not be used
for “the purpose of appeal to violent change of #&sting constitutional order;
territorial integrity ...; propaganda of war and énte, cruelty; of ethnic, racial, and
religious hatred; disclosure of state or otheretsgprotected by law; and committing
other criminally liable offenses” (initial contemntestrictions). The Article also
prohibits “assaulting honor and dignity of indivals”, as well as the invasion of their
privacy. A third provision of the same Article pibits, among other things,
“predicting a case decision before it has been emdl by a court or otherwise
influenc[ing] on the court before the decision entence has taken its legal effect”
(final content restrictions). Violations of any tiiese restrictions create “legall[]
liability”.

Analysis

Most of the initial content restrictions comply tiinternational lavf® We note two
substantial difficulties, however. First, the ptation on the disclosure of State and
other secrets is far too broad. “Other” secretdei$ undefined, and could be
interpreted broadly and abusively to prevent thessnanedia from publishing
information of clear public importance, such as tBecret” facts relating to the
income of public officials.

More fundamentally, the prohibition of disclosuffesach secrets is simply misplaced
in a mass media law. We note that Article 11 of thaw of the Republic of
Uzbekistan on Principles of and Guarantees for deeeof Information” provides
that information relating to “state security” shia# “protected”, which is to say, that
public officials will generally not provide acceds it. We assume that such
information would include State and “other” secrétss, therefore, the responsibility
of public officials to “guard” State and other setst This is not, and should not be,
the responsibility of the mass media.

Second, the initial content restrictions refer toirhinally liable offenses” set out

elsewhere in Uzbekistan legislation. There is nedné repeat these rules with
specific reference to the media. Furthermore, somthese may themselves be in
violation of international law relating to freedowf expression. For example,
ARTICLE 19 is of the view that criminal defamatitaws fall into this category. To

the extent this is so, this prohibition is in fiethviolation of international guarantees
of freedom of expression.

We note that the prohibition on publishing inforiat“assaulting honor and dignity
of individuals” has no place in a law specificalgulating the mass media. Rather, it
should find its place in a narrowly drawn law ofngeal application relating to
defamation, which law should be civil in nature.

20 Whether all of the legitimate restrictions shobklimposed on the extremely wide of range of “mass
media” as defined by the Law is another matter. é&@mple, it is highly doubtful whether some, or
perhaps any, of them would be properly imposabl@rorate email correspondence. In this context, it
is well to reiterate the urgent need to narrowAhticle 1 definition of ‘mass media’.

-8-



We note that the final content restrictions are ooad. While it is recognised that
there may be occasions where, in the interestseofdir administration of justice, the
mass media may be restricted in what they publigh,exception to the general rule
of freedom of the press is quite narrow. In conframe of the final content
restrictions prohibits not only the “predicting” afcase decision but any information
whatsoever which might “influence” the court. Degielg on the sensitivities of
particular courts, virtually any comment whatsoegara court case, no matter how
benign or how much in the public interest, couleh rilhe risk of violating this
prohibition. For example, the simple reporting bé tfact that a defendant has been
criminally charged, inappropriately, for commentgicising local authorities, might
be thought to “influence” a court by causing it reflect on the wisdom of the
legislation supporting the charge. Again, the répgrof the custodial abuse of a
prisoner might be thought to “influence” a courtlire determination of the prisoner’s
guilt or innocence on the underlying charge. Yebrés of this sort are of clear public
interest and cannot reasonably be held to intevigiethe administration of justice.

Recommendations:
The prohibition on the publication of State and eotlsecrets should he
removed from the Law.
The restriction on publishing defamatory materfad be removed from the
Law; instead, defamation should be addressed thraugjvil law provision of
general applicatian
The final content restrictions should be amendegrtdibit the dissemination
of information only where such dissemination woudd, would be highly
likely to, substantially interfere with the admitnation of justice.

V.4 The Registration Regime

The Law requires every mass media outlet to bestegid, as a condition of its
publishing. Article 13 provides that the applicatigegistration must contain, among
other things, information on the “objectives andpmses”, as well as the “target
audience”, of the proposed publication. That same&l& provides that re-registration
“shall be oblig[atory]” whenever any of the rega&ton application data have been
“altered”, except that, “if the alteration is nagrsficant, the registering bodsnay
decide the new registration of the mass media wssacy” (emphasis added).

Registration applications may be denied, accordmdhrticle 15, if, among other
things, “the objectives and purposes of the masslianeutlet contradict the
Constitution of the Republic of Uzbekistan and phesent Law”.

Article 17 provides that “dismissal of the stategy to register the mass media” —
which we understand to mean the refusal by a Sige@acy to register an applicant —
may be appealed to the court.

According to Article 16, one of the grounds for ttleocation (“discontinuation”) of
registration is the “systematic non-observance ..theflegislation on mass media”.
The “authorised body” must appeal to a court toieate the activities of the outlet.

Article 14 excepts certain entities from the regment to register. These include

State authorities and others “which publish alltuidtary acts” and other official
documents, and “enterprises, agencies, organizat{arcluding educational and
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research establishments), which publish informatiomaterials and documents,
which are necessary for their activity ...”. Furthehjs Article exempts from
registration the “producing, by the technical mearigrinted, video and audiovisual
production not for mass dissemination and copiethénform of handwriting, except
for the instances envisaged by the legislation”.

The Law is silent on the matter of compositiontatiss of the authorised agency.

Analysis
Under international lawtechnical registration requirements for thgrint media,
properly defined as mass circulation, periodicablimations, do notper se breach
the guarantee of freedom of expression as longegsreet the following conditions:
- there is no discretion to refuse registration, aieerequisite information has
been provided;
the system does not impose substantive conditipas the media;
the system is not excessively onerous; and
the system is administered by a body which is iedépnt of government.

However, registration of the print media is unnseeg and may be abused, and, as a
result, is not required in many countries. ARTICL& therefore recommends that the
print media not be required to register. Indeedyasd in the Joint Declaration of the
Special Rapporteurs:

Imposing special registration requirements on ttiet pnedia is unnecessary and
may be abused and should be avoided. Registratisteras which allow for
discretion to refuse registration, which imposessabtive conditions on the print
media or which are overseen by bodies which arenugpendent of government
are particularly problematicat.

The registration system established under the Leawndtically fails to meet the
minimum conditions noted above and, as a resultadires the right to freedom of
expression. First, it applies across the boardl tn@ss media except those covered by
Article 14 — a very small number and narrow type we detail below. Yet, as we
have explained, a great many types of “mass madidér the terms of the Article 1
definition — small Internet publishers, many usefsemail, small print publishers
which publish for their membership, distributorsaeirtain kinds of leaflets — simply
should not be subject to any form of registratiequirementat all. Furthermore,
broadcastersn Uzbekistan, we have been informed, are sulig@n independent
requirement to obtain licenses, which requiremewiudes a complex and time-
consuming application process. It is improper tbjsct such broadcasters to the
duplicative burden of registering as well. Amongeatthings, with such a duplicative
system, it is possible that a broadcaster couldiol# license to broadcast but not a
registration permit, a potentially worrisome resatteed.

Second, the Law’s registration system grants thiecgised agency the right to refuse
registration or to revoke it based on the contenthe proposed publication or
broadcast. For example, and as noted, the applicdtir registration must specify

21 Note 16.
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both the objectives and purposes of the mass nwediat and its target audiente,
and registration may be denied if such purposesttadict the Constitution”. These
open-ended provisions vest immense power in thdoased agency to deny
registration applications whenever it judges the proposed content is somehow
objectionable. Because registration is a prereguigd publishing, the agency is
effectively free to block the establishment of awspaper based on its own
interpretation of what the Constitution requireguglly, the agency would appear to
be free to deny registration in the event thatntpdy disapproves a target audience.
The power to revoke registrations for “systematia{observation of” the Law is also
highly problematic, in no small measure becauseesofthe “abuses” of freedom of
mass communication listed in Article 6 are themsgl¥egitimate restrictions on the
right to freedom of expression (as discussed above)

Third, not only does the Law impose a fairly oner@pplication procedure, replete
with the potential for significant feé3,and arbitrary denials and revocations. It also
requires re-registration — including running thekragain of an arbitrary denial, as
well as incurring another fee — for any alteratiorthe facts contained in the original
registration application, subject to the authorisegncy releasing the mass media
outlet from the obligation to re-register if it demnines that the change is not
“significant”. This adds another considerable lewdl discretion to the already-
overbroad discretion granted to the authorised @gerhe agency is neveequired

to waive the re-registration requirement, no matt®wv minor the change in the facts
of the original application; it merely has the poww® waive it. Under these
circumstances, there is a significant risk that snaedia outlets will refrain from
publishing materials which could conceivably disigle the agency.

Fourth, two of the exceptions in Article 14 are walifficult to understand, and
accordingly problematical. The exception for “eptéges, agencies, organisations ...
which publish informational materials and documentisich are necessary for their
activity’” [emphasis added] is quite obscure and therefoogighes for the possibility
of abuse of discretion by the authorised agencye Anticle 14 exception for
“producing, by the technical means, of printed,egddind audiovisual production not
for mass dissemination and copied in the form afdwaiting” is so narrow as to be
negligible, apparently applying only to handwritteraterials (whatever this implies
for video an audiovisual material). Furthermorés #xception may be narrowed even
further, in “instances envisaged by the legisldtion

We note, however, that Article 14 does nothinglkaysour concerns as to the breadth
of the coverage of the Law due to the wide scopthefdefinition of “mass media”.
This would not be of such concern were Article d4provide a generous set of
exceptions, at least from the registration system.

221t may well be appropriate, inl@ensingregime, to require a specification of target andéein the
application process. This could be a way of engutimt all audiences in the country, including
audiences with special interests (such as mingrityips) are served by some or other broadcasters, a
worthy goal, given the limited number of frequescavailable. But where there is no such limitation,
as for print and Internet media, licensing in thsy cannot be justified.

23 The failure of the Law to specify a maximum, aedsonable, fee for registration and re-registration
is also potentially problematic as, once agaitedtes the way open to abuse. It would be muclebett
were the Law to specify fee levels, up to a maximimno event should such fees exceed the costs
associated with administering the registrationesyst
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Fifth, as noted above, the Law fails to specify ttwmposition or status of the
authorised agency. We are informed that the awgbdragency is in fact an agency of
government and hence is in no way independent.aid&rt nothing in the Law
remotely suggests that the agency enjoys any imdkgpee from governmental
pressure. Yet, independence is particularly necgssbhere a body has the kind of
substantive powers relating to the mass media whielauthorised agency has here.

Recommendations:
Ideally, the registration system should be abotishiéogether. If it is retained
however, the following principles should apply:
o0 It should be applicable only to print periodicads mass circulation to th

general public, which carry news of general interes
0 Applicants should not be obliged to include infotiba as to their
proposed objectives and purposes, target audigreeyather substantive
matter relating to the content of the proposed medilet.
0 The authorised agency should have no discretiorefiose registration,
once the requisite information has been provided.
o The Law should specify a maximum registration (agdegistration) fee
and should make it clear that in no event shouldmplication fee exceed
the costs involved in processing the application.
o At most, re-registration of a mass media outletusthdbe required only
when there are substantial and material changeststaregistration
application data.
o The independence from government of the authortsedl should be
guaranteed in law and in practice.

0]

\1%4

V.5 ‘Must carry’ Requirements

Under Article 25, mass media founded by State ailib® (State-owned media)
“shall be obliged to publicisze communiqués of thbodies” (first Article 25

provision). All mass media are obligated to publisiews flashes on public
emergencies or communiqués of the authorized btates for an immediate warning
of the public’® Finally, any mass media outlet must publish, withcharge, any
court decision where the decision itself prescrisash publication in such outlet
(third Article 25 provision).

Analysis
Both the first and the third Article 25 provisiogs too far.

As regards the first Article 25 provision, certaublic information mechanisms, such
as a bulletin published by the Ministry of Defemetating to its public activities, may

be required to carry Ministry-prescribed materialt,bas we have noted, such
publications should not be included in the defamitiof mass media. Certain State
media may also be directed by their founding statatfocus on certain categories of
material. An example might be a public televisidranel created expressly for the

24 \We assume that the latter category, relatingrtmfediate warnings”, is restricted to matters wliere
is deemed necessary to inform the public imminertigwever, we note that the language employed
here is broad, and that it therefore carries withe potential that government officials mighteatipt

to use it to force mass media to publish or brosd@mmuniqués which are merely in the
government’s interest to have disseminated. Toetttent this is so, the concerns raised below with
respect to the third Article 25 provision apply lwitll force to the category of “immediate warnihgs
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purpose of covering meetings of Parliament. Buisita quite different matter to
require all State-media to carry the communiqué&heif founding bodies, essentially
requiring them to perform propaganda functions ttoese bodies and potentially
forcing all State-owned media to serve as govertmmaputhpieces, with no
independence at all.

As stated in the Joint Declaration of the Speciapporteurs: “Media outlets should
not be required by law to carry messages from fipdagpolitical figures, such as the
president.®

The third provision of Article 25 is also problencatBy its terms, any court may

“‘commandeer” the space or airtime of any mass meuliet, private or State-owned,

whenever it so wishes, to publish its decisiongardless of the length of the

decisions or the relevance of the decisions tonthes media outlets concerned. As
with the powers of the authorised agency, such -@peled discretion, this time for

the courts, is open to quite obvious abuse. Whigret might be a set of extremely
narrow circumstances in which it might be apprderfar a court to order publication

of a decision in a particular mass media publicatidor example, as part of a remedy
for a defamatory statement published by that mediais power, to the extent that it

is legitimate, should be part of the general powsrgourts to order remedies for

breach of the law. It is not appropriate to inclateopen-ended provision like this in

a media specific law.

Recommendation:
The first and third provisions of Article 25 shouldd removed from the Law.

V.6 Right of Reply

Article 27 entitles any legal or natural persomtake a demand to the editorial body
of a mass media outlet to “issue a denial of thieuenand defamatory information
which has been issued by it” (first provision oftidle 27). In addition, any such
person “whose rights and legitimate interests Hapezn infringed” has the right to
respond; such response must be published “undpedifis heading or in the same
column, in which the material in question was pshidid” or “in the same [broadcast]
programme” in which the challenged material wasaboast® No editing of a
“grounded and correct response” is permitted, extfep the reasons that its volume
or time of issue may be unacceptable” (second piaviof Article 27). Finally, this
Article provides a right of appeal to a court ire tevent that the mass media outlet
refuses to publish the denial or response.

Analysis

This Article contains two distinct remedies: a tighdemand a “denial” and a right to
demand a “response”. The former is typically reddrto as a right of correction; this
is normally a right to demand that a mass medidebydublish or broadcast a
correction of information it has previously pubksh or broadcast, where such

*®> Note 16.

%6 The language in the second sub-article of Artileis in fact somewhat confusing. It provides that
any person whose rights or interests have beemgefd may “issue a denial in that mass media
outlet”. The next sentence begins “Denial or respon”. We understand the Article as follows: the
first sub-article provides for what we describehe text as a right of denial, or correction; teead
sub-article provides for a right of response, @iye
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information is incorrect. Article 27 accords suchight of correction specifically in
the case of the publication or broadcast of “untamel defamatory” material. It
provides, by contrast, a right of “response” wherethere has been an infringement
of a right or a “legitimate” interest. We observeat, since Article 27 of the
Constitution recognises &ght to reputation, persons alleging that untrue and
defamatory materials relating to themselves haen lmiblished or broadcast in fact
are accorded both a right to demand a correctidraaight of response.

As the Article itself makes clear, the right ofpesse — or, right of reply, as it is more
typically referred to — is a right to demand thatmass media outlet publish or
broadcast a responsive statement in the words efpdrson who has allegedly
suffered injury to his or her rights or “legitimatéenterests as the result of a
publication or broadcast by the outlet. Being assatially greater interference with
the independence of the mass media than a meré oigltorrection, which is
restricted to correcting incorrect facts, a rightreply is a highly disputed area of
media law. In the United States, at least as reg#rd print media, it is seen as
unconstitutional on the grounds that it represemtsinterference with editorial
independencé’ In Europe, in contrast, the right of reply is thebject of a resolution
of the Committee of Ministers of the Council of Bpe?® In many Western European
democracies, the right of reply is provided forlémw and these laws are effective to a
varying extent.

Advocates of media freedom, including ARTICLE 1@ngrally suggest that a right
of reply should be voluntary rather than prescriliydlaw. In any case, certain
conditions should apply:
The reply should only be in response to statemeviich are false or
misleading and which breach a legal right of thainshnt; it should not be
permitted to be used to comment on opinions trat¢ader or viewer doesn’t
like.
It should receive similar prominence to the origjizdicle or broadcast.
It should be proportionate in length to the oridjiaicle or broadcast.
It should be restricted to addressing the incorogcmisleading facts in the
original text and not be taken as an opportunityntooduce new issues or
comment on correct facts.
The media should not be required to carry a reglicivis abusive or illegal.

We welcome the fact that Article 27 of the Law impl that responses must be
“grounded and correct”, and that it permits thetirdiof responses on the basis that
they are either not grounded or incorrect, and dsoeasons relating to volume (by
which we understand lengtf).However, the Article does not go far enough in
protecting the mass media from undue and abusitreisions in this regard. In
particular:

2" Miami Herald Publishing Co. v. Tornillo#18 U.S. 241 (1974).

%8 Resolution (74) 26 on the right of reply, adopted2 July 1974. See also the Advisory Opinion of
the Inter American Court of Human RighEnforceability of the Right to Reply or CorrectjighHRLJ
238 (1986).

%9 |deally, mass media would, as part of their vadupiself-regulation, develop appropriate rulesnglo
the lines of those suggested just below, for igsudarrections and for publishing or broadcasting
replies. In that event, of course, there would beneed for formal regulation or legislation on this
matter.
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As already noted, a right of denial is far lessusive than a right of response
and there may be many circumstances in which aatl@hat is, correction) is
perfectly sufficient to right any infringement of right. Accordingly, the
article should specify, as a general matter, theg¢sponse is available only
where a denial cannot reasonably be expected tedgthe legal wrong done.
It is problematic to provide for a right of respenaherever there has been
infringement of a “legitimate interest”. Ratherethght of response should be
available only where a recognised right has be&mged by the publication
or broadcast of incorrect or misleading facts.ng ease, the Law provides no
guidance on what may be counted as “legitimate”, asdwe have already
noted, where guidance is lacking as to the meamiirgycritical term, there is
opportunity for abuse.

In addition to permitting editing for volume, or e#e responses are not
“grounded [or] correct”, the Law should also petnmit proper cases, editing
of proposed responses, or even the refusal to gfulbésponses altogether.
Such cases should include where a response coatauissve language, where
it would constitute a punishable offence, or whirgvould be considered
contrary to the legally protected interests ofdiparties’

Recommendations:
The Article should provide that a right of denglkhe favoured remedy for the
publication or broadcast of incorrect facts and thaight of response will
arise only where the claimant shows that a den@inot reasonably be
expected to redress the harm done by the publicatibroadcast.
Specific language should be added to the righéghonse provision of Article
27 which would clarify that only statements conitagnincorrect or misleading
facts which infringe legal rights create a righte$ponse.
Mass media outlets should be entitled to edit reses, or to refuse to publish
or broadcast them altogether, where they contaiaioeobjectionable content,
as described above.

Iv.7 Contractual Provisions

The Law contains a number of provisions relatingdtcuments and contractual
relations of mass media entities. Article 11.1 rezgicertain details to be present in
the “constitutive contract” of the mass media dutiecluding such matters as the
procedure for the distribution of profits and feorganisation or liquidation. Article

11.2 requires that a contract be established betwlee founder and the “editorial

body”. And Article 11.3 provides for certain rightsf a clearly contractual nature, in
favour of the founder: the founder has the righpauticipate in the management of
the outlet in accordance with the constitutive cactt as well as applicable

legislation, to participate in profits and lossts,appoint and dismiss the editor-in-
chief, and to issue certain types of non-commeinfarmation as provided for in the

contract. The founder may not, except in casesigeavfor in the contract, “censor,

review or interfere in the ... activity of the ediadrbody”. Additionally, Article 18

%0 SeeResolution (74) 26 of Council of Europe, CommitfeMinisters, “On the Right of Reply —
Position of the Individual in Relation to the Pre§SoE Resolution), Appendix at para. 4. It should
also be noted that emerging international pradtisé&vours granting a right of reply to State atftko
public authorities. See para. 4(i) of this Resoluti
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requires the mass media outlet to act in accordavitte its charter (regulations),
which charter must be accepted by a majority ofsta#.

Analysis

While a general provision limiting the right of feders to interfere with the editorial
activities of a mass media outlet is welcome, westjon the placement of the other
provisions just mentioned, particularly in a lawesifically relating to the mass
media. We are concerned that detailed provisionshisf sort may, for example,
subject the media outlet to harmful legal wrangliagd otherwise unreasonably
restrict its activities. It is not clear, for exal®pwhy the right to appoint and dismiss
the editor should, by law, belong to the foundarsbme cases, media outlets, with
the acquiescence of the founder, may prefer ardifteformula. Furthermore, these
provisions relate to the general labour or busirsggects of mass media outlets. As
such, to the extent that they are legitimate, thleguld find their place in a labour
code, a corporate or enterprise code, or some l@gistation of general application.

Recommendation:
The provisions described above, with the exceptimied, should be removed
from the Law.

V.8 Loss of Rights of Founder

According to Article 11.4, founders lose their ggatas founders if, among other
things, they lose their citizenship. The Articlsalprovides that founders may lose
their status “in accordance with the legislatios&¢ond provision of Article 11.4).

Analysis

As a general matter, there should be no blankéticisn on mass media ownership
based on citizenship. It may be appropriate to sepcertain restrictions on foreign
ownership of broadcast media based, among othegghion the desire for local
control over this public resource, although everehiewould not be appropriate to
impose a blanket restriction on foreign ownershipn the other hand, it is
inappropriate, in our view, to impose such a rezent on other media. It may be
noted that foreigners may bring much-needed capitel expertise to the media
sector, which should not be deprived of this reseur

The provision on disqualification of founders “incardance with the legislation” is

unnecessary. If other legislation, presumably a tdwgeneral application, already

provides for their disqualification, there is noedeto repeat that here in a media
specific law.

Recommendations:
The blanket restriction on foreign ownership cameal in Article 11.4 should
be removed from the Law.

The second provision of Article 11.4 should be reetbfrom the Law.

V.9 Journalist Inquiries

Article 9 creates, for all staff members of anytedal body, the right to inquire into
and investigate events, and to use audio and vietrdings in the investigation. The
same Article entitles the staff member to exprassoh her “personal opinion on a
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specific event or circumstance”, including on artalecision or sentence after they
have taken legal effect.

Analysis

Article 9 reiterates general guarantees found undégrnational law and the
Constitution of Uzbekistan, which recognise thehtigf all persons to seek and to
disseminate information. However, by restrictingsthight to staff members of
editorial bodies, Article 9 creates the implicattbat others may not have this right or
that it somehow creates the right. A general pioxisn the media law affirming the
right to freedom of the media would be welcomedudh a provision must be general
in nature and styled as an affirmation of rightgher than as granting new rights.
Normally such a provision would occur at or near bleginning of a law.

Recommendation:
Article 9 should be either removed from the Lawredrafted in accordance
with the comments above.

IV.10  Foreign Mass Media

Article 24 provides: “Production of foreign massdige[within Uzbekistan] shall be
disseminated on the grounds of the relevant lagisland provisions of international
treaties to which the Republic of Uzbekistan isaap

Analysis

As with some other provisions critiqued above, @eti24 is unnecessary and may be
misleading. To the extent that is simply reiteratestters which are already binding
on the media, it is unnecessary. It may also dieeimpression that the dissemination
of foreign media should somehow be regulated amddd. In this regard, it may be
helpful to observe that the participating State$hefOSCE have affirmed:

[TIhe print and broadcast media in their territshould enjoy unrestricted access
to foreign news and information services. The publill enjoy similar freedom
to receive and impart information and ideas withinterference by public
authority regardless of frontiers, including thrbudoreign publications and
foreign broadcasts.

31 Moscow Documentpara. 26.1.
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