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I. Introduction 
This Memorandum provides an analysis of the amendments to the 1998 Press and 
Communications Law (Press Law Amendments) and the 2002 Law on Press Cards. 
These were signed into law by the Constitutional Court of Togo on 25 September 2002, 
following the failure of the President to give them legal force within two weeks of their 
adoption by Parliament, as constitutionally required.  
 
ARTICLE 19, Global Campaign for Free Expression, is gravely concerned about the new 
provisions. Amending an already harsh law, they strengthen the existing prohibition on 
spreading ‘ false news’ , provide draconian prison sentences for defamation and insult, 
including of the President and other State institutions, prohibit foreign ownership of the 
media and require all news and political affairs publications to employ a minimum 
number of licensed ‘professional journalists’ , among other things. Under the new Law on 
Press Cards, applicants for a licence are required to have professional qualifications and 
journalists may have their licences revoked when they have been convicted of offences 
such as defamation more than once or when they breach standards of professional 
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journalism, including a requirement to ‘ respect the sensibilities of their audience.’  
Worryingly, the new provisions are already being used against journalists and media that 
are critical of government policies.  
 
Together, the two laws constitute a serious threat to independent critical journalism in 
Togo and are an unwarranted interference with the right to freedom of expression as 
guaranteed under the International Covenant on Civil and Political Rights and the 
African Charter on Human and Peoples’  Rights, both of which the Republic of Togo has 
ratified. We recommend that substantial portions of the amended Press Law, and the 
entire Law on Press Cards, be repealed and criminal convictions under it quashed.  
 
This Memorandum analyses the two laws against the international guarantee of freedom 
of expression, detailing those sections that are in violation. It focuses on the amendments 
to the Press Law signed into law on 25 September, but it also makes recommendations 
regarding those portions of the Press Law that have not been amended. The Law on Press 
Cards is discussed in light of the relevant part of the Press Law which actually gives it 
effect.  
 

II. International and Constitutional Obligations 

II.1. The Guarantee of Freedom of Expression 
 
Article 19 of the Universal Declaration on Human Rights (UDHR),1 guarantees the right 
to freedom of expression in the following terms: 
 
 Everyone has the right to freedom of opinion and expression; this right includes the 

right to hold opinions without interference and to seek, receive and impart informa-
tion and ideas through any media and regardless of frontiers. 

 
The UDHR, as a UN General Assembly resolution, is not directly binding on States. 
However, parts of it, including Article 19, are widely regarded as having acquired legal 
force as customary international law since its adoption in 1948.2 
 
The International Covenant on Civil and Political Rights (ICCPR),3 a treaty with 149 
States Parties, to which Togo acceded in May 1984, imposes formal legal obligations on 
State Parties to respect its provisions and elaborates on many rights included in the 
UDHR. Article 19 of the ICCPR guarantees the right to freedom of expression in terms 
very similar to those found at Article 19 of the UDHR: 
 

1. Everyone shall have the right to freedom of opinion. 
2. Everyone shall have the right to freedom of expression; this right shall include 

freedom to seek, receive and impart information and ideas of all kinds, 

                                                 
1 UN General Assembly Resolution 217A (III), 10 December 1948. 
2 See, for example, Filartiga v. Pena-Irala, 630 F. 2d 876 (1980) (US Circuit Court of Appeals, 2nd 
Circuit).  
3 UN General Assembly Resolution 2200A (XXI), 16 December 1966, in force 23 March 1976. 
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regardless of frontiers, either orally, in writing or in print, in the form of art or 
through any other media of his choice. 

 
Freedom of expression is also protected in Article 9 of the African Charter on Human 
and Peoples’  Rights (ACHPR),4 which states: “Every individual shall have the right to 
receive information [and] the right to express and disseminate his opinions within the 
law.”  The African Commission on Human and Peoples’  Rights has recently adopted a 
Declaration of Principles on Freedom of Expression in Africa (African Declaration), 
which elaborates on the scope of this key right in some detail.5  
 
Guarantees of freedom of expression are also found in the two other regional human 
rights systems, at Article 13 of the American Convention on Human Rights6 and Article 
10 of the European Convention on Human Rights.7 
 
Freedom of expression is a key human right, in particular because of its fundamental role 
in underpinning democracy. The United Nations General Assembly, at its first session, 
declared: 
 

Freedom of information is a fundamental human right and ... the touchstone of all of 
the freedoms to which the United Nations is consecrated.”8  

 
Similarly, the African Commission on Human and Peoples’  Rights has held: 

 
Freedom of expression is a basic human right, vital to an individual’s personal 
development, his political consciousness, and participation in the conduct of public 
affairs in his country.9 

 
Statements to the same effect have been made by other international courts and tribunals, 
including the European Court on Human Rights, which has stated: 
 
 Freedom of expression constitutes one of the essential foundations of [a democratic] 

society, one of the basic conditions for its progress and for the development of every 
man … it is applicable not only to ‘ information’  or ‘ ideas’  that are favourably 
received or regarded as inoffensive or as a matter of indifference, but also to those 
that offend, shock or disturb the State or any sector of the population. Such are the 
demands of pluralism, tolerance and broadmindedness without which there is no 
‘democratic society’ .10 

 
Statements of this nature abound in the jurisprudence of numerous other national and 
international bodies and tribunals. For example, the Enugu High Court of Nigeria, in 
invalidating a law which prohibited seditious publications, emphasized: 

                                                 
4 OAU Doc. CAB/LEG/67/3 rev. 5, adopted 26 June 1981, in force 21 October 1986. 
5 Adopted at its 32nd Session, 17-23 October 2002.  
6 Adopted 22 November 1969, in force 18 July 1978. 
7 Adopted 4 November 1950, in force 3 September 1953. 
8 UN General Assembly Resolution 59(I), adopted 14 December 1946.  
9 Constitutional Rights Project and Media Rights Agenda v. Nigeria, 31 October 1998, Communications 
105/93, 130/94, 128/94 and 152/96, para. 52. 
10 Handyside v. United Kingdom, 7 December 1976, 1 EHRR 737, para. 49.  
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Freedom of speech is, no doubt, the very foundation of every democratic society, for 
without free discussion, particularly on political issues, no public education or 
enlightenment, so essential for the proper functioning and execution of the processes 
of responsible government, is possible.11  

 

II.2. Freedom of Expression and the Media 
The guarantee of freedom of expression applies with particular force to the media, 
including the broadcast media and public service broadcasters. The European Court of 
Human Rights has consistently emphasised “ the pre-eminent role of the press in a State 
governed by the rule of law.”  12 It has further stated: 
 

Freedom of the press affords the public one of the best means of discovering and 
forming an opinion of the ideas and attitudes of their political leaders. In particular, it 
gives politicians the opportunity to reflect and comment on the preoccupations of 
public opinion; it thus enables everyone to participate in the free political debate 
which is at the very core of the concept of a democratic society.13 

  
The Inter-American Court of Human Rights has stated: “ It is the mass media that make 
the exercise of freedom of expression a reality.”14 The media as a whole merit special 
protection under freedom of expression in part because of their role in making public, 
 

…information and ideas on matters of public interest. Not only does [the press] have 
the task of imparting such information and ideas: the public also has a right to 
receive them. Were it otherwise, the press would be unable to play its vital role of 
‘public watchdog’ .15 

 
This has been recognised by constitutional courts in countries around the world. For 
example, the Supreme Court of Appeal of South Africa has recently held: 

 
[W]e must not forget that it is the right, and indeed a vital function, of the press to 
make available to the community information and criticism about every aspect of 
public, political, social and economic activity and thus to contribute to the formation 
of public opinion. The press and the rest of the media provide the means by which 
useful, and sometimes vital information about the daily affairs of the nation is 
conveyed to its citizens—from the highest to the lowest ranks. Conversely, the press 
often becomes the voice of the people—their means to convey their concerns to their 
fellow citizens, to officialdom and to government.16 

II.3. Restrictions on Freedom of Expression 
The right to freedom of expression is not absolute. Both international law and most 
national constitutions recognise that freedom of expression may be restricted. However, 

                                                 
11 The State v. The Ivory Trumpet Publishing Co.,  [1984] 5 NCLR 736 (High Court, Enugu). 
12 Thorgeirson v. Iceland, 25 June 1992, 14 EHRR 843, para. 63. 
13 Castells v. Spain, 24 April 1992, 14 EHRR 445, para. 43. 
14 Compulsory Membership in an Association Prescribed by Law for the Practice of Journalism, Advisory 
Opinion OC-5/85 of 13 November 1985, Series A, No. 5, para. 34. 
15 Note 12, para. 63. 
16 National Media Ltd and Others v. Bogoshi, [1999] LRC 616, p. 628 (references omitted). 
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any limitations must remain within strictly defined parameters. Article 19(3) of the 
ICCPR lays down the conditions which any restriction on freedom of expression must 
meet: 
 

The exercise of the rights provided for in paragraph 2 of this article carries with it 
special duties and responsibilities. It may therefore be subject to certain restrictions, 
but these shall only be such as are provided by law and are necessary:  

(a) For respect of the rights or reputations of others;  
(b) For the protection of national security or of public order (ordre public), or of 

public health or morals. 
 

The African Charter on Human and Peoples’  Rights also recognises that freedom of 
expression may, in certain prescribed circumstances, be limited. Interpreting Article 9 of 
the Charter, which states the limitation clause in general terms, the African Declaration 
states: 
 

Any restrictions on freedom of expression shall be provided by law, serve a 
legitimate interest and be necessary and in a democratic society.17 

 
It follows that restrictions on freedom of expression must meet a strict three-part test. 
International jurisprudence makes it clear that this test presents a high standard which any 
interference must overcome in the strictest sense. First, the interference must be provided 
for by law. The European Court of Human Rights has stated that this requirement will be 
fulfilled only where the law is accessible and “ formulated with sufficient precision to 
enable the citizen to regulate his conduct.”18 Moreover, the African Commission has 
emphasised that a law restricting rights must itself respect the rule of law.19 Second, the 
interference must pursue a legitimate aim. These are the aims listed in Article 19(3) of the 
ICCPR. Third, the restriction must be necessary to secure one of those aims. The word 
“necessary” means that there must be a “pressing social need”  for the restriction. The 
reasons given by the State to justify the restriction must be “relevant and sufficient”  and 
the restriction must be proportionate to the aim pursued.20 
 

II.4. Independence of Media Bodies 
In order to protect the right to freedom of information and to protect the free flow of 
ideas, it is imperative that the media is permitted to operate independently from 
government control. This ensures the media’s role as public watchdog and that the public 
has access to a wide range of opinions, especially on matters of public interest.  
 
Under international law, it is well established that bodies with regulatory or 
administrative powers in the broadcast and/or telecommunications sector should be 
independent and free from political interference. For example, Principle VII(1) of the 
African Declaration states: 

                                                 
17 Principle II.2.  
18 The Sunday Times v. United Kingdom, 26 April 1979, 2 EHRR 245, para. 49. 
19 Sir Dawda K Jawara v. The Gambia, 11 May 2000, Communication Nos. 147/95 and 149/96.  
20 Lingens v. Austria, 8 July 1986, Application No. 9815/82, paras. 39-40 (European Court of Human 
Rights). 
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Any public authority that exercises powers in the areas of broadcast or 
telecommunications regulation should be independent and adequately protected 
against interference, particularly of a political or economic nature. 

 
ARTICLE 19’s principles on broadcast regulation, Access to the Airwaves: Principles on 
Freedom of Expression and Broadcast Regulation, state: 
 

All public bodies which exercise powers in the areas of broadcast and/or 
telecommunications regulation, including bodies which receive complaints from the 
public, should be protected against interference, particularly of a political or 
commercial nature. The legal status of these bodies should be clearly defined in law. 
Their institutional autonomy and independence should be guaranteed and protected 
by law, including in the following ways: 

·  specifically and explicitly in the legislation which establishes the body and, if 
possible, also in the constitution; 

·  by a clear legislative statement of overall broadcast policy, as well as of the 
powers and responsibilities of the regulatory body; 

·  through the rules relating to membership; 
·  by formal accountability to the public through a multi-party body; and 
·  in funding arrangements.21 

 
The Committee of Ministers of the Council of Europe has also adopted a 
Recommendation setting out the same principle.22  
 
With regard to the print media, the African Declaration concurs with the long-standing 
recognition that “ [e]ffective self-regulation is the best system for promoting high 
standards in the media.” 23 The principle of necessity requires, with regard to regulation of 
the media sector, that such regulatory systems are implemented in a manner that 
minimises the impact on the practical exercise of the right to freedom of expression. It is 
internationally recognised that it is not appropriate for media regulatory bodies to ‘police’  
the media. Rather, they should ensure that the sector functions smoothly by establishing a 
climate of dialogue, openness and trust in dealings with media practitioners. Importantly, 
any regulatory or complaints body must be strictly independent from political, economic 
or any other influence. As the African Declaration states: 
 

Any regulatory body established to hear complaints about media content, including 
media councils, shall be protected against political, economic or any other undue 
interference. Its powers shall be administrative in nature and it shall not seek to usurp 
the role of the courts.24 

 

                                                 
21 London: ARTICLE 19, March 2002, Principle 10. 
22 Recommendation R(2000)23 on the independence and functions of regulatory authorities for the 
broadcasting sector, adopted by the Committee of Ministers on 20 December 2000.  
23 Note 5, Principle IX.3.  
24 Ibid., Principle IX.2. 
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II.5. Constitutional Guarantees 
Togo is a member of the United Nations and a State Party to the ICCPR. As such, it is 
legally bound to protect freedom of expression in accordance with international law. 
Article 2(2) of the ICCPR states: 
 

Where not already provided for by existing legislative or other measures, each State 
Party to the present Covenant undertakes to take the necessary steps, in accordance 
with its constitutional processes and with the provisions of the present Covenant, to 
adopt such legislative or other measures as may be necessary to give effect to the 
rights recognized in the present Covenant.25  

 
The 1992 Constitution of Togo26 provides that international human rights treaties ratified 
by Togo as well as the Universal Declaration of Human Rights form part and parcel of 
the Constitution.27 This means that any laws and regulations adopted by the Togolese 
authorities must be consistent with international human rights norms. As the African 
Declaration is an authoritative interpretation of a binding international human rights 
treaty, the standards it articulates should also be included within the ambit of this 
constitutional principle.  
 
The Constitution also guarantees a number of rights and freedoms explicitly. The right to 
freedom of expression is constitutionally protected at Article 25, which states: 
 

Every person has the right to freedom of thought, conscience, religion, opinion and 
expression. These rights and freedoms will be exercised with respect for the rights of 
others, public order and norms provided by law or regulation. 

 
Freedom of the press is guaranteed separately at Article 26, which provides: 
 

Freedom of the press is recognised and guaranteed by the State. It shall be protected 
by the law.  
 
Every person has the right to produce and disseminate information and opinions 
orally, in writing or through any other means, within such limits as are defined by 
law.  

 
Article 84 provides that further rules to protect freedom of the press and access to 
information shall be provided by law.  
 
The constitution also provides for a general limitation clause, in addition to the 
limitations already built into these substantive clauses. Article 14 states: 
 

The exercise of the rights and freedoms guaranteed under the present Constitution 
shall be subject only to such limitations as are provided by law and necessary for the 
protection of national security, public order, public health, morals or the fundamental 
rights and freedoms of others.  

 
                                                 
25 See also the African Charter on Human and Peoples’  Rights, note 4, Article 1.  
26 Adopted 27 September 1992.  
27 Article 50.  
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To the extent that the term ‘necessary’  in Article 14 is interpreted consistently with 
international jurisprudence, it is in accordance with international requirements. However, 
the restrictions permitted by Articles 25 and 26 are much broader in scope than those 
allowed under international law. In particular, both provisions fail to require such 
restrictions to be ‘necessary’ , allowing instead any limitations that are, respectively, 
‘provided by law’  or ‘defined by law’ . This is an important omission.  
 
Recommendation: 
·  The Constitution should only provide for a single limitation clause for freedom of 

expression, in line with international standards, such as that found at Article 14. 
 

III. Analysis of the Press Law 
As noted, the Press Law Amendments provide for a number of unacceptable restrictions 
on the right to freedom of expression. Although it is a constitutional requirement, under 
Article 84 of the 1992 Constitution, that a law be enacted to protect freedom of 
expression, the Press Law cannot be characterised as ‘protecting’  either the press or 
freedom of expression in general. The few provisions that protect freedom of expression 
are vastly outweighed by the many restrictions and prescriptions, in both quantity and 
effect.  
 
This section analyses in detail the restrictions on freedom of expression laid down in the 
Press Law and the Law on Press Cards. First, this section critiques the scope of the Press 
Law and the vague general restrictions it introduces. Then, it analyses new penalties for 
defamation and other offences introduced by the Press Law Amendments, along with the 
licensing and registration schemes introduced by the Press Law Amendments together 
with the Law on Press Cards. Finally, this section comments on certain provisions in the 
Press Law that were not amended but which are, nevertheless, unduly restrictive. 

III.1. Scope of the Press Law 
The Press Law applies to all forms of communication in Togo, including the print media, 
the broadcast media and the Internet.28 With regard to print media, Article 7 makes it 
clear that every print publication is covered, whether it is a low-circulation single sheet 
pamphlet or a large national daily newspaper. 
 
This excessive scope of the Law is problematic, particularly in view of the extensive 
registration and other administrative requirements imposed on those who fall within the 
scope of the Law (discussed in detail below). It is clear from the jurisprudence of the UN 
Human Rights Committee that a requirement for occasional or small-scale publishers to 
register is incompatible with the right to freedom of expression;29 any registration scheme 
should apply, if at all, only to periodic, publicly available, mass-circulation media. The 
inclusion of the Internet within the remit of the Bill and, in particular, the requirement 
that Internet-based media practitioners as well as individual user homepages must 

                                                 
28 Articles 34 and 35.  
29 See Laptsevitch v. Belarus, 20 March 2000, Communication No. 780/1997. 
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register, is similarly incompatible with the right to freedom of expression. As a 
publications and communications medium, the Internet is vastly different from other 
media. It includes rarely visited personal homepages and small information or campaign 
pages, as well as sites attracting millions of hits per day. To impose the same, onerous 
regulatory requirements on all of these is clearly unreasonable. Furthermore, the technical 
nature of the Internet means that it simply cannot be regulated in the same way as the 
print or broadcast media.30  
 
Recommendation: 
·  Low-circulation and irregular print media, as well as Internet publications, should be 

excluded from the scope of the Press Law.  
 

III.2. ‘General’ restrictions and requirements 
Article 1 of the existing Press law restates, in broad terms, the right to freedom of 
expression and freedom of the press. As amended, Article 2 of the Press Law requires 
this right to be exercised within a framework of respect for professional rules of 
journalism, human dignity, free enterprise, public order, State secrets and ‘ the needs of 
public service’ , among other things.  
 
A number of other restrictions relate to personnel and foreign ownership. Article 10 
imposes a general restriction on foreign ownership, stating that foreign investment in 
print media should not amount to more than 49% of the total capital invested in a 
publication; contraventions may result in the loss of State subsidies, tax breaks or any 
other relief provided. Article 14 of the Press Law provides that ‘directors’  of print media 
enterprises must have Togolese nationality. This article, along with Article 39, states that 
no-one who has been deprived of their civil rights may be an owner or producer of any 
publication, while Article 39 states additionally that any ‘director’  of a radio or television 
station should be 18 years or older. Article 38 requires that 80% of the personnel of 
broadcast media must be Togolese.  
 
Analysis 
The general restrictions contained in Article 2 are problematic in a number of regards. 
First, a number of them appear to go beyond the list of ‘ legitimate aims’  provided in 
Article 25 of the Constitution, which is limited to ‘ the rights of others’  and ‘public order’  
(‘ l’ordre public’ ). Others are extremely vaguely worded. For example, it is wholly 
unclear what ‘ the needs of public service’  (‘des besoins du service public’ ) could mean 
and how this would operate as a limitation on freedom of expression. Second, these 
restrictions are posed in unqualified terms, failing to respect the key requirement in both 
Article 14 of the constitution and in Article 19 of the ICCPR that only restrictions which 
are ‘necessary’  should be imposed. There is no requirement, for example, that the 
expression in question should harm national security. As such, these restrictions go 
beyond than what is permitted under international law.  
                                                 
30 See, for example, ACLU v. Reno, 521 US 844 (1997), in which the United States Supreme Court declared 
that attempts to regulate the Internet in a similar manner to print or broadcast media were incompatible with 
the Constitutional guarantee of free speech. 
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A number of other provisions in the Press law are concerned with the nationality of those 
involved in the media. It is common practice in many countries to limit foreign 
ownership in the broadcast sector, but not foreign personnel. For example, in South 
Africa, “ foreign persons”  are barred, directly or indirectly, from exercising control over a 
private broadcasting licensee, from owning more than 20% of the financial or voting 
interests in a licensee or from holding more than 20% of the directorships31 but no 
restriction is placed on foreign workers in the broadcasting sector. The requirement in 
Article 38 that 80% of all personnel of a broadcaster be Togolese cannot be justified. 
Restrictions on nationality of journalists and other staff serve no legitimate purpose 
beyond those already served by general rules relating to immigration. Anyone who has 
the right to work in Togo should be allowed to work within the broadcasting sector. 
 
The limitations in Articles 10 and 14 on foreign involvement in the print sector are also 
problematical. The requirement that all editors of print media outlets should have 
Togolese nationality, like the foreign personnel restrictions in the broadcasting sector, 
serves no legitimate purpose not already foreseen under immigration law. It also 
seriously restricts the freedom of expression rights of non-nationals; it would, for 
example, prohibit refugees from running their own newspaper. The restriction on foreign 
investment in the print sector should also be reconsidered. Such restrictions are very rare 
in other countries and this could have the effect of starving the independent media of 
badly needed funds, undermining the development of a healthy, pluralistic print sector.  
 
Finally, the requirement that all directors of broadcast media should be 18 years or older 
may make it difficult for school or campus radio stations to operate, and should be 
reconsidered. Generally speaking, while the age and experience of an applicant for a 
broadcasting licence can be a consideration in deciding whether to grant such a licence, 
they should not be set as an absolute ban. To do so breaches the right to freedom of 
expression of a significant part of the population.  
 
Recommendations: 
·  The limitation clause in Article 2 should be brought into line with the three-part test. 
·  All restrictions based on age and nationality should be removed from the Press Law, 

with the exception of reasonable limitations on foreign ownership in broadcast media.  
 

III.3. Offences 
A number of the Press Law Amendments introduce new, harsher penalties for various 
existing offences, including violations of the journalistic ‘code of conduct’ , defamation 
against the president and spreading ‘ false news’ .  
 
The new Article 79 provides that any contravention of the standards of professional 
journalism will be punishable by a fine ranging from 50,000-500,000 CFA Francs 

                                                 
31 Independent Broadcasting Authority Act, No. 153 of 1993, section 48. These levels are doubled to 40% 
for signal carrier licensees. See section 38A. 
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(US$80-800) for ‘ordinary violations’  to 100,000-1,000,000 CFA Francs (US$160-1,600) 
and one to three years imprisonment for violations that affect national security or defence 
interests. Repeat offenders are liable to double the maximum penalty. The standards 
themselves are set out in Title II of the existing Press Law and include broadly phrased 
rules on such obligations as the duty to respect the religious, political and philosophical 
beliefs of the audience, the duty to respect individual privacy and ‘public morals’ ,32 and 
the duty of the press to inform and always to strive to provide true facts.33  
 
The new Article 82 provides that anyone who spreads ‘ false news’  is liable to a fine 
ranging from 500,000-1,000,000 CFA Francs (US$800-1,600), or 2,000,000 CFA Francs 
(US$3,200) in the case of a foreign publication, as well as a suspension of the publication 
concerned for one to three months. Repeat offenders are liable to double the maximum 
penalty.  
 
New Articles 89-91 relate to defamation of senior public officials. Under Article 89, 
defamation against the president is punishable by a fine ranging from 500,000-5,000,000 
CFA Francs (US$400-4,000) and imprisonment from three months to five years. A judge 
may additionally order the destruction of all existing copies of the publication, as well as 
its suspension for between one and three months.  
 
Article 90 prohibits defamation of individuals and public bodies, subject to a fine of 
1,000,000-2,000,000 CFA Francs (US$1,600-3,200) or three months’  to one year’s 
imprisonment. A judge may additionally order the destruction of all existing copies of the 
publication, as well as its suspension for between three months and one year. Under 
Article 91, defaming the courts, tribunals, the armed forces or public bodies is punishable 
by a fine ranging from 100,000-1,000,000 CFA Francs (US$160-1,600) and 
imprisonment for between six months and two years.  
 
For all of these defamation offences, repeat offenders are liable to double the maximum 
fine or term of imprisonment.  
 
These offences are in addition to the various defamation-related offences under the 
existing Press Law. Articles 97 and 98 already criminalise offending a foreign head of 
State or other foreign office bearers, as well as ‘outraging’  diplomats. Article 95 provides 
that defamation of the deceased is also punishable; proceedings may be instituted by 
relatives.  
 
New Article 99(3) prohibits the publication of administrative documents classified 
‘defence secret’ ; offenders may be sentenced to one to three years’  imprisonment in 
addition to any penalty that may be imposed under other laws. New Article 99(4) 
prohibits the publication of any internal administrative documents or correspondence; 
offenders may be sentenced to a term of imprisonment ranging from one to six months. 
Both offences apply to journalists as well as to those within the administration who may 
have ‘ leaked’  the documents or otherwise facilitated publication.  

                                                 
32 Article 66, existing Press Law.  
33 Article 68, existing Press Law.  
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New Article 99 prohibits the sale, distribution or reproduction of ‘prohibited works’ , 
including, for example, works that have been withdrawn from circulation following a 
finding of defamation. Contraventions are punishable with a fine ranging from 500,000-
1,000,000 CFA Francs (US$800-1,600) and/or imprisonment for between six months and 
one year. 
 
For all offences under the Press Law, Article 85 provides that the ‘Haute Autorité sur 
l©Audiovisuel et la Communication’  (HAAC) may mediate to find a friendly settlement 
before any criminal proceedings take place.  
 
Analysis 
A serious concern with regard to many of the offences set out under the Press Law, new 
and existing, and regardless of substance, is that they particularly single out the media for 
harsh treatment. Matters such as defamation and public order offences should be included 
in laws of general application, relevant to everyone, not just the media. Repetition of 
these prohibitions in the Press Law sends a signal to the media that they are being singled 
out for special treatment and is likely to have a chilling effect on freedom of expression 
of the press, leading to self-censorship. 
 
A second general concern is that all of these offences provide for harsh penalties, 
including substantial terms of imprisonment. In general, these penalties are 
disproportionate to the harm done 
 
It is also worrisome that many of the offences require a substantial minimum penalty to 
be imposed, such as a minimum of three months’  imprisonment or a 1,000,000 CFA 
Francs fine for group defamation. Minimum penalties do not allow for the imposition of 
penalties appropriate to each individual case and will frequently lead to the imposition of 
unduly harsh penalties.  
 
International law clearly recognises that unduly harsh sanctions breach the guarantee of 
freedom of expression.34 Sanctions, like other forms of restriction on freedom of 
expression, must be proportionate. One aspect this requirement is that any remedies 
already provided, for example on a voluntary or self-regulatory basis, should be taken 
into account in assessing court-awarded damages. To the extent that remedies already 
provided have mitigated the harm done, this should result in a corresponding lessening of 
any pecuniary damages.  
 
Finally, although in individual cases the HAAC may mediate before proceedings are 
initiated, this is not an independent body. Three of the seven members of the HAAC are 
appointed by the President and the remaining four by Parliament, and in practice it is 
highly politicised.35 The 2002 Human Rights Report of the US Department of State notes: 

                                                 
34 Tolstoy Miloslavsky v. the United Kingdom, 13 July 1995, Application No. 18139/91, para. 35 (European 
Court of Human Rights). 
35 Article 14, Loi Organique No. 96-10 portant composition de la haute autorité de l’audio-visuel et de la 
communication.  
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“Although nominally independent, in practice HAAC operated as an arm of the 
Government. It was dominated by Eyadema (the President) supporters…” 36 There is no 
indication that this has changed in 2003. Therefore, particularly in cases of defamation 
involving members of the government, we do not regard that the HAAC can provide 
impartial mediation. In any event, Togolese police have recently shown disregard for the 
role of the HAAC. In December 2002, for example, the editor of the weekly ‘Courrier du 
Citoyen’ , Sylvestre Djahlin Nicoué, was arrested as he was leaving a meeting with the 
HAAC, where he had been asked to “show more restrain in his articles” . He was 
subsequently charged with incitement and detained for five months.37  
 
In the following paragraphs, we set out our concerns with regard to individual offences in 
further detail.  
 
Contraventions of the Code of Conduct 
New Article 79 of the Press Law provides that contraventions of any of the standards set 
out in the code of conduct in the existing Press Law will be punishable by a fine and, 
where these contraventions affect national security or defence interests, imprisonment.  
 
In most countries around the world, journalists’  codes of conduct are drawn up by 
voluntary associations of media practitioners and set ethical standards that the media 
should strive to achieve. They are phrased in broad, aspirational terms (for example, that 
media “must take care not to publish inaccurate, misleading or distorted material”38) and 
are not intended or designed to be legally binding. Although members of the public are 
usually allowed to submit complaints to a supervisory body regarding violations of the 
code, the powers of this supervisory body are limited.  
 
The standards set out in the Press Law are also phrased in broad terms but they are, in 
stark contrast, legally binding and breach may lead to severe penalties, including 
imprisonment. This violates the standard under international law – incorporated through 
the Constitution – that restrictions on freedom of expression should be stated in clear and 
unambiguous wording and be “necessary in a democratic society” . For example, the 
journalistic duty under Article 66 to “ respect the religious, political and philosophical 
convictions of the audience”  is so vague as to be almost meaningless but, at the same 
time, contraventions may lead to a fine or even imprisonment.  
 
Defamation 
The newly penalties for defamation are problematic in several ways. First, in view of the 
fact that heavy fines may be imposed and contravention can even lead to imprisonment, 
the offences have to be classified as criminal in nature.39  
 
                                                 
36 Released 31 March 2003. On-line at: http://www.state.gov/g/drl/rls/hrrpt/2002/18231.htm.  
37 As reported by Reporters Sans Frontieres, available on the International Freedom of Expresion Exchange 
<http://www.ifex.org>.  
38 Article 1(i) of the UK Press Complaints Commission Code. Available at: 
http://www.pcc.org.uk/cop/cop.asp.  
39 See, for example, the European Court of Human Rights’  reasoning in Engel v. the Netherlands, 23 
November 1976, Application Nos. 5100/71, 5101/71, para. 82.  
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It is increasingly acknowledged that defamation belongs in the civil, not in the criminal 
sphere. ARTICLE 19’s Defining Defamation: Principles on Freedom of Expression and 
Protection of Reputation,40 a standard-setting statement of principles on freedom of 
expression and defamation that has been endorsed by, among others, the UN Special 
Rapporteur on Freedom of Expression,41 states: 
 

All criminal defamation laws should be abolished and replaced, where necessary, 
with appropriate civil defamation laws. Steps should be taken, in those States which 
still have criminal defamation laws in place, to progressively implement this 
Principle.42 

 
At a very minimum, defamation laws should correspond to the following 
standards: 

 
1. no-one should be convicted for criminal defamation unless the party claiming to 
be defamed proves, beyond a reasonable doubt, the presence of all the elements of 
the offence, as set out below; 
 
 2. the offence of criminal defamation shall not be made out unless it has been 
proven that the impugned statements are false, that they were made with actual 
knowledge of falsity, or recklessness as to whether or not they were false, and that 
they were made with a specific intention to cause harm to the party claiming to be 
defamed; 
 
 3. public authorities, including police and public prosecutors, should take no part in 
the initiation or prosecution of criminal defamation cases, regardless of the status of 
the party claiming to have been defamed, even if he or she is a senior public official; 
 
 4. prison sentences, suspended prison sentences, suspension of the right to express 
oneself through any particular form of media, or to practise journalism or any other 
profession, excessive fines and other harsh criminal penalties should never be 
available as a sanction for breach of defamation laws, no matter how egregious or 
blatant the defamatory statement.43 

 
Similar standards are found in the recently adopted African Declaration, which states in 
Principle XII: 
 

States should ensure that their laws relating to defamation conform to the following 
standards: 

·  no one shall be found liable for true statements, opinions or statements 
regarding public figures which it was reasonable to make in the 
circumstances; 

·  public figures shall be required to tolerate a greater degree of criticism; and 
·  sanctions shall never be so severe as to inhibit the right to freedom of 

expression, including by others. 
 

                                                 
40 (London: ARTICLE 19, 2000). 
41 E/CN.4/2001/64, Annex V.  
42 Defining Defamation, note 40, Principle 4(a). See also Principle XIII of the African Declaration: “States 
shall review all criminal restrictions on content to ensure that they serve a legitimate interest in a 
democratic society.”  
43 Defining Defamation, note 40, Principle 4(b).  
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The new defamation provisions contravene these standards in a number of respects. A 
number of the new provisions provide special protection to public figures, such as the 
President or members of parliament, who should tolerate greater criticism rather than 
benefit from additional legal protection. Other amendments afford greater protection for 
public bodies, in breach of the standard accepted in countries around the world that 
public bodies should not be able to sue for defamation.44 The new amendments also 
introduce harsh penalties, including imprisonment and suspension of publications as well 
as fines, thus breaching established international standards.  
 
A number of the existing provisions are problematic beyond the fact that they should be 
transferred to the civil code. The offences of ‘offending a foreign head of state’  or other 
foreign dignitaries, found in Articles 97 and 98, provide enhanced protection to public 
figures, albeit foreign, and on that ground alone breach international standards. In 
addition, it is now becoming clear that legal provisions providing special protection to the 
reputation of foreign heads of State are in themselves incompatible with modern concepts 
of democracy. In a landmark case concerning French defamation laws, the European 
Court of Human Rights held, in July 2002: 
 

[To] withdraw [Heads of State] from criticism only because of their function or 
stature, without taking into account the public interest in criticism … amounts to 
conferring an exorbitant privilege on foreign heads of State which cannot be 
reconciled with the political practice and designs of today. Whatever the obvious 
interest, for any State, to maintain friendly relations with the leaders of other States, 
this privilege exceeds what is necessary to achieve such a goal.45  

 
Finally, Article 95 criminalises defamation of the deceased. This is in breach of Principle 
2 of the ARTICLE 19 standards. Unlike property, ‘ reputation’  is not an interest that can 
be inherited; any interest surviving relatives may have in the reputation of a deceased 
person is fundamentally different from that of a living person in their own reputation. 
Furthermore, the right to sue in defamation for the reputation of deceased persons is 
easily abused and has an inhibiting effect on free and open debate about historical events. 
 
False news 
New Article 82 criminalises spreading ‘ false news’ . 
 
Under international law, it is well established that criminal prohibitions on spreading 
rumours or false news are unjustifiable as a restriction on freedom of expression. Even 
the very best journalists make mistakes and criminalising such mistakes exerts an 
unacceptable chilling effect on freedom of expression and serves very little purpose. In 
May 2000, a prohibition on false news was struck down by the Supreme Court of 
Zimbabwe in a case involving two journalists who had published a story alleging there 
had been a coup attempt in the Zimbabwean army. They were charged and ultimately 
convicted for disseminating false news likely to cause fear, alarm or despondency. 

                                                 
44 See, for example, Derbyshire County Council v. Times Newspapers Ltd., [1993] 1 All ER 1011, p. 1017 
(UK House of Lords); Rajgopal v. State of Tamil Nadu, (1994) 6 Supreme Court Cases 632, p. 650 
(Supreme Court of India) and City of Chicago v. Tribune Co., 307 US 595 (1923) (US Supreme Court).  
45 Colombani and others v. France, 25 June 2002, Application No. 51279/99, para. 68.  
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However, on appeal the Supreme Court unanimously and unambiguously struck this 
provision down as a breach of the guarantee of freedom of expression.46 Other courts 
have also held that the offence of ‘ spreading false news’  is incompatible with the right to 
freedom of expression.47 
 
‘False news’  provisions have been in active use in Togo for some time. On 12 September, 
less than two weeks after the parliamentary adoption of the new Article 82, Claude 
Ameganvi, editor of the journal Nwayo, was sentenced to four months imprisonment 
under the ‘old’  false news prohibition for an article speculating on the personal wealth of 
the President.48 More recently, on 25 June 2003, Reporters Sans Frontiers (RSF) reported 
that three journalists had been charged with ‘distributing false news.’  One had been 
arrested in an Internet café, while scanning photographs of persons who had allegedly 
been beaten up by police during the last presidential elections; a second for asking him to 
scan them and the third for sending similar photographs to a foreign-based website.49  
 
Releasing and publishing ‘secret’  documents 
New Article 99 makes it an offence to leak or publish any documents classified as 
‘defence secret’ , rendering both journalists and civil servants liable to punishment.  
 
Under international standards, any kind of punishment of civil servants for ‘ leaking’  
classified information can be legitimate only if publication of that information poses a 
risk of serious harm to national security and there is no overriding public interest in the 
disclosure. The Johannesburg Principles on National Security, Freedom of Expression 
and Access to Information, a standard-setting ARTICLE 19 publication endorsed by the 
UN Special Rapporteur on Freedom of Expression,50 state: 
 

Principle 15: General Rule on Disclosure of Secret Information 
 
No person may be punished on national security grounds for disclosure of 
information if (1) the disclosure does not actually harm and is not likely to harm a 
legitimate national security interest, or (2) the public interest in knowing the 
information outweighs the harm from disclosure. 
 
Principle 16: Information Obtained Through Public Service 
 
No person may be subjected to any detriment on national security grounds for 
disclosing information that he or she learned by virtue of government service if the 
public interest in knowing the information outweighs the harm from disclosure. 

 
New Article 99 clearly falls below these standards both in its application to the original 
disclosure by civil servants and the secondary disclosure by the media. 

                                                 
46 Chavunduka and Choto v. Minister of Home Affairs & Attorney General, 22 May 2000, Judgement No. 
S.C. 36/2000.  
47 See, for example, R v. Zundel, [1992] 2 SCR 731 (Supreme Court of Canada).  
48 Reported by International PEN, available on the International Freedom of Expression Exchange: 
<http://www.ifex.org>.  
49 As reported on the International Freedom of Expression Exchange: http://www.ifex.org,  or 
http://www.rsf.org/article.php3?id_article=7254  
50 See, for example, E/CN.4/1998/40, see Vol. II Freedom of Expression Digest/ Africa, ARTICLE 19  
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Recommendations: 
·  The Press Law should not provide for special restrictions on media content. 

Legitimate content restrictions, such as defamation laws, should be included in laws 
of general application, not in media-specific laws. 

·  Defamation should be decriminalised. Any sanctions for defamation and related 
offences should be proportionate and should not include the possibility of criminal 
sanctions, such as imprisonment. The law should not prescribe minimum penalties. 

·  All defamation laws should adhere to the following standards: 
�  public officials, including foreign functionaries, should not benefit from greater 

protection; 
�  public bodies should not be allowed to sue for defamation; and 
�  the relatives of a deceased should not be allowed to institute proceedings on 

behalf of the deceased.  
·  The offence of ‘spreading false news’  should be removed from the statute books.  
·  Punishment for ‘ leaking’  or publishing classified information should be available 

only where publication of the information poses a risk of serious harm to national 
security and there is no overriding public interest in the disclosure. 

·  The HAAC cannot be seen as an independent regulatory or mediation body.  
 

III.4. Licensing journalists; newspaper registration; depositing 
copies 

Several of the Press Law Amendments deal with the existing licensing and registration 
schemes.  
 
The new Article 9 requires at least one-third of the journalistic workforce of all news and 
political affairs publication to be officially licensed ‘professional journalists’ . This is 
linked to the new Law on Press Cards. Under this law, only holders of a Press Card will 
be considered ‘professional journalists’ . Three different types of Press Cards may be 
issued: ordinary, honorary or ‘stagiaire’ . Ordinary Press Cards will be issued to full-time 
and employed journalists. Honorary Press Cards are for retired, free-lance or temporarily 
unemployed journalists while ‘stagiaire’  Press Cards are for students and interns. Article 
2 states that cards may only be issued to journalists who fulfil certain ‘ legal conditions’  
as may be specified. These conditions are not actually, although Articles 7, 11 and 14 
each state a number of formal procedural requirements, including a requirement that 
applicants submit a detailed curriculum vitae and professional certificate. Cards are valid 
for two years (one year for honorary and stagiaire). They may be renewed (only once for 
stagiaires), although there is no presumption of renewal so that the entire applications 
process must be gone through each time. Holders of a Press Card are under a legal 
obligation to respect national security and the right to privacy as well as rules of 
professional conduct and any other rules and regulations in force in Togo. Journalists 
who have been found guilty of ‘press offences’  more than once may have their Press 
Card revoked. The HAAC is responsible for administering the scheme.  
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Under Article 15 of the Press Law, all print media are required to register with the 
HAAC. Article 16 states that the choice of title of a print publication is free, so long as it 
respects ‘human dignity’  and the interests of national defence and it is not confusingly 
similar to an existing title. Titles that have not been used for three months or longer may 
be taken by another publication and any foreign titles should be accompanied by a 
translation in the official language. Upon receipt of the application for registration, which 
should include such particulars as the name and address of the proprietor and the 
proposed title of the publication, the HAAC must confirm whether the requirement that at 
least one-third of the personnel are licensed journalists has been met.  
 
Article 21 of the existing Press Law requires all publications to mention the name and 
address of its printers, while Article 22 requires all ‘media distributors’  to register with 
their local authorities. Various provisions of the Press Law require copies of all 
publications to be deposited with various authorities. Chapter II of Title I of the Press 
Law (including the amended Article 32) requires copies of all publications, national and 
foreign-produced, to be provided to the Interior Ministry, the Ministry of 
Communications, the HAAC and the National Central Library. The requirement applies 
to all ‘publications’ , including music (whether recorded or as sheet music) and 
photographic publications. The breadth of this requirement is illustrated by the formal 
exclusions which are found at Article 26, which include invitation cards and instruction 
manuals for equipment. Article 30 stipulates that every copy that is deposited must carry 
certain information including the name of the producer, editor or director and the printers, 
as well as the date of production. Responsibility for depositing copies rests with the 
printer or producer or, in the case of foreign-produced materials, with the distributor.  
 
Failure to register or to deposit copies with the authorities may result in a fine ranging 
from 10,000-100,000 CFA Francs. Repeat offenders are liable to double the maximum 
fine.51  
 
Analysis 
The procedure for issuing ‘professional journalists’  with a Press Card and the 
requirement that all publishers employ holders of a Press Card as at least one-third of 
their journalists is effectively a mandatory licensing regime. It is well-established in 
international law that any requirement for individual practitioners to register is 
incompatible with the right to freedom of expression. In an Advisory Opinion concerning 
a compulsory licensing scheme for journalists in Costa Rica, the Inter-American Court of 
Human Rights clearly stated the principle: 
 

[T]he compulsory licensing of journalists does not comply with the (right to freedom 
of expression) because the establishment of a law that protects the freedom and 
independence of anyone who practices journalism is perfectly conceivable without 
the necessity of restricting that practice only to a limited group of the community.52 

 

                                                 
51 Article 72, existing Press Law.  
52 Compulsory Membership in an Association Prescribed by Law for the Practice of Journalism, Advisory 
Opinion OC-5/85 of November 13, (Series A) No. 5 (1985), paragraph 79. 
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The licensing process envisaged by the Press Law is particularly insidious since it is 
clearly control-oriented. The fact that applicants need to submit a detailed curriculum 
vitae, the vague references to upholding professional standards and respecting privacy, 
the need to re-apply to the HAAC every two years, or every year in the case of free-
lancers, and the potentially serious consequences for the publication for which the 
journalist publishes – it may loose its registration status – all combine to render the 
licensing scheme illegitimate under international law.  
 
We also recommend that the registration scheme for media organisations be reconsidered. 
Although international law does not at present rule out purely technical registration 
schemes, they serve no purpose and can exert a chilling effect on freedom of expression. 
If the government does persist in requiring media organisations to register, this must be a 
purely administrative matter, akin to company registration. The information required 
should be lodged with an administrative body and registration should be automatic upon 
the submission of the relevant documents. A technical registration scheme for mass 
media organisations is compatible with the guarantee of freedom of expression only if it 
meets the following conditions: 
·  the authorities should have no discretion to refuse registration once the requisite 

information has been provided; 
·  registration should not impose substantive burdens and conditions upon the media; 

and 
·  the registration system should be administered by bodies which are independent of 

government.53 
 
The registration system for print media established under the Pres Law fails to meet any 
of these conditions. As noted above, the HAAC is not independent of government. In 
addition, it imposes various substantive limitations, for example that the choice of title 
respect ‘human dignity’ .54 It should also be noted that the registration scheme is linked to 
the licensing scheme in that newspapers may be registered only if at least one-third of 
their editorial staff are licensed journalists, a requirement which in itself is illegitimate as 
outlined above.  
 
Any registration scheme should not be enforced through fines, as envisaged in Article 
72.55 A light, administrative sanction would be more appropriate. 
 
Finally, the various requirements for copies of publications to be deposited with two 
different ministries as well as with the HAAC are clearly excessive. There can be no 
legitimate justification for this or for the requirement that all publications should indicate 
the name and address of the printers. The primary purpose of these provisions appears to 

                                                 
53 African Declaration, note 5, Principle VIII. See also Constitutional Rights Project and Media Rights 
Agenda v. Nigeria, 31 October 1998, Communication nos. 105/93, 130/94, 128/94 and 152/96 (African 
Commission on Human and Peoples’  Rights). 
54 See Gaweda v. Poland, 14 March 2002, Application No. 26229/95 (European Court of Human Rights).  
55 In Laptsevitch v. Belarus, note 29, the complainant was fined a similar amount (390 000 roubles). The 
UN Human Rights Committee in that case found a violation of the right to freedom of expression. 
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be to allow the authorities to monitor and control the content of what is published in Togo 
and by whom it is printed. 
 
Recommendations: 
·  The licensing scheme for individual journalists should be repealed. 
·  Consideration should be given to abolishing the registration requirement. In the 

alternative, the registration scheme should be amended to bring it into line with the 
following minimum requirements: 
�  the authorities should have no discretion to refuse registration once the requisite 

information has been provided; 
�  registration should not impose substantive burdens and conditions upon the 

media; and 
�  the registration system should be administered by bodies which are independent 

of government.  
·  Publications should not be required to lodge copies with the authorities other than a 

library for archival purposes. 
 


