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l. Introduction

This Memorandum provides an analysis of the Press and Printed Materials Act, 2004, of
Sudan (the Act), enacted by the National Assembly in June 2004. The analysis is based
on an &mofficial trandation of the Act provided by the Advisory Council for Human
Rights.

ARTICLE 19 is gravely concerned about this Act, which repeals the 1999 Press Act
without improving legal protection for freedom of expression and without paying regard
to recommendations made by the UN Human Rights Committee. In 1997, commenting
on an earlier press law, the Committee questioned the independence of the Press Council
and expressed strong concern at the licensing and registration system for the press,
recommending: “Current laws and decrees should be revised so as to remove all
disproportionate limitations on the media, which have the effect of jeopardizing freedom
of expression itself.”?

! ARTICLE 19 takes no responsibilities for errorsin the analysis below resulting from inaccurate or

erroneous translation.
2 Concluding Observations on Sudan’s Second Periodic Report, 19 November 1997, UN Doc.
CCPR/C/79/Add.85, para. 18.




Instead of implementing these recommendations, the new Act imposes such harsh
restrictions on the right to express oneself through the media as to render independent and
critical journalism virtually impossible. The Act introduces a harsh regime of sanctions
and strengthens the existing control by the executive branch of the government,
especialy the President of the Republic. Under the Act, media practitioners and
institutions have to apply for alicence on an annual basis with the Press and Printed Press
Materials National Council (Press Council), whose independence is inadequately
guaranteed. Applicants for a licence are required to have professional qualifications and
journalists and media institutions may have their licences revoked when they have been
convicted of press offences more than once or when they breach standards of professional
journalism, including a vague requirement to ‘respect chastity’. The Act also prohibits the
free distribution of foreign publications. On the whole, it imposes an unacceptable form
of quasi-criminal control over the mediain Sudan.

We are aso concerned that the enactment of the Act appears to run counter to the
provisions of the different agreements and protocols signed by the parties to the ongoing
peace discussions, the Government of Sudan (GOS) and the Sudan Peopl€e's Liberation
Movement/Sudan People’'s Liberation Army (SPLM/A). The Machakos Protocol of 2002
and the Power Sharing Protocol of 2004 recommend close collaboration between the
parties to the peace talks and recognise respect for human rights as a key priority in the
negotiations for a peaceful settlement of the Sudan conflict. According to Part V,
Schedule A, paragraph 34 of the Power Sharing Agreement, the National Government
has the primary responsibility to regulate, “National information, publications,
telecommunications regulations’. On the other hand, paragraph 17 of Schedule B
allocates the following to the Government of Southern Sudan as an exclusive area of
competence: “GOSS information, publications, media and telecommunications utilities.”
Finally, Schedule D provides that the following shall be an area of concurrent power:
“Information, Publications, Media, Broadcasting and Telecommunications’. The current
Act was passed by the National Assembly without any apparent involvement by other
stakeholders. Given its all-embracing nature, and its restrictive tendencies, it is unclear
what scope there is left for the government of South Sudan to enact its own media
policies. This is particularly important given that the Act seriously infringes
constitutionally guaranteed rights.

Part 1l of this Memorandum summarises the status of freedom of expression under
international law and restates international standards on media regulation. Part I11 of this
Memorandum analyses the Press Act against these internationa standards on freedom of
expression, highlighting those provisions that breach the guarantees. It also raises
concerns about the legis ative process |eading to the passing of the Act.

. International and Constitutional Obligations
[I.L1 The Guarantee of Freedom of Expression

Article 19 of the Universal Declaration on Human Rights (UDHR) guarantees the right to
freedom of expression in the following terms:
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Everyone has the right to freedom of opinion and expression; this right includes the
right to hold opinions without interference and to seek, receive and impart
information and ideas through any media and regardless of frontiers.

The UDHR, as a UN General Assembly resolution, is not directly binding on States.
However, parts of it, including Article 19, are widely regarded as having acquired legal
force as customary international law since its adoption in 1948.* The International
Covenant on Civil and Political Rights (ICCPR),> which Sudan ratified in 1986, imposes
formal legal obligations on State parties to respect its provisions. Article 19 of the ICCPR
guarantees the right to freedom of expression in the following terms:

2 Everyone shall have the right to freedom of expression; this right shal
include freedom to seek, receive and impart information and ideas of al kinds,
regardless of frontiers, either orally, in writing or in print, in the form of art or
through any other media of his choice.

The African Charter on Human and Peoples’ Rights,® which Sudan also ratified in 1986,
guarantees the right to freedom of expression in Article 9 asfollows:

(1) Every individual shall have the right to receive information.
(2) Every individual shall have the right to express and disseminate his opinions
within the law.

The African Commission on Human and Peoples Rights, meeting at its 32nd Ordinary
Session, from 17th to 23rd October 2002, adopted the Declaration of Principles of
Freedom of Expression in Africa, which elaborates on Article 9 of the African Charter,
setting out a number of principles and standards on freedom of expression issues. It
provides. “State parties to the African Charter on Human and Peoples Rights should
make every effort to give practical effect to these principles.”’

Freedom of expression is also protected by other regional human rights instruments,
including Article 10 of the European Convention on Human Rights (ECHR)® and Article
13 of the American Convention on Human Rights.’ These instruments, and the decisions
of courts and tribunals made under them, are not binding on Sudan. Nonetheless, they
provide authoritative elaboration on the content and scope of the right to freedom of
expression as guaranteed internationally as well as in the Sudanese constitution.

3 UN General Assembly Resolution 217A(111), adopted 10 December 1948.

* See, for example, Filartiga v. Pena-Irala, 630 F. 2d 876 (1980) (US Circuit Court of Appeals, 2"
Circuit).

® UN Genera Assembly Resolution 2200A (XX1), 16 December 1966, in force 23 March 1976.

® Adopted 26 June 1981, in force 21 October 1986.

" Declaration of Principles on Freedom of Expression in Africa, African Commission on Human and
Peoples’ Rights, 32™ Session, 17-23 October 2002: Banjul, The Gambia.

8 Adopted 4 November 1950, in force 3 September 1953.

° Adopted 22 November 1969, in force 18 July 1978.
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.2 Freedom of Expression and the Media

The guarantee of freedom of expression applies with particular force to the media. The
African Commission on Human and Peoples’ Rights has emphasised,

... the key role of the media and other means of communication in ensuring full
respect for freedom of expression, in promoting the free flow of information and
ideas, in assisting people to make informed decisions and in facilitating and
strengthening democracy.*®

Similarly, the European Court of Human Rights has consistently emphasised the “pre-
eminent role of the pressin a State governed by the rule of law.”™* It has further stated:

Freedom of the press affords the public one of the best means of discovering and
forming an opinion of the ideas and attitudes of their political |eaders. In particular, it
gives politicians the opportunity to reflect and comment on the preoccupations of
public opinion; it thus enables everyone to participate in the free politica debate
which is at the very core of the concept of a democratic society.'

And, as the UN Human Rights Committee has stressed, a free media is essential in the
political process:

[T]he free communication of information and ideas about public and political issues
between citizens, candidates and €elected representatives is essential. This implies a
free press and other media able to comment on public issues without censorship or
restraint and to inform public opinion.™

The European Court of Human Rights has aso stated that it is incumbent on the media to
impart information and ideasin all areas of public interest:

Whilst the press must not overstep the bounds set [for the protection of the interests
set forth in Article 10(2)] ... it is nevertheless incumbent on it to impart information
and ideas of public interest. Not only does the press have the task of imparting such

information and ideas: the public also has aright to receive them. Were it otherwise,

the press would be unableto play its vital role of “public watchdog”.**

[I.3 Restrictions on Freedom of Expression

The right to freedom of expression is not absolute. Both internationa law and most
national constitutions recognise that freedom of expression may be restricted. However,
any limitations must remain within strictly defined parameters. Article 19(3) of the
ICCPR lays down the conditions which any restriction on freedom of expression must
meet:

19 Declaration of Principles on Freedom of Expression in Africa, note 7, preamble.
™ Thorgeirson v. Iceland, 25 June 1992, Application No. 13778/88, para. 63.

12 Castells v. Spain, 24 April 1992, Application No. 11798/85, para. 43.

13 UN Human Rights Committee General Comment 25, issued 12 July 1996.

14 Jersild v. Denmark, 23 September 1994, Application No. 15890/89, para. 31.
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The exercise of the rights provided for in paragraph 2 of this article carries with it
specia duties and responsibilities. It may therefore be subject to certain restrictions,
but these shall only be such as are provided by law and are necessary:

(@  For respect of the rights or reputations of others;

(b)  For the protection of nationa security or of public order (ordre public), or of

public health or morals.

A similar formulation can be found in the European and American regional human rights
treaties and in the Declaration of Principles on Freedom of Expression in Africa.”® These
have been interpreted as requiring restrictions to meet a strict three-part test.”® First, the
interference must be provided for by law. This requirement will be fulfilled only where
the law is accessible and “formulated with sufficient precision to enable the citizen to
regulate his conduct.”*” Second, the interference must pursue a legitimate aim. The list of
ams in Article 19(3) of the ICCPR is exclusive in the sense that no other aims are
considered to be legitimate as grounds for restricting freedom of expression. Third, the
restriction must be necessary to secure one of those aims. The word “necessary” means
that there must be a “pressing social need” for the restriction. The reasons given by the
State to justify the restriction must be “relevant and sufficient” and the restriction must be
proportionate to the aim pursued.*

.4 Media Regulation

Article 2 of the ICCPR places an obligation on States to “adopt such legidative or other
measures as may be necessary to give effect to the rights recognised by the Covenant.” This
means that States are required not only to refrain from interfering with rights but also to take
positive steps to ensure that rights, including freedom of expression, are respected. In effect,
governments are under an obligation to create an environment in which a diverse,
independent media can flourish, thereby satisfying the public’s right to know. The African
Charter on Human and Peoples’ Rights echoes the same obligations vis-a-vis its Member
States, providing that “Member States of the Organisation of African Unity [now African
Union] Parties to the present Charter shal recognise the rights, duties and freedoms
enshrined in the Charter and shal undertake to adopt legidative or other measures to give
effect to them.”**

A crucia aspect of this ‘positive obligation’ is the need to promote pluralism within, and
ensure equal access of al to, the media®® The UN Human Rights Committee has stressed
the importance of a plurdistic media in nation-building processes, holding that attempts to
straight-jacket the mediato advance ‘ nationa unity’ violate freedom of expression:

5 Article 10(2) ECHR; Article 13(2) ACHR; Principle 2, African Declaration.

16 See, for example, Mukong v. Cameroon, 21 July 1994, Communication No. 458/1991, para. 9.7 (UN
Human Rights Committee).

™ The Sunday Times v. United Kingdom, 26 April 1979, Application No. 6538/74, para. 49 (European Court of
Human Rights).

8 Lingens v. Austria, 8 July 1986, Application No. 9815/82, paras. 39-40 (European Court of Human
Rights).

9 Note 6, Article 1.

% See Informationsverein Lentia v. Austria, 24 November 1993, Application Nos. 13914/88, 15041/89,
15717/89, 15779/89 and 17207/90, para. 38 (European Court of Human Rights).
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The legitimate objective of safeguarding and indeed strengthening nationa unity under
difficult politica circumstances cannot be achieved by attempting to muzzle advocacy
of multi-party democratic tenets and human rights.?*

In order to promote pluralism and protect the right to freedom of expression, it isimperative
that the media is permitted to operate independently from government control. This ensures
the media’s role as public watchdog and that the public has access to a wide range of
opinions, especially on matters of public interest.

This has important implications for media regulatory models. First, as has been stated by the
African Commission, for the Erint media, self-regulation is the best system for promoting
high standards in the media®* Where sdlf-regulation has demonstrably failed, a public
authority may be entrusted with some limited aspects of media regulation, provided it does
not function as a quasi-judicial organ. With regard to such bodies, it is accepted that, as a
general rule:

All public authorities which exercise forma regulatory powers over the media should be
protected againgt interference, particularly of a politica or economic nature, including
by an appointments process for members which is transparent, alows for public input
and is not controlled by any particular political party.?

Systems which require the print media or individual media practitioners to apply for
permission to publish are incompatible with the right to freedom of expression, as are
regulatory systems that are not independent from the government.?* A system that merely
requires administrative registration can pass muster so long as it does not impose any undue
restrictions and is administered by an independent body.* However, the UN, OAS and
OSCE specid mandates on freedom of expression have warned that registration systems for
the print media are often abused and used to control the media, and they should, therefore,
be avoided.?® It may be noted, in this regard, that only a limited number of countries
require such registration.”” In some countries, a prohibition against licensing of the media
has even been enshrined in the constitution. The 1992 Constitution of the Republic of
Ghana, for example, states:

2! Mukong v. Cameroon, 21 July 1994, Communication No. 458/1991, para. 9.7.

2 African Declaration, note 7, Principle IX. By contrast, the broadcast media may be more strictly
regulated in order to manage the limited available radio spectrum.

% Joint Declaration by the UN Special Rapporteur on Freedom of Opinion and Expression, the OSCE
Representative on Freedom of the Media and the OAS Special Rapporteur on Freedom of Expression,
December 2003.

# As established in Media Rights Agenda and Others v. Nigeria, 31 October 1998, Nos. 105/93, 128/94 and
152/96 (African Commission on Human and Peoples’ Rights) and Compulsory Membership in an
Association Prescribed by Law for the Practice of Journalism, Advisory Opinion OC-5/85, November 13
1985, Series A, No.5 (Inter-American Court of Human Rights). See aso the African Declaration, note 7,
Principles VII1.1 and X.2.

% African Declaration, note 7, Principles VI11.1, 1X.2 and X.2.

% Note 23. An example of such an abuseis referenced in the UN Human Rights Committee case of
Laptsevich v. Belarus, 20 March 2000, Communication Né780/1997.

2" A recent survey by ARTICLE 19 from Southern Africa indicates that only Zimbabwe currently requires
individua journalists to register. Botswana, Malawi, Namibia, South Africa, Swaziland, Tanzania and
Zambia all do not impose such requirements. Indeed, an attempt to impose a registration system was struck
down as unconstitutional in Zambia and the Zimbabwean system has attracted widespread condemnation.
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162(3) There shall be no impediments to the establishment of private press or media;
and in particular, there shall be no law requiring any person to obtain alicense as a
prerequisite to the establishment or operation of a newspaper, journal or other media
for mass communication or information.

Practical guidance on the establishment and guarantee of the independence of media
regulatory bodies may be found in recommendations made within the Council of Europe
system, although it is stressed that these are restricted in scope to broadcasting. A
Recommendation made by the Committee of Ministers of that organisation, on the
Independence and Functions of Regulatory Authorities for the Broadcasting Sector,?
includes a set of Guidelines regarding broadcast regulatory bodies. The first three
sections are of particular relevance here:

Member States should ensure the establishment and unimpeded functioning of
regulatory authorities for the broadcasting sector by devising an appropriate
legidative framework for this purpose. The rules and procedures governing or
affecting the functioning of regulatory authorities should clearly affirm and protect
their independence.

The duties and powers of regulatory authorities for the broadcasting sector, aswell as
the ways of making them accountable, the procedures for appointment of their
members and the means of their funding should be clearly defined in law.

The rules governing regulatory authorities for the broadcasting sector, especially
their membership, are akey element of their independence. Therefore, they should be
defined so as to protect them against any interference, in particular by political forces
or economic interests.

These genera principles relating to the independence of broadcasting regulatory bodies
would apply equally to any bodies set up to regulate the print sector.

[1.5 Constitutional Protection

Sudan’s 1998 Constitution guarantees the right to freedom of expression and freedom of the
press at Article 25, which states, in relevant part:

Everyone shall have the right to freedom of expression, to receive information, to
publish and there shall be freedom of the press, subject to restrictions necessary to
security, public order, public safety, public morals and in accordance with law.

While this incorporates the three-part test established under international law, in practice,
this right has largely been negated by the continued prolongation of the state of emergency
and the National Security Act 1999, which have over the past years given the security
services wide powersto interfere unduly in the work of the media.

% Recommendation (2000) 23, adopted 20 December 2000. See also, but in less detail, Principle VII of the
African Declaration. Note 7.
# Constitution of the Republic of Sudan, entry into force 1 July 1998.
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The Machakos Protocol of 2002 and the 2004 Protocol between the GOS and the SPLM/A
on Power Sharing reiterate the importance of freedom of expression. The Preamble of the
Machakos Protocol reiterates the commitment of the parties to the establishment of a
democratic framework that will ensure respect for human rights and fundamental freedoms,
while Article 1.6.1 of the Protocol on Power Sharing of 2004 states, in part: “The Republic
of Sudan, including al levels of Government throughout the country, shall comply fully
with its obligations under international human rights treaties to which it is or becomes

party.”

lll.  Analysis of the Press and Printed Materials Act, 2004

The Press and Printed Materials Act of 2004 establishes a strict framework for regulation
of the print media in Sudan. No print media organisation is alowed to publish without
first obtaining a licence from the Press Council, and the Act places a number of
restrictions on who may apply for licence, on who may work as a journalist and on the
content of what can be published.

The Act signally fails to comply with international standards on freedom of expression
and media regulation. The independence of the Press Council isinsufficiently guaranteed,
and its regulatory powers are overbroad and easily abused for political purposes. Our
main concerns are outlined in more detail below.

.1  The Press Council: Powers and Independence

Chapter Il of the Act establishes the Press and Printed Press Materials National Council
(the Press Council) as a body under the supervision of the Minister of Information and
Communications,™ and under the patronage of the President of the Republic.* The Act
provides for the establishment of the Press Council as a body corporate with 21 members.
Of the 21 members, 12 come from sources that are government-controlled or political in
nature, namely 7 appointed by the President of the Republic and 5 by the National
Assembly. Furthermore, the 7 elected members representing the print media have to be
approved by the Work Organisations Registrar General .*?

The Press Council isto have several broad functions, including setting general policiesin
the field of journalism, promoting professionalism, supervising the performance of
publications, providing training and helping to secure minimum wages for journalists.®
To perform these functions, it is given a number of powers. Chief amongst these are
powers to licence newspapers and other print media, administer a central register for
journalists and hold professional examinations.® It also has the power to suspend
newspapers “in case of its contravention of any of the conditions of granting the licence”,
to “discipline” journalists, together with the Journalists Union, to “ascertain abidance, by
the press ingtitutions and companies, by the safeguards provided for in this Act”, to grant
media subsidies, to accredit foreign media, to consider complaints against the print media

%0 Section 6.
31 Section 7.
32 Section 10.
33 Section 8.
34 Section 9.



—along with the power to suspend the publication pending consideration of the complaint
— to “contribute to settle ... disputes inside the press community” and to “verify the
extent of spreading of newspaper and printed press materials’.® It may delegate any of
these powers to “any competent body, in any of the states.”

Anaysis
The functions and powers of the Press Council cannot be described as other than

sweeping. Under sections 8 and 9, the Press Council will set media policy, grant licences
for print publications — which may apparently include almost unlimited conditions — and
suspend print publications for violations of the law or the licence. It will aso act as a
gatekeeper for the journalistic profession, holding professional examinations and
administering a national register of journalists. The Press Council has several potentially
very intrusive functions and powers, for example to interfere in disputes between print
media publications, to “ascertain abidance” by print media publications by the standards
laid down in the Act and to “participate in the discipline of journalists’. Finaly, the Press
Council has quasi-judicial powersto hear complaints and administer sanctions.

As noted above, we are of the view that self-regulation is a far more appropriate model
for the print media. It has proven effective in many countries and provides far more
protection against the threat of official interference in the media than statutory systems.

Regardless of this, ARTICLE 19 considers that this approach to media regulation is
fundamentally flawed. As envisaged by the Act, the Press Council will be an excessively
powerful and coercive body. Not only will it licence the print media, control entry into
the journalistic profession and consider complaints made against the media, but it has the
power to impose fines and impose suspension even pending the investigation of a
complaint. This represents an excessively heavy-handed approach to media regulation.
Read as awhole, it appears that the chief aim of the Act is to control the print media, not
promote freedom of expression and freedom of the press. The excessively regulatory
approach of the Act is further highlighted by the fact that it nowhere mentions the
constitutional right to freedom of expression and the duty incumbent on the media to
report on matters of public interest, even if this means criticising the government,
government departments or individual government representatives. It is well-established
that it is not appropriate for media regulatory bodies to ‘police’ the media. Rather, they
should ensure that the sector functions smoothly by establishing a climate of dialogue,
openness and trust in dealings with media practitioners. If a Press Council is to be set up,
it should not have the powers to impose punitive sanctions. Any action taken by the Press
Council should aim to promote redress, not to punish the media. *

The sweeping powers and functions of the Press Council are particularly problematic
given that it is established under the supervision of the Minister for Information and
Communications, under the Patronage of the President, with a government-controlled
budget and political appointees as a majority of its members. The Act signally fails to

* |bid.
% Thisisthe case, for example, with an appropriately applied directive to publish a statement as a form of
redress, currently envisaged in section 20(i).



guarantee the independence of the Press Council or of its members: its independence is
not formally stated; there is no provision for public participation in the selection of the
members of the Press Council; there is no requirement that the members possess relevant
expertise or experience; and there are no rules of incompatibility, for example prohibiting
individuals with strong political connections from becoming members. Thisis contrary to
established international standards, discussed in Section 11.5 above, whereby public
bodies with regulatory powers over the media should be protected against political or
governmental interference.

Should a statutory system be retained, we note that guidance on a more positive approach
towards ensuring the independence of media bodies, albeit in the broadcasting sector,
may be found by looking at the Independent Communications Authority of South Africa
(ICASA).* There, the President exercises final power of appointment, but on the
recommendation of the National Assembly, which in turn is required to allow for public
participation in the nomination process, to ensure that the selection process is open and
transparent, and to publish a shortlist of candidates prior to appointment. Members must
represent a broad cross-section of the population of South Africa and individuals must be
committed to fairness, freedom of expression and openness. Members must also be
suitably qualified persons with experience and expertise in various relevant fields, such as
broadcasting or telecommunications policy, engineering, marketing, journalism or law.
Government employees, Parliamentarians, local legislators, employees or political party
office holders or officers of movements/organizations of a political party nature, as well
as certain ex-convicts, may not be members. There are strict rules to prevent conflicts of
interest. The South African legislation establishing ICASA also sets out the narrow
circumstances and procedure under which members can be removed from office.

The Sudanese Act fails to provide any of these guarantees, with the result that the Press
Council is likely in practice to function effectively as an extension of the Ministry of
Information and Communications, with political appointees as its members and a
mandate to execute government policy and directions. As stated above, we consider this
situation to be similar to the one criticised by the UN Human Rights Committee in its
1997 Concluding Observations on the implementation in Sudan of the ICCPR.®

Recommendations:

- Consideration should be given to abolishing the statutory Press Council altogether
and leaving these matters up to self-regulatory bodies.
If a statutory Press Council is retained, the Act should provide effective guarantees
against political interference along the lines set out above, including in relation to the
manner in which members are appointed and removed from office, and how the body
is financed.
The Press Council should not exercise quasi-judicia functions and the system of
sanctions should be administrative rather than criminal in nature. Its powers and
functions should be described in clear and narrow terms.

3" See The Independent Communications Authority of South Africa, Act No 13 of 2000, and the
Independent Broadcasting Authority Act, No. 153 of 1993, as amended.
* Note 2.
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1.2 Licensing/registration Regime

Chapter 111 of the Act sets out the licensing and registration regime for both media
practitioners and print publications. Section 23 to 25 elaborate on the requirements for
print publications while sections 26 to 29 set out the regime for media practitioners.

Under section 24 of the Act, all print publications in Sudan are licensed by the Press
Council. Section 23 limits the right to publish print media to registered companies,
legally registered political or social associations with a registered editor in chief,
scientific institutions and government units. Section 23(2) specifies that foreign nationals
resident in Sudan may only publish print publications after obtaining a licence from the
Press Council. Under section 25, the Press Council ‘shall’ grant the licence if the
applicant:
- publishes a newspaper or print media asits ‘main activity’;
- deposits a sum of money, to be determined by the Press Council, in an
‘independent bank account’;
- contracts a “sufficient number of journaists possessed of competence and
experience’;
- has "quarters for practice of the press activity, and regulations shall specify the
conditions and specifications of the same”;
- hasan “approved information centre”; and
- hasan approved specidization.
We assume that the last condition means that an applicant publisher will be licensed to
publish material in a specific category, for example, sports, entertainment or current
affairs.

Under section 26 of the Act, al individual journalists must be registered with the Press
Council. Section 26(2) prohibits someone being appointed editor-in-chief of a newspaper
unless they are Sudanese, are at least 40 years old, have worked in the profession for at
least 15 years, possess a university degree and have not been convicted of any offence
“inconsistent with honour, honesty” or any offence under the Press Act. The requirements
relating to experience and possession of a university degree may be waived if the
applicant “satisfies the quality characteristics.”

Anaysis

The licensing and registration systems established under the Act place significant
restrictions on the right to freedom of expression through the media, both for media
organisations and for individual media practitioners. In order to obtain a licence to start a
print publication, applicant organisations or companies must fulfil numerous conditions,
including to have an ‘approved information centre’ and to deposit an unspecified sum of
money into an ‘independent bank’ account. Only certain categories of organisations can
apply for a licence and applicants have to stick to their stated ‘specialisation’. Non-
nationals may obtain alicence under conditions to be specified in further regulations.

The licensing regime for applicant publications places a number of undue restrictions on

the right to publish through the media. It imposes a form of organisation upon the
applicant, making it impossible for an individua to start a publication, however small.
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Additionally, the requirement that publishing is the organisation’s main activity makes it
impossible for religious groups, for example, to print a newsletter for members of their
community. The requirement that publications should have an ‘approved information
centre’ will unnecessarily discriminate against small publications who may not be able to
afford this.

Thereis no warrant for requiring print publications to deposit money into a bank account.
As the African Commission has stated: “Excessively high [registration] fees are
essentially a restriction on the publication of news media”®* The Act should therefore
clearly state that the amount that may be charged for registration shall be limited to that
necessary to administer the scheme.

The requirement that all print media employ a ‘sufficient’ number of journalists
‘possessed of competence and experience’ is aso highly problematic, both in the vague
nature of this requirement and in the effect it will have on small publications.

We note that many of these requirements are cast in flexible terms, effectively allowing
the Press Council wide discretion to refuse to register a particular applicant. Restrictions
such as these effectively exclude large segments of Sudanese society from the right to
express themselves through the media. This cannot be considered a‘ necessary’ restriction
under either international law or the Sudanese Constitution. We note that further
restrictions on the organisation of a publication’s headquarters may be imposed by
regulation.

Similar illegitimate restrictions are imposed on individuals who wish to become editor of
a print publication. Under section 26, a person who is not registered with the Press
Council may not be employed as a journalist, and editors must be at least 40 years old
and have Sudanese nationality, as well as a university degree and extensive experience as
a journalist. These are arbitrary requirements of the kind that have been taken to be
illegitimate by international human rights courts. For example, the Inter-American Court
of Human Rights has denounced the requirement that journalists should have a university
degree:

Such a law would contain restrictions to freedom of expression that are not
authorized by Article 13(2) of the Convention and would consequently be in
violation not only the right of each individua to seek and impart information and
ideas through any means of his choice, but also the right of the public at large to
receive information without any interference.*

The African Commission has similarly stated:

The right to express oneself through the media by practising journalism shall not be
subject to undue legal restrictions.*

¥ Media Rights Agenda and Othersv. Nigeria, note 24, para. 56.
% Section 25(1)(d).

“! Note, (to be completed)

“2Note 7, Principle X.
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The restrictions imposed under sections 23, 26 or 31 cannot be described as other than
“undue’. For example, it would be impossible for a youth movement to publish a
newsletter, unless they appoint someone who is over 40 as their chief editor. A journalist
must have worked in the industry for 15 years before being able to rise to the position of
editor-in-chief, regardless of his or her journadistic abilities.

Finally, the requirement that every individua journalist must register with the Press
Council is contrary to international standards. In their 2003 Joint Declaration, the UN,
OSCE and OA'S special mandates on freedom of expression state, unambiguously:

Individual journalists should not be required to be licensed or to register.*®

National courts have also held that registration of journalists is a breach of the right to
freedom of expression. An attempt to establish a statutory body to regulate journalists
was struck down by the High Court of Zambia in a decision released in August 1997.“
On 17 June 1995, the Information Minister, Keli Walubita, announced that the Cabinet
had given him 60 days to draft legislation to establish a statutory Media Association of
Zambia (MAZ). Individuas would be required to register with MAZ before they could
work as journalists. The Press Association of Zambia (PAZA) filed an application for
judicial review, claiming that the fact that they had not been consulted was a breach of
the rules of naturd justice and that the proposed legislation was, in any case,
unconstitutional.

In its decision in that case, the High Court of Zambia held that the “principles of
procedural fairness demand that the Applicants be given adequate notice of the
impending decision and be heard or allowed to make representation on its own behalf to
defend its interest.” The Court therefore ordered the Government, should it decide to
reintroduce the bill, to consult with the applicants.

Importantly, the Court also stressed that statutory licensing of journalists, as proposed in
the legidlation, would breach the rights to freedom of expression and associ ation:

Exercise of [the power of Ministers pursuant to the Constitution to draft legislation]
is not unfettered. They must be exercised within the framework of the
Constitution.... [I]t cannot seriously be argued that the creation of the Media
Association or any other regulatory body by the Government would be in furtherance
of the ideas embodied in the Constitution, vis-a-vis freedom of expression and
associ ation.

The decision is particularly noteworthy for its extremely wide application. In effect, the
Court ruled that any statutory attempt to license journalists would breach the right to
freedom of expression, regardless of the form that attempt took. In this respect, it reflects
the decision of the Inter-American Court of Human Rights.

3 Note 23.
4 Kasoma v. Attorney General, 22 August 1997, 95/HP/29/59.
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Taken as a whole, it is obvious that the primary purpose of the registration system
established by the Act isto provide the Sudanese Government with a significant means of
control over the media ARTICLE 19 therefore considers that the registration and
licensing system imposed by the Act does not serve a legitimate aim as required under
international law and cannot be considered as necessary in a democratic society.

Recommendations:
Individual journalists should not be subject to alicensing or registration scheme.
The mandatory registration requirement of media institutions should be removed from
the Act. If retained, should be administrative in nature, not imposing substantive
restrictions on who may register and not allowing for any discretion to refuse
registration.
The restrictions on who may be an editor should be repealed from the Act.

1.3  Journalists’ Duties

Section 29 places journalists under a number of duties and obligations:

- to promote truthfulness and chastity in the performance of their profession;
to abide by “such principles and values, as may be contained in the Constitution and
the law” as well asin the professiona ethics agreed by the Journalists General Union;
not to publish any secret information relating to national security or the armed forces,
unless the information has been officially released by the official spokesman of the
relevant body of the armed forces;
not to publish any information known to be classified.

Under section 29(2), these duties extend to anyone “who assumes, or participates in the

editing, or publishing, of any printed material.”

Under section 32, a publisher has the following duties, amongst others:
- to allocate a specified proportion of the organisation’s funds to training;
to approve salariesin line with the law;
to publish, on the first or last page of every publication, the name and address of both
the printer and the publisher, as well as the date of publication;
to “prepare an appropriate press environment”;
to deposit a number of copies of every publication with the General Secretariat of the
Press Council; and
to have their accounts audited by the General Audit Chambers.

Any person, organisation or company failing to comply with any of the above
requirements may be sanctioned by the Pres Council, which can impose a reprimand or
warning, or suspend the publication’s licence for a period of seven days. Moreover, under
section 37, any contravention of the Act constitutes an offence punishable by a fine,
suspension or cancellation of the publisher’s licence and, for repeat violations of sections
23, 32 and 33, confiscation of the printing press and al printed materials.

Anaysis
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The various duties and restrictions imposed by the Act are highly problematic from the
point of view of the guarantee of freedom of expression. We will comment on various of
them in detail, below, but an overriding concern with al of them is that a violation may
result in a crimina sanction. Sections 36 and 37 render any person who violates any
provision of the Act liable to sanctions imposed by the Press Council or criminal
prosecution. Given the vague nature of many of the duties and restrictions (as discussed
in further detail, below), we do not believe that this can be considered ‘necessary’ as
defined in Article 19(3) ICCPR. Indeed, we do not believe that any of these duties should
be subject to criminal sanction. International courts have called for restraint in the use of
criminal sanctions to restrict expression. For example, the European Court of Human
Rights has stated:

...the dominant position which the government occupies makes it necessary for it to
display restraint in resorting to criminal proceedings.”®

Any sanctions imposed should, therefore, be strictly proportionate. It is not appropriate to
use the criminal law to enforce what should be, at most, a purely administrative
registration regime for the print media (and no form of registration for individual
journalists). Violations of a code of ethics can be adequately dealt with through sanctions
such as requiring the publication of the findings of the oversight body. It is necessary to
bear in mind that there are rules of general application, for example in the civil law,
relating to matters such as defamation or undue invasion of privacy. As a result, all
criminal sanctions should be removed from the Act and the Press Council — reconstituted
as a fully independent body — should only be empowered to require publication of its
findings, to administer a reprimand or to take other similar sanction.

Sections 29 and 32 aso place journaists and the media under a number of vaguely
defined duties. For example, a publisher must ensure an “appropriate press environment”
for his or her staff; and journalists must at all times “intend truthfulness and chastity”,
and abide by unspecified ‘principles and values' continued in the Press Council’s Code of
Ethics, the Sudanese constitution and other laws. Vague provisions such as these fail the
requirement under Article 19(3) ICCPR that alaw restricting freedom of expression must
be precise and restricted to such measures as are necessary and proportionate to achieve a
legitimate aim.

In principle, a press law should not impose specific content restrictions on media outlets,
over and above those found in laws of general application. If it is legitimate to prohibit
the print media from publishing something, presumably the same would apply to any
other form of dissemination.

In addition, many of the particular restrictions go beyond what can be considered
‘necessary’ under international law. This is the case, for example, with the requirement
that journalists should not report on any secret matters related to the military unless they
obtain their information from an official army spokesperson. This will have the effect of
stifling any independent reporting on the current unrest, for example, effectively giving

“5 Okguoglu v. Turkey, 8 July 1999, Application No. 24246/94, para. 46.
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the military a veto over what is written about them. Any restrictions in the name of
national security must be shown to be absolutely necessary® In addition, there should
aways be a ‘public interest override’, allowing for the publication of classified
information where thisis a public interest to do so.*” For example, ajournaist may come
into the possession of classified documents that prove corruption or gross human rights
violations within the highest ranks of government. While it would clearly be in the public
interest to revea this, section 29 of the Act would prevent its publication.

The direction to abide by principles and values contained in the Constitution, the Act and
codes of professiona ethics is similarly inappropriate. By definition, values and
professional ethics are personal matters, whose observance should not be required by law.
Giving legal force to professional codes of ethics effectively undermines their self-
regulatory nature.

Finally, the requirement to promote truthfulness and chastity is unjustifiable. A number
of courts have held that a simple requirement to carry only accurate news is an undue
limitation on freedom of expression. It is not aways possible to establish the veracity of
some information beyond all reasonable doubt — either because there is no time, or
because verification is exceedingly difficult. In such cases, journalists have to make a
professiona decision whether, taking into account the importance of the information, it
should nevertheless be published. It has been widely recognised that laws prohibiting the
publication of false statements per se are illegitimate.”® Even in the context of a
defamation case, the European Court of Human Rights has held that, so long as
journalists act in good faith in order to provide accurate and reliable information, they
should not be liable for publishing inaccurate information.*®

Finally, a number of the duties on publishers detailed under section 31 are unnecessary
and may be abused to sanction critical media. This is the case for the requirement to
allocate a specified proportion of the organisation’s funds to training, to approve salaries
in line with the law, to deposit a number of copies of every publication with the General
Secretariat of the Press Council and to have all accounts audited by the General Audit
Chambers. It is a matter for individua press outlets to determine what training is
necessary to promote their goas. Official promotion of professional journalists should be
by way of incentives and the direct provision of training opportunities, not by coercion. It
should also be borne in mind that not every publication will be as professiona as, for
example, aleading national newspaper would be. It would not be appropriate to require a
school newsdletter, for example to spend funds on training or to have a salaried staff. If a
publication does employ paid staff, it would appear self-evident that they need to comply
with the labour law. This renders the stipulation in section 32(b) superfluous. It is unclear

6 As recommended in Principle XI11 of the Declaration of Principles on Freedom of Expression in Africa,
note 7.

47" See, for example, Recommendation No. R (2002) 2 on access to official documents of the Committee of
Ministers of the Council of Europe, adopted 21 February 2002, Principle IV.2.

“8 See, for example, Rv. Zundel, [1992] 2 SCR 731 (Supreme Court of Canada), Hector v. Attorney-General
of Antigua and Barbuda [1990] 2 AC 312 (Privy Council) and Chavunduka and Choto v. Minister of Home
Affairs & Attorney General, 22 May 2000, Judgement No. S.C. 36/2000 (Supreme Court of Zimbabwe).

“9 E.g. Bladet Tromso and Stensaas v. Norway, note Error! Bookmark not defined..
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why the Press Council would need copies of every publication, unless thisis for purposes
of exercising control over these publications. Matters such as which auditing firm to use
should be decided by the media organisation itself.

Recommendations:

- There should be no crimina sanctions for the violations noted above. Any
administrative sanctions should be imposed only by fully independent body and be
limited to the imposition of a warning or reprimand, or requirement to publish a
finding.

The Act should not provide for content restrictions over and above those found in
laws of general application.

Any restrictions or obligations provided for in the Act should be case in clear and
unambiguous terms.

Any restrictions relating to national security or State secrets should incorporate a
strict necessity test as well as a public interest override.

The redtrictions relating to accurate information, as well as to observing values,
should be repeal ed.

The Act should not place unnecessary, superfluous or undue burdens on anyone who
wishes to exercise their right to freedom of expression through the media.

1.4 Right of Correction

Under section 30(1), any person who is “aggrieved by the publication of any facts, or
statements” may require that the editor-in-chief of the publication concerned publishes a
correction within three days. Publication of the correction may be refused only if the
reply is requested more than 60 days after the publication, if the correction has previously
been published, if the correction appears to be more of an advertisement than a correction
or if the correction itself contravenes the law (for example, by being defamatory). A
refusal to publish a correction may be taken to the Press Council who “may take the
appropriate sanction”.

Analysis

The right of reply or correction is a highly disputed area of media law. Some see it as a
low-cost, low-threshold alternative to expensive lawsuits for defamation for individuals
whose rights have been harmed by the publication of incorrect factual statements about
them; othersregard it as an impermissible interference with editorial independence.

The right of correction should be clearly distinguished from a right of reply. A right of
correction is limited to pointing out erroneous information published earlier, with an
obligation on the publication itself to correct the mistaken material. A right of reply, on
the other hand, requires the publication to grant space to an individual whose rights have
been harmed by a publication based on erroneous facts, to ‘set the record straight’. As
such, it isaclear interference with editorial freedom.

The Act also fails to make clear whether the correction is to be limited to a correction of

the facts, and written by the publisher, or whether the aggrieved person can formulate a
correction in his’/her own words which the publisher is required to publish.
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Because of its intrusive nature, in the United States a mandatory right of reply governing
the print media has been struck down on the grounds that it is an unconstitutional
interference with the First Amendment right to free speech.* On the other hand, the
American Convention on Human Rights,* covering the entire continent, requires States
to introduce a right of reply,* while in Europe the right of reply is the subject of a
resolution of the Committee of Ministers of the Council of Europe.® In many Western
European democracies, the right of reply is provided for by law and these laws are
effective to varying degrees.

Regardless, a legally enforceable right of reply or correction constitutes a restriction on
freedom of expression as it interferes with editorial decision-making.> As such, it must
meet the strict three-part test set out above and a number of minimum reguirements
should apply.

ARTICLE 19, together with other advocates of media freedom, suggests that a right of
reply should be voluntary rather than prescribed by law. In either case, certain conditions
should apply:

- A reply should only be mandatory in case of the publication of statements which
are false or misleading and which breach a legal right of the claimant; it should
not be permitted to be used to comment on opinions that the reader or viewer
doesn’t like.

The reply should receive similar, but not necessarily identical, prominence to the
origina article or broadcast.

The media should not be required to carry a correction unlessit is proportionate in
length to the original article.

A reply should be restricted to addressing the incorrect or misleading facts in the
origina text and not be taken as an opportunity to introduce new issues or
comment on correct facts.

The media should not be required to carry a reply which is abusive or illegal, or
where it would be considered contrary to the legally protected interests of third
parties.

The Act fails to meet a number of these conditions. Crucially, the Act grants a ‘right to
correction’ for any person who is “aggrieved by the publication of any facts, or

%0 See Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241 (1974), p. 258.

1 OAS Treaty Series No. 36, adopted 22 November 1969, entered into force 18 July 1978.

*21bid., Article 14.

%3 Resolution (74) 26 on the right of reply, adopted on 2 July 1974. See also the Advisory Opinion of the
Inter American Court of Human Rights, Enforceability of the Right to Reply or Correction, 7 HRLJ 238
(1986).

> See Ediciones Tiempo SA. v. Spain, 12 July 1989, Application No. 13010/87 (European Commission of
Human Rights).

% See also the conditions elaborated in Resolution (74) 26 of Council of Europe, Committee of Ministers,
“On the Right of Reply — Position of the Individual in Relation to the Press’ (CoE Resolution), Appendix at
para. 4. It should also be noted emerging international practice rules out granting a right of reply to State
and other public authorities. See para. 4(i) of this Resolution.
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statements’. This is disproportionately broad and would grant a right to correction to any
reader who disagrees with a particular article. This could be claimed even where al of the
facts stated were true and where the origina article did not breach any legal right of the
clamant. The Act furthermore fails to limit the correction to a proportionate length and
does not make clear that it should not introduce any new issues or comment on correct
facts. Finally, the Act fails to provide for the refusal to carry a correction which is
abusiveor illegal.

Recommendations;

The right of correction in section 30 should be substantially amended to bring it into
line with the standards noted above.
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