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l. Introduction

This Memorandum provides an analysis of the Brostitoga Ordinance 1976 (the

Ordinance) of the Solomon Islands, establishingpthielic broadcaster, the Solomon
Islands Broadcasting Corporation (SIBC). Thereraoes to reform this legislation

with a view to ensuring that SIBC becomes a truelependent public service

broadcaster, in line with international standaisgs analysis is designed as input to
that process.

[I. International and Constitutional Standards

A. International Guarantees of Freedom of Expressio n

The Universal Declaration on Human Right®JDHR),! guarantees the right to
freedom of expression in the following terms:

Everyone has the right to freedom of opinion axgkession; this right includes
the right to hold opinions without interference andseek, receive and impart
information and ideas through any media and regasdbf frontiers.

1 UN General Assembly Resolution 217A(lll), 10 Det®m1948.



The UDHR, as a UN General Assembly resolution,asdirectly binding on States.
However, parts of it, including Article 19, are wlg regarded as having acquired
legal force as customary international law sinseadoption in 1948.

The International Covenant on Civil and Political RigHtCCPR)? a treaty with 149
States Parties as of May 2003, imposes formal lebagjations on State Parties to
respect its provisions. Although The Solomon Istahds not ratified the ICCPR, it is
widely seen as an authoritative elaboration of mahyhe rights contained in the
UDHR, and is hence persuasive evidence of theipescdrticle 19 of the ICCPR
guarantees the right to freedom of expressionrimgevery similar to those found at
Article 19 of the UDHR:

1. Everyone shall have the right to freedom of opinion

2. Everyone shall have the right to freedom of expoessthis right shall
include freedom to seek, receive and impart inféionaand ideas of all
kinds, regardless of frontiers, either orally, intimg or in print, in the form
of art or through any other media of his choice.

Freedom of expression is also protected in allelmegional treaties on human rights,
specifically at Article 10 of th&€uropean Convention on Human RighECHR)? at
Article 9 of theAfrican Charter on Human and Peoples’ Rightand at Article 13 of
the American Convention on Human Right&lthough the decisions and statements
adopted under these systems are clearly not directtling on the Solomon Islands,
at the same time they provide persuasive evidehtteescope and implications of the
right to freedom of expression which is of univéigaplication.

Freedom of expression is a key human right, ini@der because of its fundamental
role in underpinning democracy. For example, theogean Court of Human Rights
has repeatedly stated:

Freedom of expression constitutes one of the &skefoundations of [a
democratic] society, one of the basic conditions ifs progress and for the
development of every man ... it is applicable notydnl ‘information’ or ‘ideas’
that are favourably received or regarded as ineffenor as a matter of
indifference, but also to those that offend, shockdisturb the State or any
sector of the population. Such are the demandslwflm, tolerance and
broadmindedness without which there is no ‘demackaiciety’®

The guarantee of freedom of expression applies patticular force to the media,
including the broadcast media and public servicatcasters. The European Court of
Human Rights has consistently emphasised “the miaent role of the press in a
State governed by the rule of la It has further stated:

2UN General Assembly Resolution 2200A(XXI), 16 Detem1966, in force 23 March 1976.
3Adopted 4 November 1950, in force 3 September 1953.

4Adopted at Nairobi, Kenya, 26 June 1981, entengmiforce 21 October 1986.

5Adopted at San José, Costa Rica, 22 November E#6&red into force 18 July 1978.

® Handyside v. United Kingdari# December 1976, Application No.5493/72, 1 EHRR, para. 49.
Statements of this nature abound in the jurisproglerfi courts and other judicial bodies around the
world.

7Thorgeirson v. Iceland25 June 1992, Application N0.13778/88, 14 EHRR, $&ra. 63.



Freedom of the press affords the public one obs means of discovering and
forming an opinion of the ideas and attitudes dirttpolitical leaders. In
particular, it gives politicians the opportunity teflect and comment on the
preoccupations of public opinion; it thus enablesrgone to participate in the
free political debate which is at the very coretlug concept of a democratic
society?

B. Pluralism

Article 2 of the ICCPR places an obligation on &ato “adopt such legislative or
other measures as may be necessary to give effatietrights recognised by the
Covenant.” This means that States are requireconiyt to refrain from interfering
with rights, but that they must take positive stépsensure that rights, including
freedom of expression, are respected. In effecteigonents are under an obligation
to create an environment in which a diverse, inddpat media can flourish, thereby
satisfying the public’s right to know.

An important aspect of States’ positive obligatibmgpromote freedom of expression
and of the media is the need to promote pluralisthimy and to ensure equal access
of all to, the media. As the European Court of Hankaghts stated: “[Imparting]
information and ideas of general interest ... canm®tsuccessfully accomplished
unless it is grounded in the principle of pluralighiThe Inter-American Court has
held that freedom of expression requires that “d@emmunication media are
potentially open to all without discrimination anore precisely, that there be no
individuals or groups that are excluded from actessich media’®

This implies that the airwaves should be open mumber of different broadcasters,
but also that the State should take measures vemrenonopolisation of the airwaves
by one or two players. At the same time, anti-mampmeasures should not be such
as to limit unnecessarily the overall growth anded@pment of the sector.

C. Public Service Broadcasting

Public service broadcasting — through a broadcaskéch is not oriented towards
profits, which is independent of the State and Whias an overall mandate to provide
a wide range of quality programming that servestlal people and that informs,
enlightens and entertains — can make an importantribution to pluralism. The
German Federal Constitutional Court, for exampées held that promoting pluralism
is a constitutional obligation for public serviceohdcasters: For this reason, a
number of international instruments stress the mgnoe of public service
broadcasters and their contribution to promotingeidiity and pluralism.

8 Castells v. Spair24 April 1992, Application No. 11798/85, 14 EHRR5, para. 43.

9 Informationsverein Lentia and Others v. Austéld November 1993, Application Nos. 13914/88,
15041/89, 15717/89, 15779/89, 17207/90, 17 EHRR&%. 38.

10 compulsory Membership in an Association Prescrinetiaw for the Practice of Journalisdvisory
Opinion OC-5/85, November 13 1985, Inter-Americauf of Human Rights (Ser.A) No.5 (1985),
para. 34.

11 seeFourth Televisiorcase, 87 BverfGE 181 (1992). In Barendt,Bfqadcasting Law: A
Comparative Survef1995, Oxford, Clarendon Press), p. 58.



A Resolution of the Council and of the Representatfethe Governments of the
Member Statepassed by the European UniGmecognises the important role played
by public service broadcasters in ensuring a fldwnéormation from a variety of
sources to the public. It notes that public serlio@adcasters are of direct relevance
to democracy, and social and cultural needs, amd nbed to preserve media
pluralism. As a result, funding by States to suabadcasters is exempted from the
general provisions of European Law, which otherwisehibit subsidies of this sort
for competitive reasons. For the same reasons1982 Declaration of Alma Ata
adopted under the auspices of UNESCO, calls onesStab encourage the
development of public service broadcastérs.

D. Independence and Funding

The State’s obligation to promote pluralism andftiee flow of information and ideas
to the public, including through the media, doeg permit it to interfere with
broadcasters’ freedom of expression, including tfgbublicly-funded broadcasters.
This follows from a case before the European CotiHHuman Rights which decided
that any restriction on freedom of expression thfolicensing was subject to the
strict test for such restrictions established uridirnational law In particular, any
restrictions must be shown to serve one of theitegte interests recognised under
international law and, in addition, must be necgstaprotect that interest.

An important implication of these guarantees ig thadies that exercise regulatory or
other powers over broadcasters, including the mafgublicly-funded broadcasters,
must be independent. This principle has been aigliendorsed in a number of
international instruments. The most detailed oséhess Recommendation (96)10 on
the Guarantee of the Independence of Public Serviceaddrasting (Council of
Europe Recommendation), passed by the Committédirasters of the Council of
Europe™® This Recommendation states that governing andlatgy bodies should
be established in a manner which minimises the n$kinterference in their
operations, for example through an open appointsnpriacess designed to promote
pluralism, guarantees against dismissal and ruleaflict of interest®

These principles have been reaffirmed in a numbetlter authoritative statements
by international human rights bodies. For examples African Commission on
Human and Peoples’ Rights recently adopt&eelaration of Principles on Freedom
of Expression in Africa(African Declaration}’ Principle VI of that Declaration
states, among other things: “public broadcastesslghbe governed by a board which
is protected against interference, particularlg @olitical or economic nature”.

ARTICLE 19 has adopted a set of principles drawemfrinternational law and
comparative practice relating to broadcasting, tledti Access to the Airwaves:

20fficial Journal C 030, 5 February 1999, claus&de also EU Council Resolution of 21 January
2002 on the development of the audiovisual se@drC32, 5 February 2002, p. 4.

13 Adopted 9 October 1992 at a UNESCO conferencdrimaata. Clause 5.

14 Groppera Radio AG and Ors v. Switzerlag8 March 1990, Application No. 10890/84, 12 EHRR
321, para. 61.

1511 September 1996. Available http://cm.coe.int/ta/rec/1996/96r10.html

16 Articles 9-13.

" Adopted by the African Commission on Human andpied Rights at its 32nd Session, 17-23
October 2002. Available alfttp://wwwl.umn.edu/humanrts/achpr/expressionfresber.html




Principles on Freedom of Expression and Broadcasgufation (ARTICLE 19
Principles)'® Again, the need to protect and guarantee the &wmbgnce of public
broadcasters is stressed. Principle 35.1 states:

Public broadcasters should be overseen by an indepebody, such as a Board
of Governors. The institutional autonomy and indejemce of this body should
be ensured in the same way as for regulatory bodiexcordance with Section
4. In particular, independence should be guarargeedprotected by law in the
following ways:
- specifically and explicitly in the legislation whicestablishes the body
and, if possible, also in the constitution;
by a clear legislative statement of goals, powetdsrasponsibilities;
through the rules relating to appointment of memsiber
through formal accountability to the public throusmulti-party body;
by respect for editorial independence; and
in funding arrangements.

Principle 34 notes generally the need to transfgavernment or State broadcasters
into public service broadcasters.

These same principles are also reflected in a nurmbeases decided by national
courts. For example, a case decided by the Sup@ooet of Sri Lanka held that a

draft broadcasting bill was incompatible with thenstitutional guarantee of freedom
of expression. Under the draft bill, the Ministeadh substantial power over

appointments to the Board of Directors of the ratprly authority. The Court noted:

“[T]he authority lacks the independence required aotbody entrusted with the

regulation of the electronic media which, it is acwledged on all hands, is the most
potent means of influencing thougft.”

Similarly, the Supreme Court of Ghana has notedjh§ state-owned media are
national assets: they belong to the entire commundt to the abstraction known as
the state; nor to the government in office, ortsopiarty. If such national assets were
to become the mouth-piece of any one or combinaifdhe parties vying for power,
democracy would be no more than a shd&s regards the governing body, the
National Media Commission, the Ghanaian SupremertCstated that it was their
role, “to breathe the air of independence into stede media to ensure that they are
insulated from Governmental contrgt”

Many of these standards reflect both the idea dépendence of governing bodies
and the related but slightly different idea thag¢ #ditorial independence of public
service broadcasters should be guaranteed, botawnand in practice. This is

reflected, for example, in Principle VI of the Afan Declaration, which states: “the
editorial independence of public service broadecasthould be guaranteed”. Principle
35.3 of the ARTICLE 19 Principles also states: “Tihdependent governing body
should not interfere in day-to-day decision-makinggrticularly in relation to

broadcast content, should respect the principleditorial independence and should
never impose prior censorship.” The governing bothy set directions and policy

18(London: ARTICLE 19, 2002). Available atitp://www.article19.org/docimages/1289.htm
1% Athokorale and Ors. v. Attorney-GeneralMay 1997, Supreme Court, S.D. No. 1/97-15/97.
2 New Patriotic Party v. Ghana Broadcasting Corg0 November 1993, Writ No. 1/93, p. 17.
21 H

Ibid., p. 13.




but should not, except perhaps in very extremeasduos, interfere with a particular
programming decision. The same approach is refleicté’rinciple 1 of the Council

of Europe Recommendation, which notes that thel legmework governing public

service broadcasters should guarantee editoriaépieadence and institutional
autonomy as regards programme schedules, programewes and a number of other
matters. The Recommendation goes on to state thaagement should be solely
responsible for day-to-day operations and shouldpbstected against political

interference, for example by restricting its linefsaccountability to the supervisory
body and the courfs.

Similarly, true independence is only possible ihding is secure from arbitrary
government control and many of the internationahdards noted above reflect this
idea. Principles 17-19 of the Council of Europe étemendation note that funding
for public service broadcasters should be apprapt@their tasks, and be secure and
transparent. Funding arrangements should not rgnaldic broadcasters susceptible
to interference, for example with editorial indegence or institutional autonomy.
These principles are also reflected in Principle d¥lthe African Declaration and
Principle 26 of the ARTICLE 19 Principles.

E. Restrictions on Freedom of Expression

The right to freedom of expression is not absolBith international law and most
national constitutions recognise that freedom opregsion may be restricted.
However, any limitations must remain within strjcttlefined parameters. Article
19(3) of the ICCPR lays down the conditions whicty aestriction on freedom of
expression must meet. It states:

The exercise of the rights provided for in paragrapf this article carries with it
special duties and responsibilities. It may themeftoe subject to certain
restrictions, but these shall only be such as@aéqed by law and are necessary:
(a) For respect of the rights or reputations oéth
(b) For the protection of national security or abfic order ¢rdre publig, or of
public health or morals.

Restrictions must meet a strict three-part &$nternational jurisprudence makes it
clear that this test presents a high standard wdmghinterference must overcome in
the strictest sense. The European Court of Humght&®has stated:

Freedom of expression, as enshrined in Articlei§Gsubject to a number of
exceptions which, however, must be narrowly intetgut and the necessity for
any restrictions must be convincingly establisted.

First, the interference must be provided for by.ldWis requirement will be fulfilled
only where the law is accessible and “formulatethwufficient precision to enable
the citizen to regulate his conduét.”Second, the interference must pursue a
legitimate aim. These are the aims listed in AetitB(3) of the ICCPR. Third, the
restriction must be necessary to secure one oktlagss. The word “necessary”

2 Articles 4-8.

2 5ee Mukong v. Cameroqr21 July 1994, No. 458/1991 (UN Human Rights Cottes), para. 9.7.
4 See, for exampl&horgeirsonnote 7, para. 63.

% The Sunday Times v. United Kingd@® April 1979, Application N0.13166/87, 2 EHRRS24
(European Court of Human Rights), para. 49.



means that there must be a “pressing social neadthe restriction. The reasons
given by the State to justify the restriction mbst “relevant and sufficient” and the
restriction must be “proportionate to the aim peckif®

F. The Constitution of the Solomon Islands

The Solomon Islands is a member of the United Matié\s such, it is legally bound
to protect freedom of expression in accordance gatheral international law. Article
2(2) of the ICCPR provides an authoritative statenoé this obligation:

Where not already provided for by existing legisiator other measures, each
State Party to the present Covenant undertakeskto the necessary steps, in
accordance with its constitutional processes anith wie provisions of the
present Covenant, to adopt such legislative orrotheasures as may be
necessary to give effect to the rights recogninethé present Covenant.

Freedom of expression and freedom of the pregsratected by Article 12 of the
Solomon Islands Independence Order 1978, whicleseas the constitution, as
follows:

(1) Except with his own consent, no person shahibéered in the enjoyment
of his freedom of expression and for the purposkshis section the said

freedom includes the freedom to hold opinions withiaterference, freedom to
receive ideas and information without interferenfeedom to communicate
ideas and information without interference anddma from interference with

his correspondence.

(2) Nothing contained in or done under the authaitany law shall be held to
be inconsistent with or in contravention of thistsen to the extent that the law
in question makes provision —

(a) in the interests of defence, public safety, publider, public morality
or public health;

(b) for the purpose of protecting the reputations, tdghnd freedoms of
other persons or the private lives of persons aoeck in legal
proceedings, preventing the disclosure of inforamatreceived in
confidence, maintaining the authority and indeperdeof the courts,
or regulating the administration or the technigagmation of telephony,
telegraphy, posts, wireless, broadcasting or tei@wv; or

(c) that imposes restrictions upon public officers,

and except so far as that provision or, as the gasebe, the thing done under
the authority thereof is shown not to be reason@lstifiable in a democratic
society.

It may be noted that these guarantees are corisistdnthose under international
law. The scope of protection is broad, extendindya@ing opinions, and receiving
and communicating ideas and information. The scafpeestrictions is limited. The

grounds for restrictions, while set out in moreailethan those of the ICCPR, are
largely similar and, indeed, closely parallel thésend in the European Convention
on Human Rights. Furthermore, restrictions must shewn to be “reasonably
justifiable in a democratic society”, and standtnat is very close to the international
one of necessity.

% | ingens v. Austria8 July 1986, Application N0.9815/82, 8 EHRR 4&tropean Court of Human
Rights), paras. 39-40.



lll.  Analysis of the Law

A. Appointment of Members to SIBC

1. Existing Provisions

Section 4(1) of the Ordinance states simply th&CSthall consist of a chairman,
deputy chairman and between six and seven otherbersmall appointed by the
Minister after consultation with the Council of NBters. Section 6(1) provides that
members hold office for the period specified in thetrument appointing him or her
to be a member, presumably prepared by the MiniBtgthermore, the Minister may,
after consultation with the Council of Minister&ntove a member who has been
absent for more than three months without permissicho has become bankrupt,
who is physically or mentally incapacitated or wi® otherwise unable or unfit to
discharge the functions of a member” (section 6(1))

These provisions are clearly open to abuse fotigalipurposes and fail to guarantee
the independence of members. Members are appoinyedhe Minister, after
consultation with other ministers, all senior goél figures representing the
government. The term of office is set by the Mimistand could vary between
members, for example depending on their perceiggditly to the government. Two
of the conditions for removal of members are opetrbad interpretation, namely
those relating to incapacity. The last ground, amtipular, refers to cases where a
member is unable or unfit to discharge his or heied, vague terms open to wide
interpretation.

There are two main systems around the world foompimg members to governing
boards of public broadcasters in a manner whichtepts their independence,
although a number of other variations are possilleluding by combining these

systems. The first system provides for a multiypddy to appoint members, after
an open, fair selection process which allows fonsgublic input. Under this system,
for example, the parliament or a sub-committeeetbiemay appoint, and the law may
provide for a shortlist of candidates to be pul@dhalong with a mechanism for
public input. This ensures multi-party input, asllvas public participation, both

checks against political bids.

The second system provides for nomination of membgvarious established bodies
and/or sectors of society. Under this system, fxangle, the legal profession,

academics, religious authorities, unions and/or NG@ay be given the right to

nominate members. The idea behind this systemais ttiese various bodies will

represent diverse interests in society, ensuriagttie board is not dominated by one
political or social viewpoint.

To further bolster the independence of membersy, sheuld be appointed for a fixed
period of time and their tenure should be protecietside of limited, clearly defined
circumstances. Only the appointing body should e & remove membef&.The

%" See the ARTICLE 19 Principles, Principles 13.1 &8 and the Council of Europe
Recommendation, Principles 1I(2) and Il1(2).

% See the ARTICLE 19 Principles, Principle 13.4 #melCouncil of Europe Recommendation,
Principle 11(2).



grounds for removal in the Ordinance are largelystsient with international practice
but the fact that this power is exercised by theiser leaves them open to abuse.
Finally, members should have the right to appeglramoval to the courts.

Recommendation:
The appointments process should be completely eévim line with the
recommendations above. In particular:

o a multi-party body or diverse social interestsheatthan the Minister
should appoint;

o the term of office should be set out clearly in kne;

o the same body should be responsible for removinghimees, on clear
grounds set out in the law; and

0 individuals should have the right to appeal themoval to the courts.

2. Omissions

The Ordinance fails to incorporate a number of offirecess guarantees relating to
the appointment of members which would enhance thdependence. It should be
clearly stated in law that members are appointethéir personal capacity, and that
they are required at all times to exercise thewgrs impartially and in the public
interest.

Certain individuals should not be eligible for appment, what is termed ‘rules of
incompatibility’ in the ARTICLE 19 Principles. ThesPrinciples prohibit, in
particular, the appointment of any individual who:

is employed in the civil service or other branchEgovernment;

holds an official office in, or is an employee ofpalitical party, or holds an
elected or appointed position in government;

holds a position in, receives payment from or hdisectly or indirectly,
significant financial interests in telecommunicasar broadcasting; or

has been convicted, after due process in accordaititénternationally accepted
legal principles, of a violent crime, and/or a cgiwf dishonesty unless five years
has passed since the sentence was disch&rged.

On the other hand, the law should require thatainbers have some expertise which
qualifies them for appointment. This helps avoidthbgolitical and patronage
appointments. Furthermore, the law should requiembrership as a whole to be
repre%gntative of the society, to help ensure @flagroups are represented on the
board:

2 Principle 13.3.
% See the ARTICLE 19 Principles, Principle 13.2 #melCouncil of Europe Recommendation,
Principle 111(2).



Recommendations:
The law should state clearly that members shaihbependent and impartial |n
the exercise of their duties.
The law should include certain rules of incompétipto ensure that individuals
with strong political connections, or who are otise unsuitable, may not be
appointed as members.
Individuals should be required to have some exgeltiefore being appointed and
membership as a whole should be representativeecfdciety.

B. Other Matters Relating to Independence

The Ordinance provides at section 10(1) that thBCSmay appoint a manager,
secretary and other staff, upon terms approvedhbyMinister. The Ordinance is
silent as to any remuneration for members themselve

This power potentially allows the Minister to irfeme in the work of the SIBC to the

detriment of its independence. The law should sgtotearly any remuneration for

members, as well as any other terms and condigdbnsembership, which should not

be set by political actors such as the Ministeshibuld then be up to the members,
not the Minister, to appoint the manager and ogeif, although this power may be

delegated to the manager. Furthermore, the meméethe manager, should set the
terms and conditions of employment, although thasg be required to conform to

existing, general rules, for example for the coétvice.

The Ordinance also fails to include a number ofangnt mechanisms for ensuring
independence. It lacks a general statement rel&binige independence of the SIBC.
While such a statement may be largely symbolids itmportant to provide legal
recognition of this key mattéf.

A related but different concept is the need to iekpl guarantee the editorial
independence of the SIBC. This protects the managegramme producers and staff
from interference from the members or governingrédpadding a further layer of
protection. It is appropriate for the board to maeneral interventions regarding
programming, for example relating to quality or italaility of certain types of
programmes, but not for them to override specifitogial decisions of staff

The law should also set out clearly the mandath@fSIBC. Section 25(2) does set
out some very general rules regarding news, butmbedate should be far more
detailed, giving clear direction to the broadcasteto what is expected. The African
Declaration, for example, provides, at Principle VI

[T]he public service ambit of public broadcastensidd be clearly defined and
include an obligation to ensure that the publicerez adequate, politically
balanced information, particularly during electjperiods™

%1 See the ARTICLE 19 Principles, Principle 11.

¥ See the ARTICLE 19 Principles, Principle 35.1 #mel Council of Europe Recommendation,
Principle 1.

% See also, the ARTICLE 19 Principles, Principle33&nd the Council of Europe Recommendation,
Principle V1.
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This is important both to protect independence @and mechanism of accountability.
In the face of criticism, including of a politicakture, the members can always point
to the detailled mandate and claim that they aridliig it. On the other hand, the
public, and the parliament, can hold the membed,the broadcaster more generally,
to account if they fail to live up to this mandate.

Finally, the law should make it clear that, as w#ppointments, the SIBC is
accountable not to the government, or a ministeretbf, but to the parliament as a
whole. This ensures appropriate multi-party sup@m and accountability.

Recommendations:
The law should state clearly any remuneration fbictv members are eligible; the
members, with the manager, should then set thestefremployment for the rest
of the staff.
The members should appoint the manager and othé#r atthough this lattey
power may be delegated to the manager.
The law should include a clear statement of bo¢ghgéneral independence of the
SIBC, as well as of its editorial independence reéigg programming matters.
The law should set out clearly the mandate of 1BCS
The law should make it clear that the SIBC is aotalle to the parliament, npt
the government.

C. Funding

Section 15 of the Ordinance requires the Governroepay such subsidy to the SIBC
as may be determined by the Minister of Finander aonsultation with the Minister
and SIBC itself.

Funding questions are always very difficult in tela to public broadcasters and a
number of local considerations are relevant to whatling mechanism is used.
However, in principle, an effort should be madeestsure that funding mechanisms
are clear and precise and, to the extent possiigelated from political interference.
In this regard, for example, Principle V of the @oil of Europe Recommendation
states:

The rules governing the funding of public servigeducasting organisations
should be based on the principle that member statdertake to maintain and,
where necessary, establish an appropriate, seaquie transparent funding
framework which guarantees public service broadugsbrganisations the
means necessary to accomplish their missions.

The African Declaration provides, at Principle Vjublic broadcasters should be
adequately funded in a manner that protects themm farbitrary interference with
their budgets®*

It is clear that funding approved by the MinistdrFonance is not well protected
against interference. At a minimum, any direct puliinding should be voted by
parliament, not a minister. However, efforts shobkl made to ensure that other

% See also the ARTICLE 19 Principles, Principle 36.
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funding mechanisms, such as advertising or a egevision licence fee, are adequate
to cover the costs of running the SIBC.

Recommendations:
Any direct public subsidy should be voted by Pankat, not a minister.
Efforts should be made to ensure that protecteshdasf funding, such as a user
licence fee, are adequate to cover the costs ofmgrihe SIBC.

D. Accountability

Section 20 of the Ordinance requires the SIBC tonsuan annual report to the
Minister detailing its activities and setting ounyaother information that the Minister
may require; the Minister is then required to talhiis report before the Legislative
Assembly.

The annual report is an important accountabilitychagism. However, it would be
preferable for the law to set out in more detadlgisely what should be included in
this report, rather than leaving this up to the ister. Furthermore, SIBC should be
under an obligation to make the annual report widehilable to the public including,
for example, on its website.

Consideration should be given to including two othecountability mechanisms.
First, SIBC should be required to keep itself un@gular public review. Such review
may take many forms, for example public meetingpalls, but some such review
should be required. The BBC, for example, is uraerobligation to ensure that it
remains under constant and effective review frontsida, including by public

meetings and seminats.

Second, consideration should be given to estahlistome sort of public complaints
mechanism. The system should include the developafemncode of conduct, setting
out standards relating to programming, along wiime formal system for receiving
and deciding upon complaints. The latter couldriternal to SIBC or could be done
through some external body.

Recommendations:
The law should set out in detail what must be idetliin the annual report rather
than leaving this important matter up to the disoreof the Minister.
The SIBC should be required to make its annual rtepaely available to the
public.

SIBC should be required to keep itself under ragoldlic review.
Consideration should be given to establishing dipgbmplaints mechanism.

E. Content Rules

1. Power to Prohibit

Pursuant to sections 24(1) and (2) of the Ordinatiee Minister may prohibit the
SIBC from broadcasting “any matter, or matter oy atass or character” as may be
specified. Such requests must be confirmed in mgitvithin 24 hours and must be

% See the BBC Royal Charter, Article 6.
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reported to the Legislative Assembly at its nettirgg. Other than this, however, there
are no formal restrictions on the exercise of plug/er.

This power of prohibition is cast in extremely kloéerms — indeed there are
apparently no formal limits to what might be prated — and it is clearly open to
potential abuse. Furthermore, it is unclear whyhsa@ower was deemed necessary.
Laws of general application, for example on defanmabr hate speech, apply to
SIBC as to other forms of expression. These shbelsufficient to protect the various
private and public interests that may be affectgd SIBC. Furthermore, the
protections provided — namely that the prohibitime confirmed in writing and laid
before the legislature — are inadequate given toeneous breadth of this power and
the fact that it is exercised by a political figure

In the UK, a similar power in the Broadcasting A®81 was used in 1988 to prohibit
any matter which included words spoken by persoegresenting a list of

organisations, including Sinn Féin, a legal pddtiparty with representatives in
Parliament® This clearly politically motivated ban was widegpndemned both

within the UK and more broadly. Furthermore, braesters effectively made a
mockery of it by using Irish-accented voice-ovemstéad of the actual voices of
members of Sinn Féin. The ban was lifted in 1994 #we power has not been used
since.

2. ‘Must Carry’ Rules

Section 24(3) of the Ordinance requires SIBC tcaboast or televise “any matter the
broadcasting of which is directed by the Ministerbeeing of National Interest.” A
request of this sort must be confirmed in writinghwn 24 hours but not necessarily
laid before the Legislative Assembly.

Requiring broadcasters to carry certain types o$sages is both unnecessary and
may be abused. Public messages are a matter forialddecision-making and should
not be imposed as a legal requirement. Such reqaimts are very rare in other
countries and yet media coverage of matters of ipubhportance is perfectly
adequate. The best way to ensure such coveragey iprdmoting a diverse,
independent broadcast media, not by imposing didigs on the media.

Furthermore, positive obligations of this sort apen to abuse, particularly where
they are exercised by political figures such asNheister and are subject to few
conditions. In this case, the only condition istttiee matter should be in the national
interest, a notorious flexible concept. Under thike, for example, the Minister may
deem it in the public interest to require the pulblioadcaster, for example, to carry
material showing the ruling party in a positivehlig

The Council of Europe Recommendation voices concexer “must-carry”
requirements, stating:

The cases in which public service broadcastingrisgéions may be compelled
to broadcast official messages, declarations orncemications, or to report on
the acts or decisions of public authorities, ogtant airtime to such authorities,

% See ARTICLE 19 Censorship News No. 9, October 1991
<http://www.article19.org/docimages/335.htm>.
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should be confined to exceptional circumstancesessty laid down in laws or
regulations’’

Applying such rules to all matters of ‘National dnést’ hardly qualifies as an
‘exceptional circumstance’.

Recommendations:
Sections 24(1)-(3) should be repealed.

3 Principle VI.
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