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l. Introduction

This Memorandum contains an analysis by ARTICLEoi®he draft Law of Mongolia
on Freedom of Information (draft Law). ARTICLE 18dbeen asked to comment on the
draft Law, which was prepared by a group of legmks and other stakeholders in
Mongolia. [NARAA — IS THIS CORRECT?] These commeats based on an unofficial
English translation of the draft Lafv.

ARTICLE 19 welcomes the draft Law as it will goant) way to ensuring respect for the
right of freedom of information within Mongolia. €e are a number of positive
elements in the draft Law, including the fact titaéstablishes a clear, broad right to
information and both an obligation to publish andreguest-driven right to access
information, as well as the provision for an indegent Commissioner of Information.
At the same time, the draft Law has some weaknesgrisding the fact that it fails to set
out clearly the exceptions to the right to accederimation and the need for further
clarification on some points. There are also somesions, such as the lack of provision

! ARTICLE 19 takes no responsibility for the accyrat the translation or for comments based on
mistaken or misleading translation.



for a guide on how to use the Act for consumersa oéquirement to maintain records
and of protection for whistleblowers and good faitsclosures.

The following analysis of the Mongolian draft Law based on two key ARTICLE 19
documents, The Public’s Right to Know: Principles on Freedoni lmformation
Legislation (ARTICLE 19 Principles) and A Model Freedom of Information Law
(ARTICLE 19 Model Law)? These documents are based on international and bes
comparative practice concerning freedom of inforomat Both publications represent
broad international consensus on best practickisnarea and have been used to analyse
freedom of information legislation from countrie®and the world.

I. International and Constitutional Obligations

The Guarantee of Freedom of Expression

Article 19 of theUniversal Declaration on Human RighisDHR),* binding on all States
as a matter of customary international law, setstlo@i fundamental right to freedom of
expression in the following terms:

Everyone has the right to freedom of opinion angression; this right includes the
right to hold opinions without interference andseek, receive and impart information
and ideas through any media regardless of frontiers

The International Covenant on Civil and Political Rightt CCPR)? a formally binding
legal treaty ratified by Mongolia in November 19¢tiarantees the right to freedom of
opinion and expression at Article 19, in terms v&mgilar to the UDHR.

By ratifying the ICCPR, State parties agree toaiefrffrom interfering with the rights
protected therein, including the right to freedoihexpression. However, the ICCPR also
places an obligation on States to take positivpsste ensure that key rights, including
freedom of expression and access to informatios respected. Pursuant to Article 2 of
the ICCPR, States must “adopt such legislativetberomeasures as may be necessary to
give effect to the rights recognized by the Coveridrhis means that States must create
an environment in which a diverse, vigorous ancefpahdent media can flourish, and
provide effective guarantees for freedom of infotiong thereby satisfying the public’s
right to know.

Freedom of expression is also protected in alleegional treaties on human rights,
specifically at Article 10 of théEuropean Convention on Human RighsCHR)® at
Article 9 of theAfrican Charter on Human and Peoples’ Rightand at Article 13 of the

2 (London: June 1999).

3 (London: July 2001).

* UN General Assembly Resolution 217A(lll) of 10 Batber 1948.

>UN General Assembly Resolution 2200A(XXI) of 16 Betber 1966, entered into force 23 March 1976.
®E.T.S. No. 5, adopted 4 November 1950, enteredfiimte 3 September 1953.

" Adopted at Nairobi, Kenya, 26 June 1981, entantmiforce 21 October 1986.



American Convention on Human Rightalthough the decisions and statements adopted
under these systems are not directly binding onddba, at the same time they provide
persuasive evidence of the scope and implicatidribeoright to freedom of expression
which is of universal application.

Freedom of information, including the right to asseinformation held by public

authorities, is a core element of the internatiaadrantee of freedom of expression.
There is little doubt as to the importance of fl@®dof information. The United Nations

General Assembly, at its very first session in 19d4@opted Resolution 59(I), which
states:

Freedom of information is a fundamental human ragid ... the touchstone of all the
freedoms to which the UN is consecrated.

The right to freedom of information as an aspectfreédom of expression has been
recognised by the UN. The UN Special Rapporteur Foeedom of Opinion and
Expression has provided extensive commentary @rignt in his Annual Reports to the
UN Commission on Human Rights. In 1997, he stat@icthe Special Rapporteur,
therefore, underscores once again that the tendeihoyany Governments to withhold
information from the people at large ... is to be@sgly checked*® His commentary on
this subject was welcomed by the UN Commission ambin Rights, which called on
the Special Rapporteur to “develop further his cantary on the right to seek and
receive information and to expand on his obsermatend recommendations arising from
communications® In his 1998 Annual Report, the Special Rapportgeclared that
freedom of information includes the right to acaeésrmation held by the State:

[T]he right to seek, receive and impart informatiorposes a positive obligation on
States to ensure access to information, partigweith regard to information held by
Government in all types of storage and retrievatesys....*

Once again, his views were welcomed by the Comarissh Human RightS

The right to freedom of information has also begplieitly recognised in both the Inter-
American and European systems. In October 2000lntlee-American Commission on
Human Rights approved the Inter-American Declaratd Principles on Freedom of
Expression The Preamble reaffirms with absolute clarity thght to freedom of

information:

8 Adopted at San José, Costa Rica, 22 November #96&red into force 18 July 1978.

° Adopted 14 December 1946.

19 Report of the Special RapporteBromotion and protection of the right to freedonopinion and
expressionUN Doc. E/CN.4/1997/31, 4 February 1997, .

1 Resolution 1997/27, 11 April 1997, para. 12(d).

12 Report of the Special RapporteBromotion and protection of the right to freedonopinion and
expressionUN Doc. E/CN.4/1998/40, 28 January 1998, para. 14

13 Resolution 1998/42, 17 April 1998, para. 2.

14 108" Regular Session, 19 October 2000.



CONVINCED that guaranteeing the right to accessmfarmation held by the State
will ensure greater transparency and accountal@fityovernment activities and the
strengthening of democratic institutions; ...

REAFFIRMING that the principles of the Declaratioh Chapultepec constitute a
basic document that contemplates the protection def@nse of freedom of
expression, freedom and independence of the pnestha right to information;

The Principles unequivocally recognise freedomrddrimation, including the right to
access information held by the State, as both paca®f freedom of expression and a
fundamental right on its own:

3. Every person has the right to access informattmyut himself or herself or his/her
assets expeditiously and not onerously, whethae itontained in databases or public
or private registries, and if necessary to updat®irect it and/or amend it.

4. Access to information held by the state is al&mental right of every individual.
States have obligations to guarantee the full &sexaf this right. This principle allows
only exceptional limitations that must be previgustablished by law in case of a real
and imminent danger that threatens national sgdardemocratic societies.

Within Europe, both the Council of Eurdpeand the European Unibhhave also
reiterated the importance of the right to informatiln February 2002, the Committee of
Ministers of the Council of Europe adopted the Recendation on Access to Official
Documents. This documents clearly establishes 8tates should adopt freedom of
information laws to give effect to this importarght:

Member states should guarantee the right of everyorhave access, on request, to
official documents held by public authorities. Thpdnciple should apply without
discrimination on any ground, including that ofinaal origin®’

National freedom of information laws have been aedn record numbers over the past
ten years in a number of countries, some of whichude Fiji, India, Israel, Jamaica,
Japan, Mexico, Pakistan, Peru, South Africa, Sddtihea, Thailand, Trinidad and
Tobago, and the United Kingdom, as well as mosEadt and Central Europe. These
countries they join a number of other countrieschlenacted such laws some time ago,
such as Sweden, the United States, Finland, thieeahds, Australia and Canada. With
the adoption of a strong freedom of information ,lddongolia will join a long list of
nations which have already taken this importanp stevards guaranteeing freedom of
information.

Constitutional Guarantees

Freedom of expression and information are proteictektticle 16 of the Constitution of
Mongolia which states:

15 Recommendation on Access to Official Document20B0)2, adopted by the Committee of Ministers of
the Council of Europe on 21 February 2002.

16 Regulation (EC) No. 1049/2001 of the Europeani&agnt and of the Council of 30 May 2001
regarding public access to European Parliamenth€liband Commission documents.

" Note 15, Principle 3.



The citizens of Mongolia are enjoying the followirights and freedoms:

16) Freedom of thought, opinion, expression, spepatss, and peaceful assembly.
Procedures for organizing demonstrations and atksemblies are determined
by law.

17) The right to seek and receive information ekdbpt which the state and its
bodies are legally bound to protect as secretrdieroto protect human rights,
dignity, and reputation of persons and to ensut®ma defense, security, and
public order, the information which is not subjdat disclosure must be
classified and protected by law.

Article 16.17 is more limited than internationalagantees of freedom of expression in a
number of ways. Although it protects the right s@é&k and receive” information, it does
not include the right to “impart” information. Fhagrmore, the right is not guaranteed
“regardless of frontiers”, as it is under interpafl law. More serious, however, is that
fact that while Article 16.17 requires any restootto be prescribed by law and pursue a
legitimate aim, it fails to require restrictions be “necessary in a democratic society”.
This is in practice the most important limitation the power of the government to
restrict freedom of expression and its absence frentonstitution is a serious omission.

On the other hand, Article 16.17 does imply a righaiccess information held by public
authorities, since it refers to the right to reeeinformation, apart from where the State is
obliged to keep that information secret.

Recommendation:
Article 16.17 of the Constitution should be amendedccordance with the critique
above to bring it into line with international stkrds.

lll.  Analysis of the draft Law of Mongolia on Freed om of
Information

1. The Regime of Exceptions
One of the most serious problems with the draft isathe regime of exceptions to the
right to access information. Instead of providiog & set of exceptions, the draft Law
simply refers to confidential information as esisitéd by other laws. Thus, Article 3.1
provides that the law does not apply to informatimch is rendered confidential by
other laws.

ARTICLE 19 recommends that all information be sgbje disclosure unless it meets a
strict three-part test, as follows:

the information must relate to a legitimate airtetisin the law;

disclosure must threaten to cause substantial teathat aim; and



the harm to the aim must be greater than the pinbécest in having the

information®®
This implies first that every aim justifying nonsglosure is set out in some detail.
Second, it is not enough for the information simjplyelate to the aim, disclosure must
threaten to cause substantial harm to that aimer@tke, there can be no reason not to
disclose the information. For example, nationalsig is recognised everywhere as a
legitimate reason for non-disclosure of certaioiniation, but disclosure of much
information relating to national security will ncduse any harm. Finally, even when
harm is posed to a legitimate aim, there will bewanstances when the overall public
interest is still served by disclosure. This migétthe case, for example, in relation to
information which is private in nature, but whicveals widespread corruption or
wrongdoing.

To allow secrecy provisions in other laws — of Wwhibere can be expected to be many in
Mongolia, as there are in other countries — to derthe freedom of information law

fails to respect these principles. Secrecy lawkaoftién have been drafted without the
idea of open government in mind, some quite a tong ago when notions of democracy
and transparency were very different. Many, if maist, will fail to meet the standards
set out above. Indeed, to preserve the whole rahgecrecy laws will seriously
undermine the freedom of information law. It wilba leave in place the existing secrecy
regime, whereas an important goal of a freedomfofmation law is to herald in a new
system of open government.

Furthermore, existing secrecy laws may not be @efit to protect all legitimate secrecy
interests, in light of the new, broad obligatiordisclose information. For example,
existing laws may not sufficiently protect privatdormation or commercial
confidentiality of third parties.

Instead of leaving simply secrecy provisions ircpladARTICLE 19 recommends that a
freedom of information law provide a comprehendistof exceptions to the basic
principle of disclosure, complete with requiremenitfiarm and a public interest
override. The freedom of information law shouldrtipovide that in case of conflict, it
will override any existing secrecy provisions. Thas the effect of protecting any
legitimate secrecy interests, but consistently witbrnational and constitutional
standards of openness.

Recommendations:
A comprehensive regime of exceptions should be atlaléhe draft Law.
The freedom of information law should prevail inseaof conflict with secrecy
provisions.

2. Maximum Disclosure

The principle of maximum disclosure should underaifreedom of information law.
This principle implies that all information shoullé subject to disclosure, subject only to

18 See the ARTICLE 19 Principles, note 2, Principle 4



a limited regime of exceptions in the overall pabfiterest. Both information and public
bodies should be defined broadly, to ensure tleastipe of the law is wide.

The draft Law defines both government organisatiand private entities, the latter as
private businesses that operate in accordance pvgbedures set out in law (Articles
4.1.3 and 4.1.4). The draft Law then specifieshréicle 5.1, that citizens have the right
to access information from both government andapeientities. However, many other
provisions relating to access refer only to governtrorganisations. These include key
articles such as Article 6, setting out the basingiples of access, Article 11 providing
for an obligation to provide information, and At&cl9, providing for receipt of requests
for information. It would be preferable if the lapvovided only for one definition, of
public bodies, but defined these as including tiage entities now defined separately in
the draft Law. In that way, these bodies would ligject to the full set of obligations of
disclosure.

A second shortcoming of the definition of bodiebjsat to the obligation to disclose is
that it is limited to those private bodies whicheogte under a law. The ARTICLE 19
Principles recommend that a wide range of ostepgibVate bodies be included, such as
nationalised industries and public corporationg)-departmental bodies or quangos (quasi
non-governmental organisations), judicial bodiesl private bodies which carry out public
functions (such as maintaining roads or operataiglines). Any body which is owned,
controlled or substantially financed by funds pd®d by government or the State should,
for purposes of the freedom of information law,dedined as a public body.

As regards information, the draft Law defines it‘'asws about people, physical objects,
events or facts regardless of its form of exprassi@Article 4.1.6) While this is probably
an attempt to provide a wide definition, in facy, llmiting it to news, and to news about
people, physical objects, events or facts, theltresthat the definition is quite limited. It
would be preferable just to define information agthing that can be communicated,
regardless of form. Furthermore, although the dedim applies regardless of form, it
might be useful to specify that it applies to afbrmation regardless of the source (that is
whether or not it was produced by the body), the @& production and whether or not it
is classified.

The draft Law specifies that it applies to citizéxnsg then goes on to define a citizen as an
citizen of Mongolia, or a foreign country or a sflass person (Articles 1.1 and 4.1.2).
The effect of this is that the definition in praeticovers everyone, subject to other laws
providing for restrictions in this regard (Articke2). This seems, however, to be a very
roundabout way of doing this, and it could be nadiag. It might be simpler simply to
specify that the law applies to everyone.

Finally, the draft Law specifies that non-governmerganisation and trade unions shall
have the right to access information. While thignistself positive, it might imply that
other non-natural persons, such as businessediticgd@arties, do not have the right of
access. These bodies should also have the rightdess information; in fact, in other
countries these bodies are significant users eflfven of information laws.



Recommendations:
The draft Law should provide for one central deiom of a public body, which
should include private bodies which operate und&waor which carry out publi¢
functions.
The definition of information should be simplifieshd refer simply to anything that
can be communicated, regardless of form, date edtmn, who produced it and
whether or not it is classified.
Consideration should be given to removing the teitimen, along with its definition,
and specifying simply that the law applies to eoes;.

All legal persons should have the right to accefsmation.

3. Correct Information

In several places, the draft Law refers to the idkdrue and correct’ information. For
example, in Article 6.1.2, the draft Law providdsat one of the basic principles of
freedom of information that the government musteobs is that, “information shall be
true and correct” and Article 11.1.3 provides thatobligation on government officials is
“to provide citizens with true and correct informoat’.

It is not entirely clear what this obligation efgailnasmuch as it means that officials
should provide the information actually requestieds uncontroversial. If, however, it
means that officials must ensure that the inforomathey disclose is actually correct, it
represents a misunderstanding of how a freedommfofmation system works. Public
bodies are under an obligation to disclose anyrmébion they actually hold, regardless
of whether or not it is correct. In some cases itfifiormation will have been provided by
third parties. In other cases, the government iaffivho produced the information may
have made an honest mistake. In yet other casesjnfbrmation may represent a
dishonest position put forward by government offiei In all cases, the obligation is
simply to disclose the information actually helarexample, a journalist may want the
information to prove that the government had migledple. In such a case, the actual
document, including any incorrect information itgii contain, is precisely what is
wanted.

Recommendation:
All references in the draft law to ‘true and cottécformation should be removed.

4. Obligations on Requesters

Article 10.2 sets out two obligations on citizenfionvrequest information, namely to
comply with the procedures for obtaining informatiand not to violate the constitution
or laws of Mongolia when exercising the right teomation.

ARTICLE 19 questions whether it is necessary tasgethese obligations in the law. If a
citizen does not comply with the procedures fouesging information, he or she may be
denied access to that information. This is a sweffic deterrent to ensure that the
established procedures are complied with. It isaaly, and by definition, contrary to the
law to violate any law and, to the extent thasitpplicable to ordinary individuals, the



constitution. There is, therefore, no need to raieesuch a prohibition in the freedom of
information law.

Recommendation:

Article 10.2, setting out obligations on requestsf®uld be removed from the draft
Law.

5. Powers of the Commissioner of Information

Article 9.3 provides that the officer in chargeioformation in each public body shall
report on his or her activities to the Commissiooemformation. Article 15.1.2 further
provides that the Commissioner of Information Haes power to obtain an annual report
from public bodies on their activities to implemen¢ freedom of information law. It is
not clear what the relationship is between thesepmovisions.

Reports of this sort are an important means of toang the performance of public
bodies in the information field. A bit more detaibuld, however, significantly clarify the
scope of this obligation. First, it should be clda@at such reports must be provided on an
annual basis. Second, the scope of the report gHmulon the activities of the public
body in the information field, not just on the aties of the information officer. Third,
the relationship between the two articles notedvabshould be clarified. Finally, it
would be helpful if the draft Law contained moreadied direction on what such reports
must include. For example, the ARTICLE 19 Model Lprevides that annual reports by
public bodies must contain information on:

(a) the number of requests for information receivednggd in full or in part, and
refused;

(b) how often and which sections of the Act were relipdn to refuse, in part or in
full, requests for information;

(c) appeals from refusals to communicate information;

(d) fees charged for requests for information;

(e) its activities pursuant to section 17 (duty to pai);

(f) its activities pursuant to section 19 (maintenasfagcords); and

(9) its activities pursuant to section 20 (trainingfifcials).*®

Article 15.1.7 provides that the Commissioner dbtmation has the power to submit
cases where an official fails to implement his @r lorders to a ‘higher instance
organisation’. It is unclear what this refers tot Isuch cases should be referred to the
courts.

Recommendations:
Articles 9.3 and 15.1.2, providing for reports de fctivities of information officers
and public bodies, should be amended to make afr ¢leat these provisions refer |to
the same report, that such reports must be provatedially and that they should
cover all of the activities of the public body metinformation field.
Consideration should be given to providing for mdetail regarding the information
that public bodies should include in their annugparts to the Commissioner pf

19 Note 3, section 21.



Information.

Failures to obey orders of the Commissioner ofrimétion should be appealed to the
courts.

6. Obligation to Publish

Article 12.1 of the draft Law sets out the obligation public bodies to publish certain
key types of information, even in the absence i&cauest. The types of information
covered include draft laws, decisions and ordeksegfbodies, the procedure for
processing requests for information and the typelsfarms of information the body
holds, as well as its, “charter, structure, budgatancy or salary fund”.

This is an important and progressive obligationwdeer, it could be still more detailed
regarding the types on information that must bevigex. The ARTICLE 19 Model Law,
for example, requires every public body to activaelyplish the following information:

(a) a description of its structure, functions, dutied &éinances;

(b) relevant details concerning any services it pravidieectly to members of the
public;

(c) any direct request or complaints mechanisms avaitatmembers of the public
regarding acts or a failure to act by that bodgnglwith a summary of any
requests, complaints or other direct actions by beemof the public and that
body’s response;

(d) a simple guide containing adequate information altsuecord-keeping
systems, the types and forms of information it Bpte categories of
information it publishes and the procedure to b¥aed in making a request
for information;

(e) a description of the powers and duties of its gedfiicers, and the procedure it
follows in making decisions;

() any regulations, policies, rules, guides or manwedarding the discharge by
that body of its functions;

(g) the content of all decisions and/or policies it hdepted which affect the public,
along with the reasons for them, any authoritativerpretations of them, and
any important background material; and

(h) any mechanisms or procedures by which membersgiublic may make
representations or otherwise influence the fornmadf policy or the exercise
of powers by that bod?/.

Recommendation:
Consideration should be given to including withine tdraft Law more detail on the
obligation of public bodies to publish informatiproactively.

7. Open Meetings

Article 13 of the draft Law provides for open gaverent meetings. Such meetings must
be open to the public except in instances providedy law and all decisions, apart from
those whose confidentiality is protected by lawstribe communicated to the public.

This is a commendable provision which is, unfortetha found in far too few freedom of
information laws. At the same time, more detailegded in relation to this obligation.

20 Note 3, section 17.
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For example, it is presumably the case at presarde there is not yet any general
obligation to hold open meetings, that there anedeounds established by law for
closing such meetings. To this extent, the prowisi@my overly favour open meetings. On
the other hand, as with exceptions to the obligetitoprovide information, where the law
does provide for closed meetings, the groundsdargithis may be excessively broad.
To this extent, the provision fails to change corigecret practices. What is needed is a
more comprehensive regime within the context offteedom of information law for
open meetings.

Recommendation:
The regime for open meetings established by Arti@leneeds to be far more detailed,
particularly in relation to the grounds for closingeetings or for refusing to
communicate the decisions adopted at such meetmghe public. Alternately
consideration could be given to adopting a sepdastedealing specifically with thi
issue.

1°2)

8. Complaints

Article 15.1.9 of the draft Law provides that therfimissioner of Information has the

power to review and resolve complaints submitteccibgens. This is one of the most

important powers of an information commissioner agbential to ensure prompt,

effective access to information by citizens. Howevke draft Law fails to provide any

detail about how such powers should be exercisddiarparticular, what remedies may
be provided. For example, it should be clear that Commissioner of Information has

the power to view the information in question, toder public bodies to disclose

information and to address a range of questiord) as undue delay in providing access
to information or excessive fees.

It is also unclear how the complaint mechanismh&f Commissioner of Information
relate to those set out in Article 25, which pr@sador complaints to a ‘higher instance
organisation or official’, to the National HumangRts Commission and also to the
courts.

ARTICLE 19 recommends a three-step complaints m®icérst internally within the
public body which refused the original request,nthe an independent administrative
body, such as the Commissioner of Information @ hioman rights commission, and
then, finally, to the courts.

Recommendation:
The various complaints processes and powers sheubdarified.

9. Miscellaneous Issues

Fees

The draft Law provides for the payment of a feedbtaining public information which
shall not exceed the direct expenses incurredherprovision of the information. The
draft Law should clarify what is considered to bdiect expense. For example, some
laws allow charges for searching for and prepatirginformation, while others restrict

11



charges to the costs of duplicating the informationaddition, consideration should be
given to making some requests — in particular retguéor personal information or
requests in the public interest — free or lesslgdisan other requests.

Transfer of Requests

Article 11.3 provides that public bodies shall trainsfer requests to another public body
“without grounds for doing so.” This is an extresnebroad formulation, which
practically leaves it up to the discretion of offis as to whether or not a request should
be transferred. It would be preferable if the dtaftv set out clearly the conditions under
which a request might be transferred. These migbtude where the body which
received the original request does not hold thermétion or where there is a question as
to whether or not an exception might apply to préwde disclosure of the information
and the other body is better able to determineisbise.

Information Requests

Article 18.1 provides that requesters must proviteir name and address when
submitting a request. It should also provide thaltmust indicate with sufficient clarify
what information they seek.

Time Limits

Article 19.4 provides that an official shall resela request within one day, while Article
23.1 provides that requests shall be respondedthinwl4 days. It is unclear how these
articles relate to each other, or what the intenthe former is. Article 19.1 further
complicates the matter, providing that public bediball establish a timeline for dealing
with requests.

Returning Requests

Article 22 provides for the return of requests whare not properly competed. This is
something that should be dealt with at the timequest is submitted, not by subsequent
notice.

Recommendations:
The draft Law should clarify what are consideredb& direct costs relating to an
information request.
Consideration should be given to providing thatspaal and/or public interest
requests should be free.
The draft Law should set out clearly and narrowlg tircumstances in which |a
request for information may be transferred to amobody for processing.
Requesters should be required to specify in sefiicclarify what information they
are requesting.

The issue of time limits for responding to requestsuld be clarified in the Law.
Article 22 should make it clear that, whenever pgumes improperly submitted
requests should be remedied immediately, not bgesyent notice.

10. Omissions
Guide to Using the Law

12



Many freedom of information laws require the admsirdtive body overseeing
implementation of the law, and/or each public badyered by the law, to produce a
guide on how to access information. This assidtsetis who wish to seek information
and can be an important practical way of promotisg of the law.

Record Maintenance

A freedom of information law can be seriously umdired if public authorities keep
such poor records that they cannot locate the nmédion sought by requesters. To help
avoid this problem, many freedom of information saplace an obligation on public
authorities to maintain their records in good ctindi The UK Freedom of Information
Act 2000, for example, provides for the Lord Chdlacgthe minister of justice) to adopt
a code of practice concerning the keeping, manageard destruction of records by
public authorities, with a view to ensuring besagtice in this regard across the civil
service.

Protection for Whistleblowers

Whistleblowers, individuals who disclose confidahinformation about wrongdoing in
the public interest, should be protected againsttgan for such disclosures. This is
important to help ensure that matters of publierest do reach the public. For example,
whistleblowers can provide an important safety gakgainst corruption or serious
mismanagement in government. Furthermore, indilgdwaho disclose information in
good faith pursuant to an information request sthdn@l protected against sanction, even
if in fact the information should have been treasdonfidential.

Recommendations:
The draft Law should required the Commissioner rdbimation and/or all publi¢
bodies to produce a guide for individuals on howsde the law.

The draft Law should require public bodies to nmaimttheir records in goo
condition and consideration should be given toldistaing a system to ensure that
this happens in practice.
Whistleblowers, individuals who disclose informatiabout wrongdoing, should be
protected against sanction as long as they actsmbnably and in good faith.
Individuals should be protected against sanction tf@e mistaken disclosure of
information as long as they acted reasonably aig@ad faith.
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