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I. Introduction 
In March 2003, the government of Moldova adopted the “Law on Combating Extremist 
Activity” (the Law). The entire legislative process surrounding the passsage of the Law – 
from drafting to enactment – was hasty, leaving very little time for public discussion. In 
early March, ARTICLE 19 sent an open letter to President Vladimir Voronin urging him 
not to promulgate the Law because of the negative impact it is likely to have on the free 
flow of information. Concern has also been expressed that the Law will be used as a 
means to intimidate the press and to silence the government’s opposition.1  
 
While the March letter addressed ARTICLE 19’s main concerns with the Law, this 
Memorandum contains a detailed analysis of its provisions, along with recommendations 
for implementation and future reform.  
 

II. International and Constitutional Obligations 
 

                                                
1 Independent Journalism Center, at: http://ijc.iatp.md/en/mmnews/2003/nr44.html.  
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II.1 The Guarantee of Freedom of Expression 
Article 19 of the Universal Declaration on Human Rights (UDHR),2 a United Nations 
General Assembly Resolution, guarantees the right to freedom of expression in the 
following terms: 
  

Everyone has the right to freedom of opinion and expression; this right includes the 
right to hold opinions without interference and to seek, receive and impart informa-
tion and ideas through any media and regardless of frontiers. 

 
The UDHR is not directly binding on States but parts of it, including Article 19, are 
widely regarded as having acquired legal force as customary international law since its 
adoption in 1948.3 
 
The International Covenant on Civil and Political Rights (ICCPR),4 a treaty ratified by 
over 145 States which elaborates on many rights included in the UDHR, imposes formal 
legal obligations on State Parties to respect its provisions. Moldova ratified the ICCPR on 
27 January 1993. Article 19 of the ICCPR guarantees the right to freedom of expression 
in terms very similar to those found at Article 19 of the UDHR: 
 

1. Everyone shall have the right to freedom of opinion. 
2. Everyone shall have the right to freedom of expression; this right shall include 

freedom to seek, receive and impart information and ideas of all kinds, 
regardless of frontiers, either orally, in writing or in print, in the form of art or 
through any other media of his choice. 

 
Freedom of expression is also protected in the three regional human rights systems, at 
Article 10 of the European Convention on Human Rights (ECHR),5 Article 13 of the 
American Convention on Human Rights6 and Article 9 of the African Charter on Human 
and Peoples’ Rights.7 Moldova ratified the ECHR in September 1997. 
 
Freedom of expression is a key human right, in particular because of its fundamental role 
in underpinning democracy. In its very first session in 1946, the UN General Assembly 
adopted Resolution 59(I) which states, “Freedom of information is a fundamental human 
right and ... the touchstone of all the freedoms to which the United Nations is 
consecrated.”8 The UN Human Rights Committee has made clear the importance of 
freedom of expression in a democracy: 

 
[T]he free communication of information and ideas about public and political issues 
between citizens, candidates and elected representatives is essential. This implies a 
free press and other media able to comment on public issues without censorship or 
restraint and to inform public opinion. … this implies that citizens, in particular 

                                                
2 UN General Assembly Resolution 217A(III), adopted 10 December 1948. 
3 See, for example, Filartiga v. Pena-Irala, 630 F. 2d 876 (1980) (US Circuit Court of Appeals, 2nd 
Circuit). 
4 UN General Assembly Resolution 2200A(XXI), adopted 16 December 1966, in force 23 March 1976. 

5 Adopted 4 November 1950, in force 3 September 1953. 

6 Adopted 22 November 1969, in force 18 July 1978. 

7 Adopted 26 June 1981, in force 21 October 1986. 
8 14 December 1946. 
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through the media, should have wide access to information and the opportunity to 
disseminate information and opinions about the activities of elected bodies and their 
members.9 

 
The guarantee of freedom of expression applies to all forms of expression, not only those 
which fit in with majority viewpoints and perspectives. The European Court of Human 
Rights has repeatedly stated: 

 
Freedom of expression constitutes one of the essential foundations of [a democratic] 
society, one of the basic conditions for its progress and for the development of every 
man … it is applicable not only to ‘information’ or ‘ideas’ that are favourably 
received or regarded as inoffensive or as a matter of indifference, but also to those 
that offend, shock or disturb the State or any sector of the population. Such are the 
demands of pluralism, tolerance and broadmindedness without which there is no 
‘democratic society’.10 

 
Freedom of expression has a double dimension; it refers not only to imparting 
information and ideas but also to receiving them. This is explicit in international guaran-
tees of freedom of expression such as that found in the UDHR, quoted above, and has 
also been stressed by international courts. The Inter-American Court of Human Rights, 
for example, has stated: 
  

[T]hose to whom the Convention applies not only have the right and freedom to 
express their own thoughts but also the right and freedom to seek, receive and impart 
information and ideas of all kinds. Hence, when an individual’s freedom of 
expression is unlawfully restricted, it is not only the right of that individual that is 
being violated, but also the right of all others to ‘receive’ information and ideas.11 

 
II.2 Media Freedom 
The guarantee of freedom of expression applies with particular force to the media, 
including the broadcast media and public service broadcasters. The European Court of 
Human Rights has consistently emphasised the “pre-eminent role of the press in a State 
governed by the rule of law.”12 It has further stated: 

 
Freedom of the press affords the public one of the best means of discovering and 
forming an opinion of the ideas and attitudes of their political leaders. In particular, it 
gives politicians the opportunity to reflect and comment on the preoccupations of 
public opinion; it thus enables everyone to participate in the free political debate 
which is at the very core of the concept of a democratic society.13 

  
The media merit special protection in part because of their role in informing the public 
and in acting as watchdog of government. The European Court of Human Rights has 
made this clear in the following statement, which it often quotes: 
                                                
9 Gauthier v. Canada, 7 April 1999, Communication No. 633/1995, para. 13.4.  
10 Handyside v. United Kingdom, 7 December 1976, Application No. 5493/72, 1 EHRR 737, para. 49, 
(“Handyside”). Statements of this nature abound in the jurisprudence of courts and other judicial bodies 
around the world. 
11 Compulsory Membership in an Association Prescribed by Law for the Practice of Journalism, Advisory 
Opinion OC-5/85 of November 13, (Series A) No. 5 (1985), para. 30. 
12 Thorgeirson v. Iceland, 25 June 1992, Application No. 13778/88, 14 EHRR 843, para. 63. 
13 Castells v. Spain, 24 April 1992, Application No. 11798/85, 14 EHRR 445, para. 43. 
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Whilst the press must not overstep the bounds set [for the protection of the interests 
set forth in Article 10(2)] … it is nevertheless incumbent upon it to impart 
information and ideas of public interest. Not only does it have the task of imparting 
such information and ideas; the public also has a right to receive them. Were it 
otherwise, the press would by unable to play its vital role of “public watchdog”.14 

 
The Court has also held that Article 10 applies not only to the content of expression but  
also the means of transmission or reception.15 
 
II.3 Restrictions on the Right to Freedom of Expres sion 
The right to freedom of expression is not absolute. Both international law and most 
national constitutions recognise that freedom of expression may be restricted. However, 
any limitations must remain within strictly defined parameters. Article 19(3) of the 
ICCPR lays down the conditions which any restriction on freedom of expression must 
meet: 
 

The exercise of the rights provided for in paragraph 2 of this article carries with it 
special duties and responsibilities. It may therefore be subject to certain restrictions, 
but these shall only be such as are provided by law and are necessary: 

(a) For respect of the rights or reputations of others; 
(b) For the protection of national security or of public order (ordre public), or of 

public health or morals. 
 
It is a maxim of human rights jurisprudence that restrictions on rights must always be 
construed narrowly; this is especially true of the right to freedom of expression in light of 
its importance in democratic society. Any restriction on the right to freedom of 
expression must meet a strict three-part test, as recognised by the Human Rights 
Committee. This test requires that any restriction must a) be provided by law, b) be for 
the purpose of safeguarding one of the legitimate interests listed, and c) be necessary to 
achieve this goal.  
 
The first condition, that any restrictions should be ‘provided by law’, is not satisfied 
merely by setting out the restriction in domestic law. Legislation must itself be in 
accordance with human rights principles.16 The European Court of Human Rights has 
developed two fundamental requirements in its jurisprudence on the ECHR provisions on 
freedom of expression: 

 
First, the law must be adequately accessible: the citizen must be able to have an 
indication that is adequate in the circumstances of the legal rules applicable to a 
given case. Secondly, a norm cannot be regarded as a “law” unless it is formulated 
with sufficient precision to enable the citizen to regulate his conduct: he must be able 

                                                
14 See Castells v. Spain, note 13, para. 43, Thorgeirson v. Iceland, note 12, para. 63, The Observer and 
Guardian v. UK, 26 November 1991, Application No. 13585/88, 14 EHRR 153, para. 59 and The Sunday 
Times v. UK (II), 26 November 1991, Application No. 13166/87, 14 EHRR 229, para. 65. 
15 Autronic AG v. Switzerland, 22 May 1990, Application No. 12726/87, 12 EHRR 485, para. 47. 
16 See, for example, Faurisson v. France, Decision of 8 November 1996, Communication No. 550/1993 
(UN Human Rights Committee). 
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– if need be with appropriate advice – to foresee, to a degree that is reasonable in the 
circumstances, the consequences which a given action may entail.17 

 
The second condition requires that legislative measures restricting free expression must 
serve one of the aims listed in the applicable treaty. These lists are exclusive.  
 
The third condition means that even measures which seek to protect a legitimate interest 
must meet the requisite standard established by the term “necessary”. The European 
Court of Human Rights has established that this is a very strict test: 

 
‘[The adjective ‘necessary’] is not synonymous with “indispensable”, neither has it 
the flexibility of such expressions as “admissible”, “ordinary”, “useful”, 
“reasonable” or “desirable”. [It] implies the existence of a “pressing social need”.18 

 
One implication of the necessity requirement is that any restriction must limit freedom of 
expression as little as possible.19 The measures adopted must be carefully designed to 
achieve the objective in question, and they should not be arbitrary, unfair or based on 
irrational considerations.20 Vague or broadly defined restrictions, even if they satisfy the 
“provided by law” criterion, are unacceptable because they go beyond what is strictly 
required to protect the legitimate interest. 
 
In 1995, ARTICLE 19 brought together a group of recognised international experts 
regarding issues of freedom of expression and national security and the group adopted the 
The Johannesburg Principles on National Security, Freedom of Expression and Access to 
Information.21 These Principles, which have been endorsed by, among others, the UN 
Special Rapporteur on Freedom of Opinion and Expression, set out appropriate standards 
for balancing national security interests against the right to freedom of expression. 
 
It is clear that national security interests underpin the Moldovan Anti-Extremism Law. 
According to the Johannesburg Principles, the genuine purpose and demonstrable effect 
of a restriction based on that ground has to be to protect the country’s existence or its 
territorial integrity against the use or threat of force, or its capacity to respond to the use 
or threat of force.22 Furthermore, restrictions to protect this important interest should be 
applied only when there is a close nexus between the expression in question and the risk 
of harm, and when the risk is imminent. The anticipated danger should not be remote or 
conjectural and the expression should be intrinsically dangerous to the public interest. 
The State should also prove in such cases that the restriction imposed is the least 
restrictive means possible for protecting the threatened interest.23 
 

                                                
17 Sunday Times v. the United Kingdom, Judgment of 26 April 1979, para. 49. 
18 Ibid., para. 59. 
19 Handyside v. the United Kingdom, Judgment of 7 December 1976, para. 49 (European Court of Human 
Rights). 
20 See R. v. Oakes (1986), 26 DLR (4th) 200, at 227-8 (Canadian Supreme Court). 
21 ARTICLE 19 (London: 1996).  
22 Principle 2. 
23 Ibid., Principle 1.2. 
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II.4 Constitutional Guarantees 
Freedom of expression is protected by Article 32 of the Constitution of the Republic of 
Moldova. The provision states: 
 

1. All citizens are guaranteed the freedom of opinion as well as the freedom of 
publicly expressing their thoughts and opinions by way of word, image or any 
other means possible. 

2. The freedom of expression may not harm the honour, dignity or the rights of 
other people to have and express their own opinions or judgments. 

3. The law shall forbid and prosecute all actions aimed at denying and slandering 
the State or its people. Likewise shall be forbidden and prosecuted any 
instigation to sedition, war, aggression, ethnic, racial or religious hatred, the 
incitement to discrimination, territorial separatism, public violence, or other 
actions threatening constitutional order.  

 
Article 54 of the Constitution permits additional restrictions on the exercise of fundamental 
rights and freedoms: 
 

1. The exercise of certain rights or freedoms may be restricted only under the law 
and only as required in cases like: the defence of national security, of public 
order, health or morals, of citizens rights and freedoms, the carrying of 
investigations in criminal cases, preventing the consequences of a natural 
calamity or of technological disasters. 

2. The restrictions enforced must be in proportion to the situation that caused it, 
and may not affect the existence of that right or liberty. 

 
Article 4 of the Constitution states that: 

1. Constitutional provisions for human rights and freedoms shall be understood and 
implemented in accordance with the Universal Declaration of Human Rights, 
and with other conventions and treaties endorsed by the Republic of Moldova. 

2. Wherever disagreements appear between conventions and treaties signed by the 
Republic of Moldova and her own national laws, priority shall be given to 
international regulations. 

 
Thus, if Moldovan law clashes with provisions of international human rights law, the latter 
takes precedence. 
 

III. Analysis of the Law on Combating Extremist Act ivity  
 
III.1 Overview of the Issues  
Since the terrorist attacks perpetrated against the United States in September 2001, many 
countries have enacted anti-terrorism legislation, ostensibly aimed at preventing similar 
acts in their own States. Almost without exception, these new laws have been subject to 
criticism for impinging on civil and political rights.24 Moldova’s law is no exception; it 
allows for severe restrictions to be placed on freedom of expression and freedom of 

                                                
24 Recommendation 1589(2003) of the Parliamentary Assembly of the Council of Europe on “Freedom of 
Expression in the Media in Europe”, 28 January 2003, paragraph 14, warns that recent terrorist attacks can 
“provide a pretext for introducing new restrictions to freedom of information.” 
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assembly, and in some instances reverses the presumption of innocence, to which 
criminal defendants are entitled as a matter of international criminal law.25  
 
The drafters of the Law failed to take into account that terrorism (or extremist activity) 
thrives in repressive environments, where peaceful, democratic means of expressing 
dissent, and of having one’s views heard, are not available. It also thrives on rumours, 
distortion and bias, in other words in places where reliable, accurate information is not 
freely available. There is, therefore, a clear relationship between breeding grounds for 
terrorism and a lack of respect for human rights, and in particular the right to freedom of 
expression, what we might call “push” factors. A comprehensive strategy that addresses 
extremist activity must seek to eliminate push factors, including by enhancing protection 
of human rights. Moldova’s Law does not address the causes of extremist behaviour and, 
as a result, there is a risk that if it is implemented to its full potential, it will have the 
opposite of the intended effect and actually promote extremist behaviour. 
 
III.2 Definitions  
Article 1 of the Law defines “extremist activity”, “extremist organization” and “materials 
of extremist nature”. The remaining provisions in the Act depend on these definitions, 
which are reproduced in their entirety below. 
 
“Extremist activity”, or “extremism” is: 

a) activity of a public or religious association, mass media establishment or other 
organization, or of a physical entity with the aim of planning, organizing, 
preparing, or implementing actions with the purpose of: 
- forcible change (overthrow) of the constitutional regime and violation of the 
integrity of the Republic of Moldova; 
- undermining the security of the Republic of Moldova; 
- usurpation of state authority or official power; 
- organization of illegal armed units; 
- terrorist activity; 
- incitement to racial, national, and religious hatred, as well as to social hatred, 
through violence or call to violence; 
- disgrace to the national dignity; 
- incitement to mass disorders, to hooliganism or vandalism acts, on motives of 
ideological, political, racial, national or religious hatred or hostility, as well as on 
motives of hatred or hostility toward a social group; 
- propagation of exclusiveness, superiority or inferiority of citizens according to 
their religious affiliation, or depending on their race, nationality, ethnic origin, 
language, religion, sex, opinion, political affiliation, property, or social origin. 
b) propagation and public display of nazi attributes or symbols, or similar 
attributes or symbols that can be confounded with nazi attributes or symbols; 
c) financing or contribution in any other way to the implementation of 
aforementioned actions, including through provision of financial means, real 
estate, didactic, polygraphic and logistic resources, telephone, fax, and other types 
of communication means, as well as information services; 
d) calling in public to conduct to aforementioned actions. 

                                                
25 Note 21, Johannesburg Principles, Principle 20. See also the Rome Statute of the International Criminal 
Court, adopted by the United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of 
an International Criminal Court, July 17, 1998, A/CONF. 183/9, article 66. As of 17 January 2001, 139 
countries had signed the treaty and 89 had ratified it, satisfying the conditions for its coming into force. 
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An “extremist organization” is “a public or religious organization, mass media 
establishment, or other organization against which a final court ruling is issued on the 
cessation or suspension of activity on motives of conducting extremist activity, under the 
present law.” 
 
Finally, “materials of extremist nature” are “documents or other information, including 
anonymous information for the public, calling to extremist activity, providing arguments 
or justifying the necessity of extremist activity, or justifying the practice of committing 
war crimes, or other crimes related to the partial or total extermination of an ethnic, 
social, racial, national or religious group.” 
 
There are a number of problems with these definitions, each of which is addressed in the 
“Analysis” section of this Memorandum (III.4). 
 
III.3 Overview of the Law 
Articles 2 to 6 of the Law elaborate the manner in which the law is to be implemented. 
Article 2 lists seven principles upon which the combating of extremist activity is to be 
based, including: recognition, respect and protection of human rights; legality; 
transparency; co-operation; and ensuring the security of the Republic of Moldova. While 
these principles are legitimate, the remaining two – “priorities of counter-extremism” and 
the “inevitability of punishment for the conducting of extremist activity” – are 
unacceptably vague. 
 
Article 3 states that counter-extremism measures will consist both of preventitive 
measures and of measures to detect and terminate extremist activities conducted by 
“public and religious associations, by mass media, and other organizations and physical 
entities.” 
 
Central and public authorities are to participate in combating extremist activity (Article 
4), and to that end are required to implement prophylactic measures in the form of 
educational and propaganda campaigns (Article 5).  
 
Article 6 prohibits the creation of associations devoted to carrying out extremist activity 
(again specifically mentioning religious associations). If the authorities learn of such an 
association, a written warning will be sent to the body, granting it one month to 
implement remedial measures (Article 6(2)). The warning may be challenged in court 
(paragraph (3)). However, if the warning isn’t challenged or if it has been upheld by the 
court and the organization fails to implement the required remedial measures or engages 
in a second offence within 12 months from the first warning, the court is required to issue 
an order dissovling or suspending the association for up to one year (paragraphs (4) and 
(5)). If the court orders the termination or suspension of an organization’s activities, then 
the activities of any of the organization’s subdivisions will also be terminated or 
suspended (paragraph (6)).  
 
Article 7 repeats Article 6 specifically in relation to the dissemination of extremist 
materials through the mass media. Courts are empowered to suspend or terminate the 
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activities of a mass media outlet (paragraph (4)) and may also suspend the sale or 
circulation of information identified as extremist material (paragraph (5)).  
 
Article 8 prohibits the use of the public telecommunications network to carry out 
extremist activities. If the network is used for this purpose, then “measures provided by 
the present Law shall be applied” (paragarph (2)).  
 
Article 9 repeats most of Article 7, prohibiting the dissemination of extremist materials 
and reiterating the court’s power to terminate the publishing activities of an organization 
if it disseminates extremist material twice within a 12-month period. It also provides, at 
paragraph (2), that the question whether materials in question are extremist is to be 
determined by the court. 
 
Article 11 is aimed at public officials, providing for liabilty for any statement they make 
regarding the “necessity, admissibility, possibility, or opportunity” of conducting 
extremist activities, as well as for any failure to “combat extremism in the framework of 
his/her competencies”.  
 
In addition to the specific penalties imposed by Articles 6, 7 and 9, Article 12 states that 
Moldovan citizens, foreign citizens and stateless persons that conduct extremist activities 
will be liable under criminal, administrative and civil law “according to the procedure 
established by the legislation” (Article 12(1)). Persons that have conducted extermist 
activities may be prevented, by court order, from working in the public sector for up to 
five years (Article 12(2)). In addition, if a member of an organization is found guilty by a 
court of making public statements that call for the conduct of extremist activites, then the 
organization to which the person belongs is obligated, “within a brief time frame”, to 
issue a public statement to the effect that it does not agree with the statements made. 
Failure to issue the statement may be interpreted as engaging in extremist activities 
(Article 12(3)). 
 
The final offences in the Law are found at Article 13, which addresses the conduct of 
assemblies. Extremist activities may not be conducted during assemblies and extermist 
organizations are prohibited from participating in assemblies. No logos or other attributes 
of an extremist organization may be displayed at an assembly, and extremist materials 
may not be disseminated (Article 13(2)). These prohibitions are largely redundant, as the 
law already forbids the conduct of extremist activity and the dissemination of extremist 
materials. Furthermore, no definition is provided as to what constitues an assembly and 
the provision does not appear limited in application to public gatherings. Article13(3) 
adds, however, that if Article 13(2) is violated, the organizer of the assembly must take 
immediate action to eliminate the offending behaviour, and any failure to do so will result 
in the suspension of the assembly and the legal liability of the organizer.  
 
III.4 Analysis 
 
One of the key problems with the Law is that large parts of the definitions are either too 
vague or too broad. This negatively affects the legitimacy of the rest of the law, since the 
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specific measures provided for cannot be justified in relation to such a vague, broadly 
defined set of activities. The Law also fails to take into account accepted comparative and 
international standards of respect for freedom of expression which require there to be a 
close nexus between speech and the risk of violence or other social harm before the 
speech may be proscribed. A number of provisions are repetitive and the law is at pains to 
single out the media and religious organisations as targets, both of which are unnecessary 
and may exert a chilling effect on freedom of expression. 
 
Vague Definitions and other Provisions 
The Law defines extremist activity and extremist materials very broadly, resulting in 
restrictions on freedom of expression and the flow of information beyond the limits 
acceptable under international law. Principle 1.1 of the Johannesburg Principles 
addresses this problem, stating:  
 

Any restriction on expression or information must be prescribed by law. The law 
must be accesssible, unambiguous, drawn narrowly and with precision so as to 
enable individuals to foresee whether a particular action is unlawful. 

 
Several of the categories of prohibited activities are too vague in scope to provide clear 
guidance on what is prohibited and, as a result, are susceptible of abuse by the authorities. 
 
Article 1(a)(2) defines “undermining the security of the Republic of Moldova” as an 
extremist activity, without providing any definition of what might undermine security. A 
poor economy undermines security, along with a vast range of otherwise normal social 
activities. The same is true of Article 1(a)5, which defines extremist activity as “terrorist 
activity”; this is both circular and redundant. Article 1(a)(6) refers, among other things, to 
social hatred, a concept that is hardly capable of clear definition. Would calls for greater 
taxation of the wealthy from a Marxist perspective qualify as social hatred?  
 
All of Article 1(c), which prohibits any type of contribution to extremist activities, is of 
concern to ARTICLE 19. The provision is so broadly drafted that if the owner of a 
restaurant unwittingly allowed a person to use the restaurant’s phone for purposes of 
extremist activities, the restaurant owner could be held liable. Numerous other ridiculous 
and unjust outcomes are possible. 
 
Article 12(3) requires organizations to publicly disagree with any extremist statements 
made or actions taken by one or more of its members. If it refuses to do so, it will also be 
suspected of engaging in extremist activities. This public statement must be made within 
a “brief timeframe”, but the law does not specify what this will mean in practice. While 
Article 12(3) is problematic for numerous reasons – notably for creating a presumption of 
guilt arising from the actions of an independent party – it is also vague.  
 
Finally, ARTICLE 19 is concerned that the Law does not adequately specify the penalties 
that may be imposed for violation of its provisions. Article 12(1) states that persons that 
conduct extremist activities “may be liable under criminal, administrative and civil law, 
according to the procedure established by the legislation.” The Law, however, does not 
elucidate any procedures beyond those for suspending or terminating the activities of 
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organizations engaged in extremist activities (Articles 6 and 7). The Law is not clear as to 
whether suspension and termination of an organization’s activities are the most severe 
sanctions that may be imposed or whether these are the only penalty envisaged, as seems 
possible. Article 13 refers to the liability of assembly organizers, but it does not elucidate 
what form this liability will take. Restrictions on freedom of expression may be imposed 
only where the law establishing them provides individuals people with an adequate 
warning of the applicable rules.26 This includes the sanction for breach.  
 
Recommendations: 
·  The definition of extremist activities should be amended to clarify the meaning of 

“security”. 
·  The circular references to “terrorist activity” should be deleted from the definition of 

extremist activities.  
·  Article 1(c)  should be deleted from the Law. 
·  Article 12(3) should be removed from the Law or, alternatively, what constitutes a 

“brief timeframe” should be specified. 
·  The Law should include specific penalties, whether fines, imprisonment, or other, and 

should also specify the quantum and/or duration of each, while respecting the 
principle of proportionality. 

 
Overbreadth 
The definitions are also excessively broad. Principle 7 of the Johannesburg Principles 
sets out a number of types of expression that do not constitute a threat to national security 
including, but not limited to, expression which: “(ii) constitutes criticism of, or insult to, 
the nation, the State or its symbols, the government, its agencies, or public officials, or a 
foreign nation, State or its symbols, government, agencies or public officials”. Article 
1(a)(7) directly contravenes this clear statement, criminalizing as extremist activity 
anything that causes “disgrace to the national dignity”. This concept is virtually incapable 
of objective interpretation and, furthermore, is simply not a grounds for restricting 
freedom of expression. 
 
Related to the concept of overbreadth is Principle 6 of the Johannesburg Principles, 
which states that expression may be punished as a threat to national security only if a 
government can satisfy the following three-part test:  
 

(a) the expression is intended to incite imminent violence;  
(b) it is likely to incite such violence; and 
(c) there is a direct and immediate connection between the expression and the 
likelihood or occurence of such violence. 

 
This requires there to be a close nexus between the expression and the threat of violence 
before that expression may be proscribed. This is necessary to prevent abuse of what are, 
often almost by nature, terms that may be subject to overbroad interpretation. 
 

                                                
26 Sunday Times v. United Kingdom, note 17. 
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Many of the Law’s provisions fail to require that there be a threat of immediate or 
imminent violence to the State before expression may be punished. This is the true of 
Article 1(a)(9), and Article 1(b), which prohibit the “propagation” of exclusiveness, 
superiority and/or inferiority of citizens according to religion, gender, race and so on, and 
the display of nazi symbols. 
 
The European Court, in Handyside,27 made it quite clear that freedom of expression, as 
protected by Article 10 of the ECHR, constitutes one of the essential foundations of a 
democratic society founded on pluralism, tolerance and broadmindedness. Accordingly, 
freedom of expression applies not only to information and ideas that are favourably 
received or regarded as inoffensive or indifferent, but also to those that offend, shock or 
disturb the State or any sector of the population.28 The applicable standard should not 
focus on what people find tasteful or appropriate but rather on a risk of actual harm. 
While it is accepted under international law that material which incites to violence or 
hatred may be prohibited, this is quite different from banning material which simply 
propagates racial superiority. The incitement standard is reflected in Article 32(3) of the 
Moldovan Constitution, which prohibits incitement to discrimination, territorial 
separatism, public violence and other actions that threaten constitutional order. 
 
Also problematic is the Law’s classification of “documents or other information” that 
“justify the practice of committing war crimes, or other crimes related to the partial or 
total extermination of an ethnic, social, racial, national or religious group” as extremist 
materials. Material that justifies war crimes is certainly offensive, but where there is no 
proven risk of a demonstrable harm to society, a ban of this sort cannot be justified and 
may stifle healthy public debate.29 
 
Article 11(1) of the Law prohibits public officials from making statements regarding the 
“necessity, admissibility, possibility, or opportunity to conduct extremist activities”. 
Official persons are also required to combat extremism, and failure to do so is punishable 
both under the law and also by the official person’s superiors (Article 11(2)). This is 
clearly overbroad and would apply to an official warning about the risk of future terrorist 
activities, such as President Bush of the United States frequently makes. In the current 
security climate it is important that populations be well informed regarding potential 
terrorist attacks and also regarding government attempts to stop terrorist activities. This 
provision effectively prevents the dissemination of useful information, impinging not 
only upon freedom of expression, but also upon the public’s right to know. Principle 13 
of the Johannesburg Principles states: “In all laws and decisions concerning the right to 
obtain information, the public interest in knowing the information shal be a primary 
consideration.” 
 
Recommendations: 

                                                
27 Note 10. 
28 Oberschlick v. Austria, 23 May 1991, Application No.1162/85 (European Court of Human Rights). 
29 See, for example, Faurisson v. France, 8 November 1986, Communication No. 550/1993 (UN Human 
Rights Committee), where the Human Rights Committee expressed concern about the overbreadth of a 
French law prohibiting the promotion of war criminals. 
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·  Article 1(a)(9) and Article 1(b) should be removed from the Law. 
Alternatively, these definitions should be narrowed so that only expression 
which poses a threat of imminent violence may be punished. 

·  Article 11(1) should be removed from the law or substantially amended to 
apply only in the context of a threat of imminent violence related to the 
statement concerned. Where the public interest is served by the public 
official’s statements, he or she should not be subject to liability or 
professional reprimand. 

 
Repetitive Provisions and Targeting of Media and Religious Organizations 
The Law contains a number of repetitive and thus redundant provisions. These provisions 
may create confusion in their application, leading to possible injustices, and also exert a 
chilling effect on freedom of expression as they appear more as a threat than clear legal 
drafting. Articles 8(1), 9(1) and 10(5), for example, all prohibit the publishing and/or 
dissemination of extremist materials, while Article 12(1) provides for liability for 
conducting extremist activities, which includes such publication. Article 9(4) states that 
organizations that publish extremist materials twice in 12 months will have their editorial 
activities terminated by court order. Articles 6(5) and 7(4), however, impose a similar 
outcome for the conduct of extremist activities.  
 
ARTICLE 19 is also concerned by the singling out of religious and media organizations 
for regulation by the Law (Articles 1, 3, 6, and 7). The Law already prohibits conducting 
extremist activities and the dissemination of extremist materials, thus to the extent that 
the prohibitions set out in the Law are legitimate, they should apply to all forms of 
expression and all persons. As drafted, the Law sends a signal to religious bodies and the 
media that they will be more tightly scrutinized, and this is likely to have a chilling effect 
on freedom of expression, unnecessarily limiting the free flow of information and ideas. 
 
Recommendations: 
·  The Law should be amended to remove repetitive and redundant 

provisions, including those noted above. 
·  The Law should be amended to remove specific references to media and 

religious organizations, as all forms of expression, by all types of 
organisations, should be treated equally. 

  
Restriction on Freedom of Assembly 
Freedom of expression and freedom of assembly are closely related. Indeed, the 
European Court of Human Rights has held that the latter must be considered in light of 
the former.30 ARTICLE 19 is of the opinion that Article 13 of the Moldovan Law, which 
imposes liability upon the organizer of an event who fails to prevent the conduct of 
extremist activities during an assembly, constitutes an undue restriction on freedom of 
association. The organisers of a demonstration should not be held liable for those who 
attend and, faced with the prospect of liability arising from a failure to prevent offences 

                                                
30 Yazar, Karatas, Aksoy and People’s LabourParty v. Turkey, 9 April 2002, Application Nos. 22723/93, 
22724/93 and 22725, para. 46. 
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that are poorly specified in the Law, people are likely to refrain from holding 
assemblies.31 The provision therefore has an unjustifiable chilling effect on the exercise 
of the right to assembly and on freedom of expression. 
 
The provision also imposes unrealistic obligations on organizers as it is exceedingly 
difficult for one individual or group to control the activities of another individual or 
group, particularly where the latter are intent on causing disruption or committing crimes. 
For instance, millions of people participated in demonstrations all over the world prior to 
the recent US war against Iraq. It would have been impossible for the organizers of these 
protests to prohibit the attendance of any group or to censor their activities. An organizer 
cannot know what group from amongst hundreds or thousands of participants constitutes 
an “extremist organization” or which of the hundreds of pamphlets distributed constitute 
“extremist material”. 
 
Recommendation: 
·  Articles 13(1) and (3) should be deleted from the Law, or not enforced. 
 

                                                
31 The Law does not define “assembly”.  


