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|. Introduction

In March 2003, the government of Moldova adoptes“ttaw on Combating Extremist
Activity” (the Law). The entire legislative processrrounding the passsage of the Law —
from drafting to enactment — was hasty, leavingy\itle time for public discussion. In
early March, ARTICLE 19 sent an open letter to lest VIadimir Voronin urging him
not to promulgate the Law because of the negathgact it is likely to have on the free
flow of information. Concern has also been exprédbat the Law will be used as a
means to intimidate the press and to silence thergment’s oppositioh.

While the March letter addressed ARTICLE 19's maoncerns with the Law, this

Memorandum contains a detailed analysis of its igrors, along with recommendations
for implementation and future reform.

II. International and Constitutional Obligations
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II.1 The Guarantee of Freedom of Expression

Article 19 of theUniversal Declaration on Human Righ(sDHR).? a United Nations
General Assembly Resolution, guarantees the righfraedom of expression in the
following terms:

Everyone has the right to freedom of opinion angression; this right includes the
right to hold opinions without interference andseek, receive and impart informa-
tion and ideas through any media and regardleksmiers.

The UDHR is not directly binding on States but past it, including Article 19, are
widely regarded as having acquired legal forcewstomary international law since its
adoption in 1948.

The International Covenant on Civil and Political Rigfti CCPR)? a treaty ratified by
over 145 States which elaborates on many rightsded in the UDHR, imposes formal
legal obligations on State Parties to respectrasipions. Moldova ratified the ICCPR on
27 January 1993. Article 19 of the ICCPR guarantkegight to freedom of expression
in terms very similar to those found at Article @&he UDHR:

1. Everyone shall have the right to freedom of mpin

2. Everyone shall have the right to freedom of egpion; this right shall include
freedom to seek, receive and impart information atehs of all kinds,
regardless of frontiers, either orally, in writiog in print, in the form of art or
through any other media of his choice.

Freedom of expression is also protected in theethegional human rights systems, at
Article 10 of theEuropean Convention on Human RigEECHR)?> Article 13 of the
American Convention on Human Righasmd Article 9 of theAfrican Charter on Human
and Peoples’ RightSMoldova ratified the ECHR in September 1997.

Freedom of expression is a key human right, inipder because of its fundamental role
in underpinning democracy. In its very first sessio 1946, the UN General Assembly
adopted Resolution 59(1) which states, “Freedormmfafrmation is a fundamental human
right and ... the touchstone of all the freedomswhbich the United Nations is
consecrated® The UN Human Rights Committee has made clear ti@oitance of
freedom of expression in a democracy:

[T]he free communication of information and ide&swat public and political issues
between citizens, candidates and elected représ@stés essential. This implies a
free press and other media able to comment on igdslues without censorship or
restraint and to inform public opinion. ... this ingd that citizens, in particular

2 UN General Assembly Resolution 217A(lll), adopi€dDecember 1948.

% See, for exampleFilartiga v. Pena-Irala 630 F. 2d 876 (1980) (US Circuit Court of Appeat¥’
Circuit).

*UN General Assembly Resolution 2200A(XXI1), adopi&iDecember 1966, in force 23 March 1976.
> Adopted 4 November 1950, in force 3 September 1953.

® Adopted 22 November 1969, in force 18 July 1978.

" Adopted 26 June 1981, in force 21 October 1986.

® 14 December 1946.



through the media, should have wide access torrdtion and the opportunity to
disseminate information and opinions about theviiets of elected bodies and their
members.

The guarantee of freedom of expression appliedl forans of expression, not only those
which fit in with majority viewpoints and perspeats. The European Court of Human
Rights has repeatedly stated:

Freedom of expression constitutes one of the dasémtndations of [a democratic]
society, one of the basic conditions for its pregrand for the development of every
man ... it is applicable not only to ‘information’ dideas’ that are favourably
received or regarded as inoffensive or as a matfterdifference, but also to those
that offend, shock or disturb the State or any®eat the population. Such are the
demands of pluralism, tolerance and broadmindedn#b®ut which there is no
‘democratic society*°

Freedom of expression has a double dimension; férgenot only to imparting
information and ideas but also to receiving theimsTs explicit in international guaran-
tees of freedom of expression such as that fourtttanUDHR,quoted above, and has
also been stressed by international courts. Ther-Haterican Court of Human Rights,
for example, has stated:

[T]hose to whom the Convention applies not only éhdéive right and freedom to
express their own thoughts but also the right aeeldom to seek, receive and impart
information and ideas of all kinds. Hence, when iadividual's freedom of
expression is unlawfully restricted, it is not orthe right of that individual that is
being violated, but also the right of all othersrazeive’ information and ideds.

II.2 Media Freedom

The guarantee of freedom of expression applies wdfticular force to the media,
including the broadcast media and public serviaaticasters. The European Court of
Human Rights has consistently emphasised the “miaent role of the press in a State
governed by the rule of law? It has further stated:

Freedom of the press affords the public one ofiiés®t means of discovering and
forming an opinion of the ideas and attitudes eirtipolitical leaders. In particular, it
gives politicians the opportunity to reflect andmroent on the preoccupations of
public opinion; it thus enables everyone to pgptite in the free political debate
which is at the very core of the concept of a demtic society:>

The media merit special protection in part becaafsteir role in informing the public
and in acting as watchdog of government. The Ewopg@ourt of Human Rights has
made this clear in the following statement, whicbfien quotes:

® Gauthier v. Canadaz April 1999, Communication No. 633/1995, par&4l

19 Handyside v. United Kingdan¥ December 1976, Application No. 5493/72, 1 EHRH, para. 49,
(“Handyside”). Statements of this nature abound in the jurispraelef courts and other judicial bodies
around the world.

* Compulsory Membership in an Association Prescribgd_aw for the Practice of Journalismdvisory
Opinion OC-5/85 of November 13, (Series A) No. 883), para. 30.

2 Thorgeirson v. Iceland25 June 1992, Application No. 13778/88, 14 EHRR, &ara. 63.

13 Castells v. Spaire4 April 1992, Application No. 11798/85, 14 EHRRS5, para. 43.



Whilst the press must not overstep the boundsfaetie protection of the interests
set forth in Article 10(2)] ... it is neverthelesscimbent upon it to impart
information and ideas of public interest. Not odbes it have the task of imparting
such information and ideas; the public also haght to receive them. Were it
otherwise, the press would by unable to play ital vble of “public watchdog™?

The Court has also held that Article 10 appliesardy to the content of expression but
also the means of transmission or reception.

II.3 Restrictions on the Right to Freedom of Expres  sion

The right to freedom of expression is not absoli@eth international law and most
national constitutions recognise that freedom gdression may be restricted. However,
any limitations must remain within strictly definqearameters. Article 19(3) of the
ICCPR lays down the conditions which any restrictan freedom of expression must
meet:

The exercise of the rights provided for in paragr&pof this article carries with it
special duties and responsibilities. It may thewefoe subject to certain restrictions,
but these shall only be such as are provided byalaavare necessary:
(a) For respect of the rights or reputations otosh
(b) For the protection of national security or abfic order (ordre public), or of
public health or morals.

It is a maxim of human rights jurisprudence thattnietions on rights must always be
construed narrowly; this is especially true of tight to freedom of expression in light of
its importance in democratic society. Any restontion the right to freedom of
expression must meet a strict three-part test,easgnised by the Human Rights
Committee. This test requires that any restrictimunst a) be provided by law, b) be for
the purpose of safeguarding one of the legitimaterests listed, and c) be necessary to
achieve this goal.

The first condition, that any restrictions should iprovided by law’, is not satisfied
merely by setting out the restriction in domestov. Legislation must itself be in
accordance with human rights principtsThe European Court of Human Rights has
developed two fundamental requirements in its jutidence on the ECHR provisions on
freedom of expression:

First, the law must be adequately accessible: itmerm must be able to have an
indication that is adequate in the circumstancetheflegal rules applicable to a
given case. Secondly, a norm cannot be regarded‘lasv’ unless it is formulated

with sufficient precision to enable the citizerrégulate his conduct: he must be able

14 SeeCastells v. Spainnote 13, para. 43 horgeirson v. Icelandnote 12, para. 63 he Observer and
Guardian v. UK 26 November 1991, Application No. 13585/88, 14 EHEF3, para. 59 anilhe Sunday
Times v. UK (1) 26 November 1991, Application No. 13166/87, 14 EHER para. 65.

15 Autronic AG v. Switzerlan®2 May 1990, Application No. 12726/87, 12 EHRR Agara. 47.

16 See, for exampldsaurisson v. FranceDecision of 8 November 1996, Communication Na@/%893

(UN Human Rights Committee).



— if need be with appropriate advice — to forese@ degree that is reasonable in the
circumstances, the consequences which a givemauotiy entail.’

The second condition requires that legislative messrestricting free expression must
serve one of the aims listed in the applicabletyréEhese lists are exclusive.

The third condition means that even measures wdeelk to protect a legitimate interest
must meet the requisite standard established byteim “necessary”. The European
Court of Human Rights has established that thasviery strict test:

‘[The adjective ‘necessary’] is not synonymous wiitdispensable”, neither has it
the flexibility of such expressions as *“admissible"ordinary”, “useful”,
“reasonable” or “desirable”. [If] implies the exésice of a “pressing social neéd”.

One implication of the necessity requirement ig #rey restriction must limit freedom of
expression as little as possifeThe measures adopted must be carefully designed to
achieve the objective in question, and they showldbe arbitrary, unfair or based on
irrational consideration®. Vague or broadly defined restrictions, even ifytlsatisfy the
“provided by law” criterion, are unacceptable bessathey go beyond what is strictly
required to protect the legitimate interest.

In 1995, ARTICLE 19 brought together a group ofagumised international experts
regarding issues of freedom of expression and maltgecurity and the group adopted the
The Johannesburg Principles on National SecuritgeBom of Expression and Access to
Information®* These Principles, which have been endorsed byngmthers, the UN
Special Rapporteur on Freedom of Opinion and Exas set out appropriate standards
for balancing national security interests agaihstright to freedom of expression.

It is clear that national security interests undethbe Moldovan Anti-Extremism Law.
According to the Johannesburg Principles, the genpurpose and demonstrable effect
of a restriction based on that ground has to bprdtect the country’s existence or its
territorial integrity against the use or threaffafce, or its capacity to respond to the use
or threat of forcé? Furthermore, restrictions to protect this impottierest should be
applied only when there is a close nexus betweerexpression in question and the risk
of harm, and when the risk is imminent. The antit#l danger should not be remote or
conjectural and the expression should be intriflgickangerous to the public interest.
The State should also prove in such cases thatdsgiction imposed is the least
restrictive means possible for protecting the tteneed interest®

" Sunday Times v. the United Kingdaladgment of 26 April 1979, para. 49.

18 |bid., para. 59.

9 Handyside v. the United Kingdodudgment of 7 December 1976, para. 49 (Europeart 6f Human
Rights).

20 SeeR. v. Oake$1986), 26 DLR (4th) 200, at 227-8 (Canadian Smgr€ourt).

2L ARTICLE 19 (London: 1996).

2 principle 2.

3 |bid., Principle 1.2.



Il.4 Constitutional Guarantees
Freedom of expression is protected by Article 32hef Constitution of the Republic of
Moldova. The provision states:

1. All citizens are guaranteed the freedom of apinas well as the freedom of
publicly expressing their thoughts and opinionsaay of word, image or any
other means possible.

2. The freedom of expression may not harm the hgrdignity or the rights of
other people to have and express their own opirsofsdgments.

3. The law shall forbid and prosecute all actiomseal at denying and slandering
the State or its people. Likewise shall be forbiddend prosecuted any
instigation to sedition, war, aggression, ethnagial or religious hatred, the
incitement to discrimination, territorial separatispublic violence, or other
actions threatening constitutional order.

Article 54 of the Constitution permits additionaktrictions on the exercise of fundamental
rights and freedoms:

1. The exercise of certain rights or freedoms mayesgricted only under the law
and only as required in cases like: the defenceatibnal security, of public
order, health or morals, of citizens rights anded@ms, the carrying of
investigations in criminal cases, preventing thenxseguences of a natural
calamity or of technological disasters.

2. The restrictions enforced must be in proportiothtsituation that caused it,
and may not affect the existence of that righilmerty.

Article 4 of the Constitution states that:
1. Constitutional provisions for human rights and fems shall be understood and
implemented in accordance with the Universal Detian of Human Rights,
and with other conventions and treaties endorseatidirepublic of Moldova.

2. Wherever disagreements appear between conventionseaties signed by the
Republic of Moldova and her own national laws, ptjoshall be given to
international regulations.

Thus, if Moldovan law clashes with provisions akeimmational human rights law, the latter
takes precedence.

[ll. Analysis of the Law on Combating Extremist Act  ivity

l1l.1 Overview of the Issues

Since the terrorist attacks perpetrated againstthieed States in September 2001, many
countries have enacted anti-terrorism legislatamstensibly aimed at preventing similar
acts in their own States. Almost without exceptithese new laws have been subject to
criticism for impinging on civil and political righ?* Moldova’s law is no exception; it
allows for severe restrictions to be placed ondose of expression and freedom of

24 Recommendation 1589(2003) of the Parliamentargibdy of the Council of Europe on “Freedom of
Expression in the Media in Europe”, 28 January 2@@Bagraph 14, warns that recent terrorist attaaks
“provide a pretext for introducing new restrictidiosfreedom of information.”



assembly, and in some instances reverses the ppasunof innocence, to which
criminal defendants are entitled as a matter efivtional criminal lavé®

The drafters of the Law failed to take into accotnat terrorism (or extremist activity)
thrives in repressive environments, where peacefeimocratic means of expressing
dissent, and of having one’s views heard, are matlable. It also thrives on rumours,
distortion and bias, in other words in places whet@able, accurate information is not
freely available. There is, therefore, a cleartieteship between breeding grounds for
terrorism and a lack of respect for human rights] i particular the right to freedom of
expression, what we might call “push” factors. Argwehensive strategy that addresses
extremist activity must seek to eliminate pushdastincluding by enhancing protection
of human rights. Moldova’s Law does not addressctheses of extremist behaviour and,
as a result, there is a risk that if it is implemeehto its full potential, it will have the
opposite of the intended effect and actually preangttremist behaviour.

[11.2 Definitions

Article 1 of the Law defines “extremist activity*extremist organization” and “materials
of extremist nature”. The remaining provisions e tAct depend on these definitions,
which are reproduced in their entirety below.

“Extremist activity”, or “extremism” is:
a) activity of a public or religious associationags media establishment or other
organization, or of a physical entity with the aiof planning, organizing,
preparing, or implementing actions with the purpafke
- forcible change (overthrow) of the constitutiomabime and violation of the
integrity of the Republic of Moldova,;
- undermining the security of the Republic of Moldo
- usurpation of state authority or official power;
- organization of illegal armed units;
- terrorist activity;
- incitement to racial, national, and religiousrkdf as well as to social hatred,
through violence or call to violence;
- disgrace to the national dignity;
- incitement to mass disorders, to hooliganism amdalism acts, on motives of
ideological, political, racial, national or religis hatred or hostility, as well as on
motives of hatred or hostility toward a social grpu
- propagation of exclusiveness, superiority or riioigty of citizens according to
their religious affiliation, or depending on theace, nationality, ethnic origin,
language, religion, sex, opinion, political afftian, property, or social origin.
b) propagation and public display of nazi attrilsuter symbols, or similar
attributes or symbols that can be confounded wath attributes or symbols;
c) financing or contribution in any other way toethmplementation of
aforementioned actions, including through provisioh financial means, real
estate, didactic, polygraphic and logistic resosiréelephone, fax, and other types
of communication means, as well as informationisesy
d) calling in public to conduct to aforementioneti@ns.

% Note 21 Johannesburgrinciples, Principle 20. See also the RdBtatute of the International Criminal
Court, adopted by the United Nations Diplomatic Confereof Plenipotentiaries on the Establishment of
an International Criminal Court, July 17, 1998, ARF. 183/9, article 66. As of 17 January 2001, 139
countries had signed the treaty and 89 had ratifie@tisfying the conditions for its coming irftwce.



An “extremist organization” is “a public or religis organization, mass media
establishment, or other organization against wiaicimal court ruling is issued on the
cessation or suspension of activity on motivesasidzicting extremist activity, under the
present law.”

Finally, “materials of extremist nature” are “dooemts or other information, including
anonymous information for the public, calling tdrexnist activity, providing arguments
or justifying the necessity of extremist activity, justifying the practice of committing
war crimes, or other crimes related to the paniakotal extermination of an ethnic,
social, racial, national or religious group.”

There are a number of problems with these defmstie@ach of which is addressed in the
“Analysis” section of this Memorandum (l11.4).

[11.3 Overview of the Law

Articles 2 to 6 of the Law elaborate the mannewfnch the law is to be implemented.
Article 2 lists seven principles upon which the d@ting of extremist activity is to be
based, including: recognition, respect and prataectof human rights; legality;

transparency; co-operation; and ensuring the dgaofithe Republic of Moldova. While

these principles are legitimate, the remaining twpriorities of counter-extremism” and
the “inevitability of punishment for the conductingf extremist activity” — are

unacceptably vague.

Article 3 states that counter-extremism measurel eansist both of preventitive

measures and of measures to detect and termin&temest activities conducted by
“public and religious associations, by mass medral other organizations and physical
entities.”

Central and public authorities are to participateombating extremist activity (Article
4), and to that end are required to implement pylaghic measures in the form of
educational and propaganda campaigns (Article 5).

Article 6 prohibits the creation of associationvaed to carrying out extremist activity
(again specifically mentioning religious associasip If the authorities learn of such an
association, a written warning will be sent to thedy, granting it one month to
implement remedial measures (Article 6(2)). Theway may be challenged in court
(paragraph (3)). However, if the warning isn’t daaged or if it has been upheld by the
court and the organization fails to implement teguired remedial measures or engages
in a second offence within 12 months from the fwstning, the court is required to issue
an order dissovling or suspending the associatoru to one year (paragraphs (4) and
(5)). If the court orders the termination or suspen of an organization’s activities, then
the activities of any of the organization’s subslivns will also be terminated or
suspended (paragraph (6)).

Article 7 repeats Article 6 specifically in relatioto the dissemination of extremist
materials through the mass media. Courts are emgowe suspend or terminate the



activities of a mass media outlet (paragraph (4)J anay also suspend the sale or
circulation of information identified as extremmsaterial (paragraph (5)).

Article 8 prohibits the use of the public telecommmations network to carry out
extremist activities. If the network is used forstpurpose, then “measures provided by
the present Law shall be applied” (paragarph (2)).

Article 9 repeats most of Article 7, prohibitingetlldissemination of extremist materials
and reiterating the court’s power to terminate gihblishing activities of an organization
if it disseminates extremist material twice witlaril2-month period. It also provides, at
paragraph (2), that the question whether matemalquestion are extremist is to be
determined by the court.

Article 11 is aimed at public officials, providirfgr liabilty for any statement they make
regarding the “necessity, admissibility, possipjlitor opportunity” of conducting
extremist activities, as well as for any failure“tombat extremism in the framework of
his/her competencies”.

In addition to the specific penalties imposed byiddes 6, 7 and 9, Article 12 states that
Moldovan citizens, foreign citizens and statelesispns that conduct extremist activities
will be liable under criminal, administrative andvitlaw “according to the procedure
established by the legislation” (Article 12(1)).r8@ns that have conducted extermist
activities may be prevented, by court order, froorking in the public sector for up to
five years (Article 12(2)). In addition, if a membaf an organization is found guilty by a
court of making public statements that call for teaduct of extremist activites, then the
organization to which the person belongs is obéidat'within a brief time frame”, to
issue a public statement to the effect that it do@sagree with the statements made.
Failure to issue the statement may be interprete@rgaging in extremist activities
(Article 12(3)).

The final offences in the Law are found at Artidl®, which addresses the conduct of
assemblies. Extremist activities may not be coretlicturing assemblies and extermist
organizations are prohibited from participatingaBsemblies. No logos or other attributes
of an extremist organization may be displayed aasgsembly, and extremist materials
may not be disseminated (Article 13(2)). These fimtbns are largely redundant, as the
law already forbids the conduct of extremist atyiand the dissemination of extremist
materials. Furthermore, no definition is providedta what constitues an assembly and
the provision does not appear limited in appligatio public gatherings. Article13(3)
adds, however, that if Article 13(2) is violatetletorganizer of the assembly must take
immediate action to eliminate the offending behavi@nd any failure to do so will result
in the suspension of the assembly and the ledalifiaof the organizer.

[11.4 Analysis

One of the key problems with the Law is that lapgets of the definitions are either too
vague or too broad. This negatively affects thé&ilegcy of the rest of the law, since the



specific measures provided for cannot be justiifecelation to such a vague, broadly
defined set of activities. The Law also fails tkdanto account accepted comparative and
international standards of respect for freedonxpfession which require there to be a
close nexus between speech and the risk of violenotéher social harm before the
speech may be proscribed. A number of provisioagepetitive and the law is at pains to
single out the media and religious organisationsagets, both of which are unnecessary
and may exert a chilling effect on freedom of espren.

Vague Definitions and other Provisions

The Law defines extremist activity and extremisttenials very broadly, resulting in
restrictions on freedom of expression and the flowinformation beyond the limits
acceptable under international law. Principle 11l tlke Johannesburg Principles
addresses this problem, stating:

Any restriction on expression or information mustdsescribed by law. The law
must be accesssible, unambiguous, drawn narrovdyéth precision so as to
enable individuals to foresee whether a particataion is unlawful.

Several of the categories of prohibited activita@s too vague in scope to provide clear
guidance on what is prohibited and, as a resudtsasceptible of abuse by the authorities.

Article 1(a)(2) defines “undermining the security the Republic of Moldova” as an

extremist activity, without providing any definiticof what might undermine security. A
poor economy undermines security, along with a vasge of otherwise normal social
activities. The same is true of Article 1(a)5, whiefines extremist activity as “terrorist
activity”; this is both circular and redundant. i8¢ 1(a)(6) refers, among other things, to
social hatred, a concept that is hardly capabldezr definition. Would calls for greater
taxation of the wealthy from a Marxist perspectnmlify as social hatred?

All of Article 1(c), which prohibits any type of otribution to extremist activities, is of

concern to ARTICLE 19. The provision is so broadhafted that if the owner of a

restaurant unwittingly allowed a person to use riggtaurant’'s phone for purposes of
extremist activities, the restaurant owner couldhélel liable. Numerous other ridiculous
and unjust outcomes are possible.

Article 12(3) requires organizations to publiclysagree with any extremist statements
made or actions taken by one or more of its memlieitsefuses to do so, it will also be
suspected of engaging in extremist activities. Tblic statement must be made within
a “brief timeframe”, but the law does not specifiiat this will mean in practice. While
Article 12(3) is problematic for numerous reasommtably for creating a presumption of
guilt arising from the actions of an independentya it is also vague.

Finally, ARTICLE 19 is concerned that the Law does adequately specify the penalties
that may be imposed for violation of its provisioAsticle 12(1) states that persons that
conduct extremist activities “may be liable undamanal, administrative and civil law,
according to the procedure established by thel&gis.” The Law, however, does not
elucidate any procedures beyond those for suspgrmlirterminating the activities of

10



organizations engaged in extremist activities @e8 6 and 7). The Law is not clear as to
whether suspension and termination of an organmzatiactivities are the most severe

sanctions that may be imposed or whether thestharenly penalty envisaged, as seems
possible. Article 13 refers to the liability of assbly organizers, but it does not elucidate
what form this liability will take. Restrictions dneedom of expression may be imposed
only where the law establishing them provides imhials people with an adequate

warning of the applicable rul8This includes the sanction for breach.

Recommendations:
The definition of extremist activities should be ended to clarify the meaning of
“security”.
The circular references to “terrorist activity” sho be deleted from the definition of
extremist activities.

Article 1(c) should be deleted from the Law.
Article 12(3) should be removed from the Law otealatively, what constitutes |a
“pbrief timeframe” should be specified.
The Law should include specific penalties, wheffivexs, imprisonment, or other, and
should also specify the quantum and/or durationea€h, while respecting the
principle of proportionality.

Overbreadth

The definitions are also excessively broad. Priecip of theJohannesburg Principles
sets out a number of types of expression that deowstitute a threat to national security
including, but not limited to, expression whichii)‘constitutes criticism of, or insult to,
the nation, the State or its symbols, the govertnienagencies, or public officials, or a
foreign nation, State or its symbols, governmegengies or public officials”. Article
1(a)(7) directly contravenes this clear statemeniminalizing as extremist activity
anything that causes “disgrace to the nationalithgnThis concept is virtually incapable
of objective interpretation and, furthermore, isngly not a grounds for restricting
freedom of expression.

Related to the concept of overbreadth is Princtplef the Johannesburg Principles,
which states that expression may be punished &seattto national security only if a
government can satisfy the following three-part:tes

(a) the expression is intended to incite imminealence;

(b) it is likely to incite such violence; and

(c) there is a direct and immediate connection eetwthe expression and the
likelihood or occurence of such violence.

This requires there to be a close nexus betweeaxression and the threat of violence
before that expression may be proscribed. Thigtessary to prevent abuse of what are,
often almost by nature, terms that may be subgecotérbroad interpretation.

% sunday Times v. United Kingdpnote 17.
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Many of the Law’s provisions fail to require thdtete be a threat of immediate or
imminent violence to the State before expressioy b® punished. This is the true of

Article 1(a)(9), and Article 1(b), which prohibibhé “propagation” of exclusiveness,

superiority and/or inferiority of citizens accordito religion, gender, race and so on, and
the display of nazi symbols.

The European Court, iHandyside?’ made it quite clear that freedom of expression, as
protected by Article 10 of the ECHR, constitute® af the essential foundations of a
democratic society founded on pluralism, toleraand broadmindedness. Accordingly,
freedom of expression applies not only to informatand ideas that are favourably
received or regarded as inoffensive or indifferénit, also to those that offend, shock or
disturb the State or any sector of the populatiofihe applicable standard should not
focus on what people find tasteful or appropriaie tather on a risk of actual harm.
While it is accepted under international law thatenial which_incitedo violence or
hatred may be prohibited, this is quite differer@ni banning material which simply
propagatesacial superiority. The incitement standard isectd in Article 32(3) of the
Moldovan Constitution, which prohibits incitemenb tdiscrimination, territorial
separatism, public violence and other actionsttiraiaten constitutional order.

Also problematic is the Law’s classification of ‘@wlanents or other information” that
“lustify the practice of committing war crimes, other crimes related to the partial or
total extermination of an ethnic, social, raciational or religious group” as extremist
materials. Material that justifies war crimes istagly offensive, but where there is no
proven risk of a demonstrable harm to society, ra dfethis sort cannot be justified and
may stifle healthy public debaf®.

Article 11(1) of the Law prohibits public officialsom making statements regarding the
“necessity, admissibility, possibility, or opporttynto conduct extremist activities”.
Official persons are also required to combat exisemand failure to do so is punishable
both under the law and also by the official persostiperiors (Article 11(2)). This is
clearly overbroad and would apply to an officialmiag about the risk of future terrorist
activities, such as President Bush of the UniteateStfrequently makes. In the current
security climate it is important that populations Wwell informed regarding potential
terrorist attacks and also regarding governmemetaits to stop terrorist activities. This
provision effectively prevents the disseminationuseful information, impinging not
only upon freedom of expression, but also uponpthiglic’s right to know. Principle 13
of the Johannesburg Principlestates: “In all laws and decisions concerning ightrto
obtain information, the public interest in knowitige information shal be a primary
consideration.”

Recommendations: |

" Note 10.

8 Oberschlick v. Austrig23 May 1991, Application No.1162/85 (European €ofiHuman Rights).

29 See, for exampldaurisson v. France8 November 1986, Communication No. 550/1993 (UNridn
Rights Committee), where the Human Rights Commitgeessed concern about the overbreadth of a
French law prohibiting the promotion of war crimima
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Article 1(a)(9) and Article 1(b) should be removéem the Law.
Alternatively, these definitions should be narrovgedhat only expression
which poses a threat of imminent violence may beighed.

Article 11(1) should be removed from the law orstabtially amended to
apply only in the context of a threat of imminemlgnce related to the
statement concerned. Where the public interesengsed by the public
official's statements, he or she should not be esttbfo liability or
professional reprimand.

Repetitive Provisions and Targeting of Media antigteis Organizations

The Law contains a number of repetitive and thdsimdant provisions. These provisions
may create confusion in their application, leadingpossible injustices, and also exert a
chilling effect on freedom of expression as thepegy more as a threat than clear legal
drafting. Articles 8(1), 9(1) and 10(5), for exammphll prohibit the publishing and/or
dissemination of extremist materials, while Articl®(1) provides for liability for
conducting extremist activities, which includes tsyiblication. Article 9(4) states that
organizations that publish extremist materials énit 12 months will have their editorial
activities terminated by court order. Articles 6@)d 7(4), however, impose a similar
outcome for the conduct of extremist activities.

ARTICLE 19 is also concerned by the singling outeligious and media organizations
for regulation by the Law (Articles 1, 3, 6, and The Law already prohibits conducting
extremist activities and the dissemination of exist materials, thus to the extent that
the prohibitions set out in the Law are legitimategy should apply to all forms of

expression and all persons. As drafted, the Lawisarsignal to religious bodies and the
media that they will be more tightly scrutinizeadahis is likely to have a chilling effect

on freedom of expression, unnecessarily limiting fiee flow of information and ideas.

Recommendations:
The Law should be amended to remove repetitive agdlindant
provisions, including those noted above.
The Law should be amended to remove specific reée® to media and
religious organizations, as all forms of expressity all types of
organisations, should be treated equally.

Restriction on Freedom of Assembly

Freedom of expression and freedom of assembly &reelg related. Indeed, the
European Court of Human Rights has held that ttierlanust be considered in light of
the former’® ARTICLE 19 is of the opinion that Article 13 ofétMoldovan Law, which
imposes liability upon the organizer of an eventowhils to prevent the conduct of
extremist activities during an assembly, constgwa@ undue restriction on freedom of
association. The organisers of a demonstrationldhwat be held liable for those who
attend and, faced with the prospect of liabilitisizng from a failure to prevent offences

%0 Yazar, Karatas, Aksoy and People’s LabourPartyurk@y, 9 April 2002, Application Nos. 22723/93,
22724/93 and 22725, para. 46.
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that are poorly specified in the Law, people adeelyi to refrain from holding
assemblies! The provision therefore has an unjustifiable @fdlleffect on the exercise
of the right to assembly and on freedom of expogssi

The provision also imposes unrealistic obligati@ms organizers as it is exceedingly
difficult for one individual or group to control ¢hactivities of another individual or

group, particularly where the latter are intentcansing disruption or committing crimes.
For instance, millions of people participated imbastrations all over the world prior to
the recent US war against Irag. It would have hegrossible for the organizers of these
protests to prohibit the attendance of any grouf a@ensor their activities. An organizer
cannot know what group from amongst hundreds augaonds of participants constitutes
an “extremist organization” or which of the hundseaf pamphlets distributed constitute
“extremist material”.

Recommendation:
Articles 13(1) and (3) should be deleted from tl&vl or not enforced.

31 The Law does not define “assembly”.
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