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l. Introduction

This Memorandum analyses Malaysia’'s draft Media r@duAct (draft Act) for
compliance with international standards on freedwinexpression. The draft Act has

been drafted by the Malaysian Press Institute ariétely to be placed before Parliament
sometime this year.



I. International and Domestic Obligations

[I.1 The Guarantee of Freedom of Expression

Article 19 of theUniversal Declaration on Human Righ(§DHR),! a United Nations
General Assembly Resolution, guarantees the rightraedom of expression in the
following terms:

Everyone has the right to freedom of opinion anpression; this right includes the
right to hold opinions without interference andstek, receive and impart informa-
tion and ideas through any media and regardleksmiers.

The UDHR is not directly binding on States but paof it, including Article 19, are
widely regarded as having acquired legal force wsdarnary international law since its
adoption in 1948.

The International Covenant on Civil and Political Right CCPR)? a formally binding
legal treaty, guarantees the right to freedom ahiop and expression at Article 19, in
terms very similar to the UDHR. Although Malaysiashneither signed nor ratified the
ICCPR, it is nonetheless an authoritative elabonatf the rights set out in the UDHR
and hence of some relevance here.

Freedom of expression is also protected in theethegional human rights systems, at
Article 10 of theEuropean Convention on Human RigfECHR)? Article 13 of the
American Convention on Human Righasd Article 9 of theAfrican Charter on Human
and Peoples’ Rights

Freedom of expression is a key human right, inip#er because of its fundamental role
in underpinning democracy. In its very first seasin 1946 the UN General Assembly
adopted Resolution 59(I) which stated, “Freedormmfafrmation is a fundamental human
right and ... the touchstone of all the freedomswhbich the United Nations is
consecrated”The UN Human Rights Committee has stressed therimpce of freedom
of expression in a democracy:

[T]he free communication of information and ide&swat public and political issues
between citizens, candidates and elected repréisestés essential. This implies a
free press and other media able to comment on @idsues without censorship or
restraint and to inform public opinion. ... this ingd that citizens, in particular
through the media, should have wide access torrdton and the opportunity to

1 UN General Assembly Resolution 217A(lll), adopi€dDecember 1948.

2 See, for exampldilartiga v. Pena-Iralg 630 F. 2d 876 (1980) (US Circuit Court of Appea§ Circuit)
3UN General Assembly Resolution 2200A(XXI) of 16 Batber 1966, in force 23 March 1976. The
ICCPR had been ratified by some 149 States by Deee2002.

* Adopted 4 November 1950, in force 3 September 1953.

®> Adopted 22 November 1969, in force 18 July 1978.

® Adopted 26 June 1981, in force 21 October 1986.

" 14 December 1946.



disseminate information and opinions about theviigs of elected bodies and their
members.

The guarantee of freedom of expression applied forans of expression, not only those
which fit in with majority viewpoints and perspes, as is clear from the following
statement:

Freedom of expression constitutes one of the dasémindations of [a democratic]
society, one of the basic conditions for its pregrand for the development of every
man ... it is applicable not only to ‘information’ dideas’ that are favourably
received or regarded as inoffensive or as a matterdifference, but also to those
that offend, shock or disturb the State or anyaeat the population. Such are the
demands of pluralism, tolerance and broadmindedn@$®ut which there is no
‘democratic society’.

Freedom of expression has a double dimension; férgenot only to imparting

information and ideas but also to receiving themmisTs explicit in international guaran-
tees of freedom of expression such as that foutldeliniversal Declaration of Human
Rights quoted above, and has also been stressed by itibeala courts. The

Inter-American Court of Human Rights, for examlas stated:

[T]hose to whom the Convention applies not only éhdlve right and freedom to
express their own thoughts but also the right aeeldom to seek, receive and impart
information and ideas of all kinds. Hence, when iadividual’'s freedom of
expression is unlawfully restricted, it is not orthe right of that individual that is
being violated, but also the right of all othersrazeive’ information and idedS.

[1.2 Media Freedom

The guarantee of freedom of expression applies witfticular force to the media,
including the broadcast media and public serviaaticasters. The European Court of
Human Rights has consistently emphasised the “miaent role of the press in a State
governed by the rule of law stating:

Freedom of the press affords the public one oftib& means of discovering and
forming an opinion of the ideas and attitudes efrtpolitical leaders. In particular, it
gives politicians the opportunity to reflect andmroent on the preoccupations of
public opinion; it thus enables everyone to paptité in the free political debate
which is at the very core of the concept of a demtic society:?

The media merit special protection in part becaafsgheir role in informing the public
and in acting as watchdog of government:

8 Gauthier v. Canadaz April 1999, Communication No. 633/1995, par&4l

° Handyside v. United Kingdan? December 1976, Application No. 5493/72, 1 EHRK, para. 49
(European Court of Human Rights). Statements af tlaiture abound in the jurisprudence of courts and
other judicial bodies around the world.

1% Compulsory Membership in an Association PrescribgdAct for the Practice of JournalisnAdvisory
Opinion OC-5/85 of November 13, (Series A) No. 883), para. 30.

" Thorgeirson v. Iceland5 June 1992, Application No. 13778/88, 14 EHRR, &ara. 63.

12 Castells v. Spaire4 April 1992, Application No. 11798/85, 14 EHRRS5, para. 43.



Whilst the press must not overstep the boundsfaeti{e protection of the interests
set forth in Article 10(2)] ... it is neverthelesscumbent upon it to impart
information and ideas of public interest. Not odbes it have the task of imparting
such information and ideas; the public also haght rto receive them. Were it
otherwise, the press would by unable to play ital vble of “public watchdog®?

[1.3 Independence of Media Bodies

It is well-established that bodies with regulatargntrol over the media must be
independent of government, particularly where tlexercise significant regulatory
powers. Constitutional courts in several counthiage affirmed this point. For example,
the Supreme Court of Sri Lanka, faced with a Bitbypding for a Broadcasting
Authority, some of whose members would be goverrnrappointees, stated:

Since the proposed authority, for the reasons egia lacks independence and is
susceptible to interference by the minister, bt right of speech and freedom of
thought are placed in jeopardy...We are of the opitjleat the bill’'s provisions] are
inconsistent with ... the Constitutidf.

It can be argued that even a mere suspicion ofdpwr interference suffices to cast
doubt on constitutionality. As Lord Denning MR exjpled:

[lln considering whether there was a real likelidlad bias, the court does not look
at the mind of justice himself or at the mind o€ tbhairman of the tribunal, or

whoever it may be, who sits in a judicial capacitydoes not look to if there was a

real likelihood that he would, or did, in fact fawoone side at the expense of the
other. The court looks at the impression which wd given to other peopte.

In the hallowed phrase, “justice must not only bee it must also be seen to be dotfe”.

ARTICLE 19 has adopted a set of principles on bcaatl regulationAccess to the
Airwaves: Principles on Freedom of Expression ambaBcast Regulatiah’ These
Principles are based on international and regitegal standards, evolving State practice
(as reflected,nter alia, in national laws and judgments of national couresd the
general principles of law recognized by the comryuof nations'®

Principle 10, which is applicable to all forms oédma regulation, states:

13 SeeCastells v. Spainnote 12, para. 43 horgeirson v. Icelandnote 11, para. 63he Observer and
Guardian v. UK 26 November 1991, Application No. 13585/88, 14 EHEF3, para. 59 andlhe Sunday
Times v. UK (11) 26 November 1991, Application No. 13166/87, 14 EHEIR para. 65 (European Court
of Human Rights).

14 Athukorale and others v. Attorney-GenefaMay 19978, 2 BHRC 609.

15 Metropolitan Properties Co. (F.G.C.) Ltd v. Lann¢h969] 1 QB 577, p. 599.

16 For the application of this maxim see, for exampteabail (UK) Ltd v. Bayfield Properties Ltd and
another [2000] 1 All ER 65A.M.&S. Europe Ltd v. the Commissj¢h983] 1 All ER 705; and/aynard

v. Osmond[1977] 1 All ER 64.

7 (London: ARTICLE 19, April 2002).

18 See, for example, Recommendation (2000) 23 ointhependence and Functions of Regulatory
Authorities for the Broadcasting Sector, adoptedd26ember 2000 by the Committee of Ministers of the
Council of Europe.



All public bodies which exercise powers in the areaf broadcast and/or
telecommunications regulation, including bodies ahhieceive complaints from the
public, should be protected against interferencastiqularly of a political or
commercial nature. The legal status of these badiesld be clearly defined in law.
Their institutional autonomy and independence ghdid guaranteed and protected
by law....

II.4 Restrictions on the Right to Freedom of Expres  sion

The right to freedom of expression is not absolieth international law and most
national constitutions recognise that freedom gdression may be restricted. However,
any limitations must remain within strictly defin@drameters. The universally accepted
standard for restrictions is set by Article 19(8jhe ICCPR, which states:

The exercise of the [right to freedom of expressaairies with it special duties and
responsibilities. It may therefore be subject totaie restrictions, but these shall
only be such as are provided by law and are nagessa
(a) For respect of the rights or reputations ototh
(b) For the protection of national security or abjic order (ordre public), or of
public health or morals.

This article subjects any restriction on the righfreedom of expression to a strict three-part
test, requiring that any restriction must a) bevgled by law; b) be for the purpose of
safeguarding a legitimate public interest; andechécessary to secure this intefést.

The third part of this test means that even measwtach seek to protect a legitimate
interest must meet the requisite standard establidlty the term “necessity”. Although

absolute necessity is not required, a “pressingaboeed” must be demonstrated, the
restriction must be proportionate to the legitimate pursued and the reasons given to
justify the restriction must be relevant and sigfit*° As has been noted:

‘[The adjective ‘necessary’] is not synonymous witlidispensable”, neither has it
the flexibility of such expressions as “admissible”ordinary”, “useful”,
“reasonable” or “desirable”. [If] implies the exdsice of a “pressing social ne€d”.

[1.5 Constitutional Guarantees
Article 10 of the Constitution of Malaysia states:

(1) Subject to Clauses (2), (3) and (4) -
(a) every citizen has the right to freedom of spemud expression;

(2) Parliament may by law impose -

19 For an elaboration of a very similar test in tH@HR, seeGoodwin v. United Kingdon27 March 1996,
Application No. 17488/90, 22 EHRR 123 (Europeanr€oliHuman Rights), paras. 28-37.

20Sunday Times v. United Kingdp26 April 1979, Application No. 6538/74, 2 EHRR®¢European
Court of Human Rights), para. 62. These standaads heen reiterated in a large number of cases.
Hbid., para. 59.



(a) on the rights conferred by paragraph (a) ofi§#a(1), such restrictions as it
deems necessary or expedient in the interest cfebrity of the Federation or
any part thereof, friendly relations with other ntiies, public order or morality
and restrictions designed to protect the privilegfdarliament or of any
Legislative Assembly or to provide against contepfatourt, defamation, or
incitement to any offence;

(4) In imposing restrictions in the interest of thecurity of the Federation or any
part thereof or public order under Clause (2) @arliament may pass laws
prohibiting the questioning of any matter, righttatss, position, privilege,
sovereignty or prerogative established or protedtedhe provisions of Part I,
article 152, 153 or 181 otherwise than in relatiorthe implementation thereof as
may be specified in such law.

Although this guarantee does provide some protedtio freedom of expression, it fails
to meet the three-part test for restrictions oedan of expression. Some of the grounds
for restricting freedom of expression under the €ibution, such as friendly relations
with other States and protecting the privilegesPafliament, are not recognized as
legitimate purposes under international law. AetidO(2)(a) provides for restrictions
where the government deems them “necessary or expédo protect the listed
interests. Expedient is a much lower standards thannternational guarantee, which
requires any restriction to be ‘necessary’.

1.  The Draft Media Council Act

ARTICLE 19 considers that the approach to medialleggpn adopted in the draft Media
Council Act needs to be reconsidered and that dberumf amendments should be made
to the draft Act. At least for the print and onlimeedia, self-regulation is preferable to a
statutory system, and statutory regulation of irlial journalists is highly contentious.
The draft Act fails to recognise the important elifnces between the print, broadcast and
online media, which in almost all countries has kda fundamentally different
regulatory approach for each of these three sedim@ddition, the independence of the
Council could be enhanced and the powers of thidybshould be more clearly
circumscribed.

1.1  Overview of the Draft Act

The draft Media Council Act establishes a Media ®@ulufor Malaysia whose functions
are stated to include drafting professional stasgldor the regulation of the media,
enforcing the standards through a complaints pspdedping maintain the independence
of the media, and monitoring national developmémas might impact on the free flow of
information in Malaysia. Accompanying the draft Asta set of Regulations that govern
the complaints mechanism, and the procedures bghwhembers of the public may file
a complaint with the Council alleging a breach odfpssional standards and regarding
the conduct, by the Council, of inquiries. The Calis also empowered by the draft Act
to deal with complaints regarding the conduct afspas and organisatiotsward the
media.



The purpose of the draft Act, as stated in thermplde, is to achieve self-regulation in the
media sector, and to promote and improve “the stahdf journalism of print,
broadcasting, news agencies and online media iraydal,” in accordance with Article
19 of the UDHR. Its twenty sections deal with trstablishment of the Councll, its
membership, and the Council’'s powers and functions.

The establishment of the Media Council, a corpoesitity, will be effective from a date
set by the Federal GovernméhtSection 4 of the draft Act addresses the selectiuh
composition of the 25-member Council. A Chairmatl & nominated by a committee
comprising the Presidents of both the Senate angsélof Representativéthe Chief
Justice of the Supreme Court, and three editorsimaied by the Malaysian Press
Institute. The draft Act specifies that the perappointed as Chairman must have served
in a capacity “not less than a Justice of the Afp€aurt.” The other members of the
Council are to be nominated as follows:
12 members will be nominated in accordance witlcegdure prescribed by the
Council from among the chief editors or editors mint media, “working
journalists"** and producers or editors of broadcasting stamasonline media.
Of these 12, two shall be from “mainstream” newspaptwo from tabloid or
non-mainstream newspapers; two are to be workinghgists other than chief
editors; two producers or editors from broadcassitagions; two from the online
media; and one editor from each of the provinceSatfah and Sarawak.
Two members shall be media owners or managerseacke from broadcasting
and from the print sector.
One member shall be the manager of a “news agéncy”.
One member shall represent journalists’ associgs@mm unions.
Eight members shall come from among “eminent” nadia persons, including
four that have knowledge of or experience in tleé&d& of science, education, and
law. Of those four, two will be nominated by the IMgian Universities Council
of Vice-Chancellors, one by the Bar Council of Mala, and one by the
Malaysian Medical Council. The remaining four memsbeill be nominated by
non-governmental organizations and interest groups.

The Chairman and the Council members, once nonadnaté be appointed by the King
(Yan DiPertuan Agong)° The Chairman will hold office for three years atheé other
members for two years.A member can lose his or her seat on the Couineé br she is
censured under the draft Act, or if he or she nsigheee consecutive meetings without

22 gection 3.

% The Yang DiPertua Dewan Rakyat and the Yang Diebewan Negara.

24 “\Working journalist” is defined in section 2 aparson who “works with a newspaper organizatiom on
permanent basis and receives his remuneratiorregutar basis.” Freelance journalists are excld=d
this definition, and thus are deprived of its béseind spared its obligations.

% Defined in section 2 as “a domestically incorpedaand owned news organisation for the purpose of
collating and dissemination of news, informatiohpfmgraphs and videos.”

% Section 5.

27 Section 6(i).



sufficient excusé® The position of Chairman is full time, and will paid such salary as
Parliament deems appropriate. The other membern® aeeeive such allowances or fees
for attending meetings as may be prescritied.

The work of the Council may be delegated to coneagt The Council has the power to
“co-opt” as committee members as many people as\e@aecessary, and these do not
have to be drawn from among Council members. NourCib members may not,
however, vote on committee issués.

Council and committee meetings will follow rules pfocedure as provided for by
regulations drafted by the Council, in accordandé sections 9 and 20 of the draft Act.
Vacancies on the Council will not invalidate protiegs.

Parliament may provide monies to the Council in fben of grants. No minimum
amount of funding is provided for by the draft ARather, the amount of any grant will
depend on what Parliament considers necessary her Gouncil to carry out its
functions®* Section 16 provides that the Council will havetcohover its own fund, and
that monies contributed to the fund include whatdges the Council may collect. There
is, however, no other mention of fees in the dhatt

Section 12 of the draft Act lists the Council’s @tions in detail, including:

(i) To maintain the highest journalistic standards sm@reserve freedom of the
Malaysian press, broadcast and online media inrdaoce with Article 19 of
the [UDHRY;

(i) To consider, investigate, and deal with complagtsut the conduct of the
print, broadcast media and online media and theduwdnof persons and
organisations towards the media;

(iif) To build up a code of conduct for newspapers, reayencies, broadcasting and
online media and journalists in accordance witthipgpfessional standards;

(iv) To ensure on the part of newspapers, news agemridshroadcasting, online
media and journalists, the maintenance of highdstats of public taste and
foster a due sense of both the rights and respébtisgoof citizenship;

(v) To keep under review developments likely to resthe supply by and to the
media of information of public interest and impaoite;

(vi) To make representations concerning the freedonmefntedia on appropriate
occasions to Government, public inquiries, androtinganisations in Malaysia,;

(vii) [Deleted]

(viii) To concern itself with the developments such asceotmation of or other
aspects of ownership of newspapers and news agesuiebroadcasting which
may affect the independence of the press;

(iX) To do other such acts as may be incidental or atuelto the discharge of the
above functions.

28 Section 6(ii) and (iv).
29 Section 7(i).

30 Section 8.

31 Section 15.



The Council thus has a broad remit, dealing noy evith violations by the media of
ethical and professional rules of conduct, but @&sting to defend the interests of the
media in matters affecting the development of tekedom of expression in Malaysia.

Section 13 empowers the Council to initiate an inqudollowing the receipt of a
complaint of media misconduct. The inquiry procedisr elaborated in the Regulations.
Section 13 provides that an inquiry will be inigdt only after the newspaper, news
agency, broadcasting station, editor or journahsas had an opportunity to be heard by
the Council. If, following an inquiry, a case isaited in favour of the complainant, the
Council may, for reasons recorded in writing, “waadmonish or censure” the offending
media outlet, or “disapprove the conduct” of thetador journalist. The Council may
also order any newspaper to publish, “in such maasehe Council may think fit”, the
details of the inquiry? The Council is prohibited from inquiring into amyatter in
relation to which proceedings are already pendefgrie a court of law®

For the purposes of conducting an inquiry undeticecd 3, section 14 of the draft Act
grants the Council the same procedural powers awilacourt, namely to summon

witnesses, to require the discovery of documentseteive evidence and affidavits, to
requisition public records, and to issue commissifor the examination of witnesses.
Every inquiry is to be treated as a judicial pratieg, although there is no mention of a
right of appeal from a decision of the Council.

Section 16 of the draft Act states that the Coustihll prepare an annual budget,
showing receipts and expenditures, that will beverded to the Federal Government.
The provision also imposes a duty on the Counciptepare an annual report, the
contents of which are to include a summary of tb@r€il's activities and an account of
“the standards of newspapers, news agencies amaddasting stations and factors
affecting them.” The annual report must be presetdeParliament. The provision also
requires that the accounts of the Council be maietaand audited in a manner to be
prescribed in consultation with the Auditor GenedMalaysia.

Finally, the Council is granted the power to matse awn regulations regarding the
procedure for conducting Council and committee mgset the terms and conditions of
service of employees appointed by the Council @hegulations, however, must first be
approved by the Public Services Department), tbequure for holding an inquiry under
the draft Act, the delegation to the Chairman ocr&ary of the Council any of its

powe?Ls, and “any other matter for which provisioaynbe made by regulation under this
Act.”

32 Section 13(ii).
33 Section 13(iii).
34 Section 20.



[11.2  Analysis of the Draft Act

Statutory Councils

ARTICLE 19 generally recommends that, wherever this realistic possibility, self-

regulatory bodies for the media should be preferoag@r statutory bodies. Few
democratic countries impose statutory regulationtlo® media as a whole, and in
particular on the print media, although such regtais not unknown. It is generally
recognised that it is not appropriate for the mediae ‘policed’ by statutory regulatory
bodies, although the limited powers of sanctiorvigled granted to the Malaysian Media
Council by the draft Act are certainly not criminalnature.

The test of necessity, discussed in the sectioninbernational and constitutional
standards above (paragraph 11.4), means that wihergovernment interferes with the
right to freedom of expression, it should choose ldast restrictive means available.
Self-regulation, which is one of the least resiretforms of media regulation, has proved
highly successful in a number of countries, patéidy in relation to the print media. It is
not only less restrictive for freedom of expressibuat it promotes a more positive and
promotional approach to ethics, and so is actualtye effective. A self-regulatory
approach tends to ensure a smoother functionitigeo$ector by establishing a climate of
dialogue, openness and trust in dealings with tbdian

The Malaysian Media Council, as conceived by thigftdAct, is clearly not a self-
regulatory body, despite the reference to thi©iengreamble.

Recommendation:
Consideration should be given to allowing the mediastablish a self-regulatofy
system before regulation is imposed by statute.

Scope of the Draft Act

There are serious problems with the scope of th# Act, in terms of its definition of a
newspaper, as well as in its application to ontimezlia and individual journalists.

A newspaper is defined as a news organisationpghblishes material on a periodical
basis. There should at least be some minimum rexapeint in the definition regarding
scope of distribution. In a case from Belarus, Wi Human Rights Committee held that
to require a publication with a circulation of jUdd0 copies to register was a breach of
the right to freedom of expression. To the exthat tegulation is legitimate, it is so only
in relation to the mass media not, for example, maets or other small-scale
distributions.

The draft Act defines “online media” as “a news angation that publishes reading

materials on a daily basis or periodically through medium of computer network or
internet”. There are serious problems with tryingriclude online media within the same

10



regulatory framework as other forms of media, and widely recognised that the very
different nature of these media mean that diffeffentns of regulation are warranted.
Consideration should thus be given to removingneninedia altogether from the scope
of the draft Act.

In any case, the definition of online media in tineft Act is extremely broad, and would,
for example, extend to regularly updated personagbsites. Our primary

recommendation is that online media not be covesethe Act but, if they are included,

it is essentail that the scope be restricted tadsodhich are effectively mass media
outlets.

It is important to distinguish between the regwlatof media outlets, where a statutory
council may still meet the standards of respectffeedom of expression established
under international law, and regulation of mediacgitioners — referred to in the draft
Act as working journalists — where it is widely apted that statutory regulation of ethics
is not legitimate. Professional ethics should nettite subject of statutory regulation.
Insofar as the Malaysian Media Council has the pdwempose professional regulation
on individual journalists, the draft Act is not gistent with international law.

Recommendations:
The definition of a newspaper should ensure tradtaft Act applies only to th
mass media and not to small-scale distributions.
Consideration should be given to removing onlinedimdrom the scope of the
draft Act. If, contrary to our recommendations, sthemedia are included, the
scope of coverage should at least be restrictedline mass media.
The regulatory scope of the draft Act should ndeed to media professiona
but be restricted to media outlets.

[¢)

o

Independence of the Media Council

It is now well established that any body with redaty powers over the media must be
independent and protected against government omevaml interference. Although the
draft Act does imply that the Council is to be ipdadent of the governmefftthe
independence of the Council and of its membersdcbelfurther strengthened.

Principle 10 ofAccess to the Airwaveasates:

[The] institutional autonomy and independence [efulatory bodies] should be
guaranteed and protected by law, including in thiewing ways:
specifically and explicitly in the legislation whicestablishes the body and,
if possible, also in the constitution;
by a clear legislative statement of overall broatigalicy, as well as of the
powers and responsibilities of the regulatory body;
through the rules relating to membership;
by formal accountability to the public through altaparty body; and

% See, for exampléasoma v. Attorney General2 August 1997, 95/HP/29/59 (High Court of Zambia
3 See, for example, the preambile.

11



in funding arrangementd.

The draft Act does not contain a specific guaratitae Council members should be free
to carry out their work without economic or poldlanterference. In other countries,
legislation establishing broadcast regulatory bediten include precisely such a
guarantee.

Another way to ensure the independence of medialatgs is through rules relating to
the appointment of members. Members of any govgrbdy that exercises powers in
the areas of media regulation should be appoimtedmanner that minimizes the risk of
political or commercial interferend®.The fact that the nominating committee for the
Chairman, a key Council member, includes politiocgypresentatives undermines the
independence of the CountilThese problems could be mitigated through ceftalas

of incompatibility’ applicable to members. In pattlar, no one should be appointed who
is employed in the civil service or other brancbhégovernment or who holds an official
office in, or is an employee of a political party, holds an elected or appointed position
in government? These prohibitions should apply in addition to twnflict of interest
rules found at clause 12 of the Regulations. Cenattbn should also be given to
providing explicitly that all members should act the public interest, rather than
represent the sectoral interests which nominatewhth

Consideration should also be given to includingaerprecise system for compensation
for the Council members in the draft Act. Princiff®6 ofAccess to the Airwavesates:
“The rules relating to reimbursement should bem#tclearly in law in a manner that
does not allow for discretion in relation to indiual members.” The Chairman’s salary is
to be determined by Parliament. Consideration shbel given to linking it to judicial
salaries (for example, setting it at the level duatice of the Appeals Court); this would
be consistent with the professional requiremengqferience as a judge. Consideration
should also be given to indicating more precisedglines for the reimbursement of
Council members for attending meetings.

Setting clearer procedural rules, either in theftdéat or the Regulations, would also
enhance the Council’'s independence and prevenhfimitabuse of process, for example
by the Chairman. Rules regarding quorum, votingcedoires and notice of meetings are
examples of procedural rules which should be inetud

The Regulations are in places quite vague regar@mugedure and even regarding
substantive reasons for decision-making. For exajygause 5 allows the Chairman to
dispense with the inquiry process where he or shef ithe opinion that, “there is no

sufficient ground” for holding one. Even in thissea the Council may pass whatever
order it sees fit. Criteria for dispensing with iaquiry should be set out to confine the
unnecessarily broad discretion presently granteddgdChairman.

" Note 17.

38 Access to the Airwaveblote 17, Principle 13.1.

39 Section 4(2).

0 SeeAccess to the AirwaveBlote 17, Principle 13.3
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Finally, the Council appears to be largely depehdenParliamentary discretion for its
funding®* Principle 17 ofAccess to the Airwavestates, as part of the guarantee of the
independence of regulatory bodies: “The frameworkfiinding and for decisions about
funding should be set out clearly in draft Act dolfow a clearly defined plan rather than
being dependent omad hoc decision-making. Decisions about funding should be
transparent and should be made only after conmrtalith the body affected.”
Consideration should be given to a clearer fundimgngement. For example, the draft
Act could specify a minimum level of support thateds to be provided. Alternatively,
provision could be made for funding by media bodmesnselves.

Recommendations:
- The independence of the Council should be expliaflaranteed in the draft
Media Council Act.
Political figures should not play a role in the appment of the Chairman of the
Council.
Clear rules of political incompatibility for Couthenembers should be introduced
into the draft Act, along with a requirement thag@mbers act at all times in the
public interest.
The compensation scheme for the Chairman and menaiiéhe Council should
be more clearly defined in the draft Act.
The draft Act should be amended to include moreaitet procedural rules
relating to the Council and to further confinediscretion.
Consideration should be given to providing for aeprecise, and less politically
dependent, funding framework for the Council.

Powers of the Council

The Regulations state, at clause 3(1), that a aintphay be based on the publication or
non-publication of any “matte® ARTICLE 19 is of the view that under no
circumstances should the media be sanctioned smtmn-publication of information,
outside of very limited cases, for example relattogthe right of reply, which are
specifically provided for in legislation which ssfies the three-part test for restrictions
on freedom of expression. This is particularly peomatical given that neither the draft
Media Council Act nor the accompanying Regulatispscify under what circumstances
the media might have an obligation to publish. Esee is further confused by the by the
fact that, as defined by the Regulations, for shimgtto constitute a “matter” for the
purposes of lodging a complaint, it must have haaslished.

Section 12(iii) of the draft Media Council Act statthat one of the Council’s functions is
to draft a media code of conduct in accordance Wwigh professional standards. The
Council is also charged with launching inquirietated to violations of the code of
conduct, and censuring those members of the mediaate found to have committed an
infringement of the code. However, the draft Acegmot provide any further guidance

*1 Section 15.
2 See, for example, clause 3(1), setting out thargle for a complaint.
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regarding how the code should be drafted or whhjests it might regulate, although
section 13 empowers the Council to censure any anéndit has “offended against the
standards of journalistic ethics or public taste.”

Any system of applying sanctions to media for cohtbey have disseminated, or indeed
for their other activities, must meet the testrstrictions on freedom of expression. This
implies that the grounds for breach are precisewsnainbiguous, and that they related to
important public interests. The draft Act shouldkeat clear that a media outlet may
only be subject to sanction for breach of a preldsthed code of conduct, not for vague
concepts such as ‘ethics’ or ‘public taste’. Thedeatself should meet minimum
standards of clarity and legitimacy. The Councibd be required to consult broadly
with interested stakeholders before adopting amecand to update and revise the code
regularly, as necessaty.

There are also problems with the censure provistmmsained in section 13 of the draft
Act. Section 13(2)(ii) states that the Councilitifs of the view “that it is necessary or
expedient in the public interest so to do”, mayuieg any newspaper to publish the
details of an inquiry. It should be clear that ongwspapers found to have breached the
code of conduct may be imposed on in this manner.

The draft Act makes no mention of either the righfudicial review or appeal from a
Council decision. Section 14(ii) of the draft Adates that, “every inquiry held by the
Council shall be deemed to be a judicial proceetliRginciple 16 ofAccess to the
Airwavesstates that decisions of regulatory bodies whidct individuals should be
subject to judicial review. The draft Act should keat clear that decisions of the Council
are subiject to judicial review.

Recommendations:
All references to complaints based on the non-pabbn of material should be
removed from the Regulations.
The draft Act should make it clear that sanctionsluding a requirement to publish
information, may only be applied for breach of teele of conduct.
Any code of conduct drafted by the Media Councdidt be clear and unambiguous
in its wording, should be developed in close cadasioin with the media and other
interested parties, and should be disseminatedywdehe public.
The draft Act should make it clear that decisiohshe Council are subject to appeal
and/or judicial review.

Public Accountability

Principle 15 ofAccess to the Airwavestates: “Regulatory bodies should be formally
accountable to the public through a multi-party ypoduch as the legislature or a
committee thereof. Regulatory bodies should alsordmired by law to produce a

detailed annual report on their activities and laidgincluding audited accounts. This
annual report should be published and widely dissated.”

3 Access to the Airwavellote 17, Principle 23.
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The draft Media Council Act does require that theu@cil prepare a budget and annual
report, and that its accounts be audftedowever, the Council is not required to
disseminate these to the public; they need onlgrbsented to Parliament. ARTICLE 19
considers public accountability to be an integraiftpf any regulatory scheme for the
media. As such, the draft Act fails to provide giént opportunities for public oversight.

Recommendations:
Section 16 should be amended to require that then€its annual reports an
budgets be widely disseminated to the public.

o

Overlap with Other Legislation

Section 13(3) of the draft Act prohibits the Coufim@m inquiring into any matter which
is the subject of proceedings pending in a couldwf The media in Malaysia is already
heavily regulated by statutes such asRhating Presses and Publication Athe

Official Secrets A¢ttheSedition Actand thenternal Security ActThe Communications
and Multimedia Act, 199&ubjects Malaysian broadcasters to a licensingneegnd a
complaints procedure administered by the Commuiniecatand Multimedia
Commission.

If the draft Act is to improve respect for freedofithe media in Malaysia, it is essential
that it limit, rather than supplement, the barrageestrictions currently in place. Instead
of the prohibition in section 13(3), the draft Attould provide that disposition of a
matter by the Council would prevent the matter fiweng separately considered under
any other law.

Recommendation:
The draft Act should provide that final dispositioha matter under its provisions
precludes the same matter from being consideredriary other law.

44 Section 16.
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