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l. Introduction

This Memorandum analyses the Kosovo “Draft Law acess to Official Documents”
(draft Law) as passed by the Assembly of Kosovo @amdently awaiting promulgation,
against international standards on freedom of esgiwa and informatioh.

ARTICLE 19 welcomes the draft Law as a positivepste advancing freedom of
information and promoting transparency and openme$®sovo. It incorporates many
of the key elements needed in an effective freedbinformation law, including wide
scope of application, a procedure for accessingrmmtion, time limits for disclosing
information and an appeals process.

We welcome that the draft Law envisages that afliagstrative organs in Kosovo should
be subject to the same access regime. We undergtahdunder the Constitutional
Framework for Provisional Self-Government, the AsBl, acting alone, cannot bind a
number of these bodies or offices. At the same,time believe that it is crucial to the

! The version we have used for our comments is deBddarch 2003 but the analysis does take into
account a number of amendments passed on 26 JOBe 20



establishment of democratic structures in Kosovat thll bodies exercising public
functions should be subject to an effective freeddnnformation regime. In our view,
the obligation of openness needs to include thosnational actors in Kosovo which
effectively stand in the position of public bodidhis includes UNMIK and all of the
bodies under its direction or control.

Although we welcome the draft Law, and note itsipas features, there remain areas in
which improvements could be made. This Memoranduaviges our analysis of these
areas, with a view to aiding analysis and furthgrioiscussion. Section Il of this
Memorandum outlines the relevant constitutionalrgneees, as well as international
standards in this area. Section Ill analyses tladt draw against these standards. In
particular, this analysis relies on Recommenda(i®2)2 of the Committee of Ministers
of the Council of Europe on Access to Official Damnts? which elaborates the right to
access to information in Council of Europe Memb&até&s, and two key ARTICLE 19
publications, A Model Freedom of Information Lafthe ARTICLE 19 Model Law)and
The Public’'s Right to Know: Principles on Freedorh Inoformation Legislation(the
ARTICLE 19 Principles). The latter, a standard-setting document basedtemational
human rights treaties as well as international pesttice, has been endorsed by, among
others, the UN Special Rapporteur on Freedom ofi@piand Expression.

Il. International Obligations and Constitutional Gu arantees

[I.1 The Importance of Freedom of Expression

Article 19 of theUniversal Declaration on Human Righ(sDHR)? a United Nations
General Assembly Resolution, guarantees the rightfreedom of expression and
information in the following terms:

Everyone has the right to freedom of opinion anpression; this right includes the
right to hold opinions without interference andstek, receive and impart informa-
tion and ideas through any media and regardleksmiers.

The right to freedom of expression is also guaexhte thelnternational Covenant on
Civil and Political Right§ICCPR)! also at Article 19, and thHeuropean Convention on
Human Right$ at Article 10. Under Chapter 3 of UNMIK Regulati@d01/9, all three
instruments are binding on the Kosovo authoritied are directly applicable within
Kosovo?

2 Adopted 21 February 2002. Available at:

http://cm.coe.int/stat/E/Public/2002/adopted tegtsimmendations/2002r2.htm

% (London: 2001). Available alittp://www.article19.org/docimages/1112.htm

* (London: 1999). Available dtttp://www.article19.org/docimages/512.htm

®> See UN Doc. E/CN.4/2000/63, 5 April 2000, para. 43

® UN General Assembly Resolution 217A(lll), adopi€dDecember 1948.

"UN General Assembly Resolution 2200A(XXI) of 16 Betber 1966, in force 23 March 1976.

8 Adopted 4 November 1950, in force 3 September 1953.

® Constitutional Framework for Provisional Self-Gowaent, UNMIK/REG/2001/9, 15 May 2001.
Available online at:http://www.unmikonline.org/requlations/2001/reg0®htm




Freedom of information is an important componenttied international guarantee of
freedom of expression, which includes the rightd¢ek and receive, as well as to impart,
information and ideas. There can be little doubttashe importance of freedom of
information. During its first session in 1946, thited Nations General Assembly
adopted Resolution 59(1) which stated:

Freedom of information is a fundamental human ragid... the touchstone of all the
freedoms to which the UN is consecrat®d.

As this Resolution notes, freedom of informatiobash fundamentally important in its own
right and is also key to the fulfilment of all othéhts. It is only in societies where the free
flow of information and ideas is permitted that @emacy can flourish. In addition, freedom
of expression and information is essential if violas of human rights are to be exposed
and challenged.

The particular importance in a democratic societyfreedom of expression has been
stressed many times by international human righists. For example, the European Court
of Human Rights has stated, in a quotation whictv features in almost all its cases
involving freedom of expression:

[F]reedom of expression constitutes one of theggdefoundations of [a demo-
cratic] society, one of the basic conditions fergtogress and for the development of
every mart!

This has been affirmed by both the UN Human Rigtasnmittee and the Inter-American
Court of Human Rights, which has stated:

Freedom of expression is a cornerstone upon whigh very existence of a
democratic society rests. It is indispensable fier formation of public opinion. ...
[1]t can be said that a society that is not wefbimed is not a society that is truly
free!?

[1.2 Restrictions

International law permits limited restrictions dmetright to freedom of expression and
information in order to protect various private gublic interests. The parameters of such
restrictions are provided for in both Article 19tbé ICCPR and Article 10 of the ECHR.
Article 10(2) of the ECHR states:

The exercise of these freedoms, since it carri¢s widuties and responsibilities,
may be subject to such formalities, conditions trig®ns or penalties as are
prescribed by law and are necessary in a democsatiety in the interests of
national security, territorial integrity or publgafety, for the prevention of disorder
or crime, for the protection of health or morats, the protection of the reputation or
rights of others, for preventing the disclosurendbrmation received in confidence
or for maintaining the authority and impatrtialittbe judiciary.

1914 December 1946.

" Handyside v. United Kingdqrii December 1976, Application No. 5493/72, paga. 4

12 Compulsory Membership in an Association Prescribgdlaw for the Practice of JournalismAdvisory
Opinion OC-5/85 of 13 November 1985, para. 70.



Any restriction on the right to freedom of expressmust meet a strict three-part test. This
test, which has been confirmed by both the HumamtRiCommitte¥ and the European
Court of Human Right¥! requires that any restriction must be prescribeth, be for the
purpose of safeguarding a legitimate interest enthecessary’ to secure this interest.

The first condition, that any restrictions shoulel ‘prescribed by law’, is not satisfied
merely by setting out the restriction in domestov. Legislation must itself be in
accordance with human rights principles set outtie ECHR and ICCPR The
European Court of Human Rights, elaborating onntleaning of the phrase “prescribed
by law”, has required that all restrictions be digdormulated and readily accessibfe.
The second condition requires that legislative messrestricting free expression must
truly pursue one of the legitimate aims listed. Tthed condition means that even
measures that seek to protect a legitimate intemesit meet the requisite standard
established by the term “necessary”. Any restrcimaust restrict freedom of expression
as little as possibl¥, the measures adopted must be carefully designedthieve the
objective in question and they should not be abjtr unfair or based on irrational
considerations® Vague or broadly defined restrictions, even if ytheatisfy the
“prescribed by law” criterion, are unacceptable&ase they go beyond what is strictly
required to protect the legitimate interest.

[1.3 Freedom of Information

The right to freedom of expression extends beydmdright of individual to express
themselves; the public at large also have a righreteive information? recognised in
Article 4 of the Constitutional Framework for Prsiginal Self-Governmefft as well as
in Article 10 of the ECHR, and to seek informatias,guaranteed under Article 19 of the
ICCPR. In November 1999, the UN Special RapportaurFreedom of Opinion and
Expression, the OSCE Representative on FreedorheoMedia and the OAS Special
Rapporteur on Freedom of Expression adopted a Deiclaration stating:

Implicit in freedom of expression is the publicight to open access to information
and to know what governments are doing on theialewithout which truth would

languish and people’s participation in governmeotibd remain fragmentezd.

13 For example, inLaptsevich v. Belary20 March 2000, Communication No. 780/1997.

14 For example irGoodwin v. United Kingdon27 March 1996, Application No. 17488/90.

15 See Faurisson v. France8 November 1996, Communication No. 550/1993 (UNmidn Rights
Committee).

16 See, for examplé&he Sunday Times v. United Kingd@® April 1979, Application No. 6538/74, 2 EHRR
245, para. 49.

" SeeHandyside v. the United Kingdom December 1976, Application No. 5493/72, paea(Buropean
Court of Human Rights).

18 SeeR. v. Oake$1986), 26 DLR (4th) 200, pp. 227-8 (Supreme Cofi€anada).

19 SeeObserver and Guardian v. the United Kingdd® November 1991, Application No. 13585/88, para.
59 (European Court of Human Rights) artebrgeir Thorgeirson v. Icelan@5 June 1992, Application No.
13778/88, para. 63 (European Court of Human Rights)

2 Note 9.

%1 26 November 1999.



As far back as 1982, the Member States of the dbahEurope adopted a Declaration
stating that among the objectives sought to beeaeli in the area of freedom of
expression was “the pursuit of an open informapofcy in the public sector, including
access to information, in order to enhance theviddal's understanding of, and his
ability to discuss freely political, social, econienand cultural matters’? In 2002, the
Committee of Ministers of the Council of Europe ptiml a Recommendation on Access
to Official Documents? which states:

[ll. General principle on access to official documats

Member states should guarantee the right of everyorhave access, on request, to
official documents held by public authorities. Thignciple should apply without
discrimination on any ground, including that ofioaal origin.

IV. Possible limitations to access to official docuents

1. Member states may limit the right of access fficial documents. Limitations
should be set down precisely in law, be necessary democratic society and be
proportionate to the aim of protecting:

i. national security, defence and internationatiehs;

ii. public safety;

iii. the prevention, investigation and prosecutafrcriminal activities;

iv. privacy and other legitimate private interests;

v. commercial and other economic interests, be finesate or public;

vi. the equality of parties concerning court pratiegs;

vii. nature;

viii. inspection, control and supervision by puldigthorities;

ix. the economic, monetary and exchange rate pgliof the state;

x. the confidentiality of deliberations within oetween public authorities during

the internal preparation of a matter.

2. Access to a document may be refused if theatiset of the information contained
in the official document would or would be likelp tharm any of the interests
mentioned in paragraph 1, unless there is an alegripublic interest in disclosure.

The Council of Europe recommends that all MembateStshould be guided in their law
and practice by these principfsAlthough Kosovo is not a member state of the Caunc
of Europe, the Recommendation nonetheless setsdast] toward which Kosovo should
strive.

The ‘*harm test’ outlined unddY. Possible limitationss crucial. This is linked to the test
under Article 10(2) ECHR that any restrictions aaetlom of expression should be
‘necessary in a democratic society’ and meansitthenot sufficient for a State merely to
show that certain information falls within a prabed category; it must also show that
disclosure of the information will in the particulzase cause substantial harm.

22 Council of Europe Declaration on the Freedom gfréssion and Information, adopted 29 April 1982.
% Note 2.
% Note 2, Preamble.



The ARTICLE 19 Principles, in common with the Colimnd Europe Recommendation,

establish that even if it can be shown that disgl®f the information would cause
substantial harm to a legitimate aim, the informashould still be disclosed if the public
interest in disclosure outweighs the harm that e doné> For example, certain

information may be private in nature but at the sdaime expose high-level corruption
within government. In such cases, the benefit mirftathe information disclosed may
outweigh the harm done to the private interest®bfficial concerned. This test implies
that every request for access has to be judgedondavidual basis and that a blanket-
rule limiting access to an entire class of inforimratcannot be justified.

In recognition of the importance of giving legisla recognition to freedom of
information, in the past five years, a record nundfecountries from around the world —
including Turkey, Fiji, Japan, Mexico, Nigeria, SbuAfrica, South Korea, Thailand,
Trinidad and Tobago, the United Kingdom and mostEBad Central European States —
have taken steps to enact legislation giving effe@cthis right. In doing so, they join those
countries which enacted such laws some time agdh) as Sweden, the United States,
Finland, the Netherlands, Australia, and Canada.

[ll.  Analysis of the Draft Law on Access to Officia | Documents

This section analyses the draft Law in detail agfainternational standards in the field,
providing recommendations and suggestions for imgameent throughout.

.1 Scope of the Draft Law

Under sections 2 and 3 of the draft Law, “any hadditresident of Kosovo, and any
natural or legal person residing or having its segyed office in Kosovo, has a right of
access to documents of [any Provisional Instituadself-Government (PISG) organ or
agency thereof, any municipality organ or agen&ydbf, any of the independent bodies
and offices listed in or established under Chapieof UNMIK Regulation No. 2001/9
(Constitutional Framework) [and] the Kosovo Trustgefscy]. There is some
inconsistency with regard to the persons entiteddek access; the Preamble has been
amended to read that all “citizens” have a rightaoess, although Article 3 restricts
access to “habitual residents.”

The types of information to which access may bedraddetermined in sections 2 and 3.
Under section 2(b), access may be sought to “anyecd whatever its medium (written
on paper or stored in electronic form or as a spwmslal or audiovisual recording)
concerning a matter relating to the policies, aotiy and decisions falling within the
institution's sphere of responsibility”. Article3(similarly states “This Law shall apply
to all documents held by an institution ... in akas of activity of the institutions.”

Analysis

First, we welcome the decision in principle thae ttraft Law should apply to all
institutions of provisional self-government, incing those set up under Chapter 11 of
the Constitutional Framework. This includes impotthodies such as the Housing and

% Note 4, Principle 4.



Property Claims Commission and the Office of thalifar-General, for whom openness
and transparency is a necessary precondition ¥f éine to enjoy public confidence. We
understand that there may be legal obstacles to beng bound by a draft Law adopted
by the Assembly, insofar as Chapter 11 of the Gtistnal Framework states explicitly
that these bodies will “carry out their functionsdependently of the Provisional
Institutions of Self-Government” and that they aoaind only by the “legal instruments
by which they are establishetf To the extent that this poses an obstacle we tmge
drafters to find creative solutions to this, foraexple by amending the legal instruments
establishing each of the six bodies mentioned.

Second, although a broad range of public bodiesoagdnisations will be subject to the
access regime set out in the law, the Law as dfafi# not apply to private bodies that
carry out public functions. This is a significanteosight and contrary to both the
ARTICLE 19 Principles and the CoE Recommendatidme Tatter recommends that all
“natural and legal persons insofar as they perfgublic functions or exercise
administrative authority” be subject to an FOI regf’ The law also fails to cover
bodies which are owned, controlled or substantidiihvanced by funds provided by
Government or the State, such as nationalised tndsispublic corporations, quasi non-
governmental organisations legislative bodies addtjal authorities.

Third, the Law restricts access to those persons e either citizens or habitual
residents. This is unnecessarily restrictive andtreoy to established international
standards in the field. Both the ARTICLE 19 ModeM.and the CoE Recommendation
state that “everyone” should have a right of accessinformation, regardless of
residential status or citizensHip.

Fourth, sections 2(b) and 3(3) appear to limititiiermation to which access may be had
to documents that are in the possession of artutisth and that fall within its areas of
activity. This means that if an important documeeagarding the protection of the
environment should find its way to a governmentattpent dealing with transport, that
department may decide it is under no obligatiogremt access to it. This is unnecessarily
restrictive and is also likely to lead to misundanslings. The hypothetical environmental
policy document posited above might well be in gussession of the department of
transport to assess its implications for transpoficy, in which case it arguably would
be required to release the document.

Fifth, as currently drafted the Law requires thaguests be made for individual
‘documents’ rather than ‘information’. In practichjs is likely to be overly restrictive.
Many applicants will not be able to pinpoint a speacocument to which their request
relates. Although we appreciate that public regsstell be drawn up listing the majority
of documents to which access may be had, manyithdils will find the use of such
registers overly complicated and may as a resuliddenot to lodge a request for access
at all. For this reason, the ARTICLE 19 Model Lascommends that access requests

26 Constitutional Framework for Provisional Self-Goveent, note 9, Articles 11.1 and 11.2.
27 CoE Recommendation, note 2, Section Lii; ARTICIEPrinciples, note 4, Principle 1.
28 CoE Recommendation, note 2, Section IlI; ARTICLEModel Law, note 3, section 3.



may be made for “information.” The relevant indiitm should then be under an
obligation to indicate whether the “information” raerned is held in one or in several
records or not held at &fl.

Recommendations:
The draft Law should apply to all bodies that parfgoublic functions or that ane
established by statute or owned, controlled or taubiglly financed by the State. To
the extent that certain institutions may consttodilly fall outside the scope of
Assembly laws and regulations, a solution shouldolo@d to bring them within th
scope of the regime established by the draft Law.

The right of access to information should applaltpnot just citizens or residents.

The draft Law should apply to all documents in plossession or under the control of
a relevant body or institution, not just those tlae relevant to its sphere pf
competence.
The draft Law should grant a right of access tiotimation’ rather than ‘documents.

11°)

.2 Exceptions

The draft Law outlines a number of exceptions, iletathe categories of documents to
which access may be refused. Under section 4(tgsaanust be refused if disclosure of
a document would undermine the protection of pubbcurity, defence and military
matters, international relations, financial, mongta economic policy or the privacy and
the integrity of an individual. A further list ofrptected interests is provided in section
4(2), including the commercial interests of a nakor legal person, including intellectual
property; court proceedings and legal advice; atie “purpose of inspections,
investigations and audits”. Unlike the protectettiiasts in the first paragraph, these are
subject to a public interest override so thath#ére is an overriding public interest in
disclosure, documents must be disclosed. The ieriter whether or not a public interest
override should apply are found in section 4(8)jchtstates: “In determining whether
there is an overriding public interest in disclastire institutions shall have due regard to
considerations such as any failure to comply witbgal obligation, the existence of any
offence, miscarriage of justice, abuse of authaoityneglect in the performance of an
official duty, unauthorized use of public funds, danger to the health or safety of an
individual or the general public.”

Under section 4(3), internal documents that “[re]lddb a matter where the decision has
not been taken by the institution, shall be refusetisclosure of the document would
seriously undermine the institution's decision-mgkiprocess, unless there is an
overriding public interest in disclosure.” Undecsgen 4(4), access to internal documents
may even be refused after a decision has been takanding the content matter of the
document if “disclosure of the document would sesly undermine the institution's
decision-making process, unless there is an owegrigublic interest in disclosure.”

Section 4(5) provides for ‘third party’ consultatio*As regards third-party documents,
the institution shall consult the third party wahview to assessing whether an exception

2 ARTICLE 19 Model Law, note 3, section 4.



in section 4.1 or 4.2 is applicable, unless itlearcthat the document shall or shall not be
disclosed.”

Under section 4(6), “[if] only parts of the requegtdocument are covered by any of the
exceptions, the remaining parts of the documernt Bhaeleased.”

Finally, under section 8, institutions may draw wgdes with regard to “sensitive
documents” which need not be recorded in publigstegs and access to which may be
refused “in a manner which does not harm the isterprotected in section 4.” Special
provision for these sensitive documents is alsoamadection 3, stating that they may be
subject to “special treatment”, and section 4, Wwhcovides that the Government shall
“‘compile the list of documents to be treated assitwe documents, according to the
areas specified in the articles 4 and 8, defenthiagoublic interest.”

Analysis

The exceptions regime is at the heart of the acmggse, defining which documents are
subject to disclosure and which may be withheldsésh, these provisions are crucial to
the success of the draft Law in achieving its statien of allowing closer participation in
the decision-making process of public instituti@ml guaranteeing greater legitimacy,
transparency, efficiency and accountabiffty.

Although many of the aims listed in Article 4 puasti to which disclosure may be
refused are in accordance with international stedgjdhe regime needs to be amended in
a number of key areas. First, section 4 provides tisclosure of a document may be
refused if to do so would “undermine” a protectetéiest. This falls below the standard
advocated in the ARTICLE 19 Principles, which recoemd that access be disclosed
only if to do so would “threaten to cause substfiirm” to that interest.

Second, the public interest override that appliedeu sections 4(2), (3) and (4) should
apply to all categories of exemptions, in accoréanith both the CoE Recommendation
and the ARTICLE 19 Principle¥.

Third, the draft Law is overly protective of a nuenlof interests. Under section 4(4),
access to documents that relate to internal delflmers and decision-making processes
may be refused even after the decision has beem tak deliberation come to an end.
This is excessively restrictive and not in line lwihternational standards on this point.
For example, the CoE Recommendation allows aceessich documents to be refused
only “during the internal preparation of a matt&t.Similarly, under section 4(5), an
institution that receives an access request witante to ‘third party documents’ is
required to consult that third party before deaydivhether to grant access. This is
problematic both because it is wholly unclear wtwitstitutes a ‘third party document’ —
it could refer to a document that originates witthed party as well as a document in

30 As stated in the Preamble.

3L ARTICLE 19 Principles, note 4, Principle 4.

32 CoE Recommendation, note 2, Section IV.2; ARTICIEPrinciples, note 4, Principle 4.
33 CoE Recommendation, note 2, Section IV.1.x.



which third parties are merely discussed or meetion but also because in practice, it
may well be interpreted to grant that third partyeto over release.

Finally, section 8, allowing relevant bodies to wrap internal rules with regard to
‘sensitive documents’ whose existence may be ket af public registers, could
significantly undermine the access regime. Althoaghess to these documents can be
refused only on the basis of one of the groundedisn section 4, only minimal reasons
need be given — so as “not [to] harm the interpeisected.®* Since they will not appear
in the public registers to be drawn up under sactfi®, the very existence of these
documents will be hidden from the public eye. Thuastitutions may draw up internal
rules to ‘hide’ large numbers of documents, therefigctively withdrawing them from
public scrutiny even though, formally, they are jsgbto the same access regime. This is
compounded by the problem, discussed above, tlwsaaequests must be made for
‘documents’ rather than ‘information’, requiring @igants to pinpoint the document to
which they seek access rather than being allowedeszribe the information sought.
Although we appreciate that in certain, limited esgsit will not be possible even to
disclose whether or not an institution holds ceriaformation, for example relating to
sensitive police intelligence sources, the law shbe far more specific on the categories
of information concerned. As drafted, the law lesairstitutions excessive discretion to
draw up their own guidelines.

Recommendations:
The draft Law should allow access to be refused/ avthere disclosure would
“seriously harm” a legitimate interest.

All exceptions should be subject to a public ins¢everride.
The provision allowing for access to documents ttedate to internal decisior
making processes to be refused even after theidlea®ncerned has been taken
should be removed.
The provision requiring third parties to be consdltshould be revised to make| it
clear what documents it covers and to clarify thatviews of the third party are only
relevant to the extent that they help clarify wiegtbr not the document is covered by
one of the exceptions listed in the law (in otherds, that the third party has no right
of veto over information disclosure).

The provisions dealing with categories of sensitieeuments should be revised
indicate more precisely the types of documents et be withheld from the public
register.

—

0]

.3 Processing Access Requests

Under section 5, access requests have to be madgtimg and be sufficiently precise to
enable the institution concerned to identify thecuwtoent(s) to which access is being
sought. Applicants who fail to lodge a sufficienflyecise application will be asked to
provide clarification and, if necessary, be refdrte the institution’s public register of
documents. Upon receipt of a request for inforrmtimstitutions should send an
acknowledgement to the applicant and deal withrdgaest within 15 working days.

34 Section 8(4).
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Should the request relate to an exceptionally Idongument, or a large number of
documents, the 15 day time limit may be extendedrimther 15 days.

If an institution fails to reply, or refuses toeate a document, an applicant may make a
confirmatory application asking the institution ieconsider its position. An institution
that refuses to release a document, either fully part, is required to give reasons for its
refusal. Should the institution continue to reftiseelease the document, or fail to deal
with the confirmatory request within 15 days, thpplecant may institute court
proceedings or lodge a complaint with the Ombudsperunder the Constitutional
Framework (the supervision and appeals mechanisieaits with more fully belowf®

Under section 9 of the draft Law, an applicant nieawve access to the documents
requested on the spot or by receiving a copy, tnfyelectronically. The cost of copies

may be charged to the applicant; section 9(1) stidat this should not exceed the real
copying cost. If a document to which access is estpd has already been published,
section 9(3) provides that the institution may retee applicant to the place of

publication. Section 12 provides that “members ommunities, as defined in the

Constitutional Framework, may exercise their rightsn their respective language.”

Analysis
Although in basic terms, many procedural issuessateout in clear terms there are a
number of oversights and omissions.

With regard to time limits, there is no expeditedgedure for access requests that relate
to public health, the environment or the protecodran individual’s life or liberty as is
found in some freedom of information laws aroune thorld. Instead, the 15-day
deadline provided in section 6 as currently drafimgblies to all categories of
information. The draft Law should provide for suekpedited procedures and, more
generally, should require that all requests betdeih ‘promptly’*® and in any case
within 15 working days.

Second, the draft Law dictates that applicationsniaee “in any written form”. There is
no provision in the law for those who may not b&edb make a request for information
in written form for reasons of illiteracy or diséty. The ARTICLE 19 Principles state
that provision should be made to ensure full actessformation for certain groups,
such as those who are illiterate and those suffefriom disabilities such as blindne¥s.

For example, the draft Law should allow for a resjue be dictated to an official who
will reduce it to writing, including their name amgbsition within the body; a copy
thereof should given to the person who made theesq

The draft Law also fails to provide for a centradisfee schedule — which may be drawn
up by the institutions concerned in consultationthwa Freedom of Information
Commissioner (see below) — fee waivers or significeductions for requests that are

35 Note 9.
3¢ See CoE Recommendation, note 2, Section VI.3.
37 ARTICLE 19 Principles, note 4, Principle 5.
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made in the public interest, or for a ceiling abowvbich fees should not rise. A
centralised fee schedule is needed to ensure temsysin approach across the various
different institutions; fee waivers or fee reduosofor public interest requests are an
appropriate response to aiding the important aesviof civil society activists or the
media.

Recommendations:
The draft Law should require that all requestsdaat with promptly, and in any case
within 15 working days.
The draft Law should provide for an expedited pdace for requests for informatign
necessary for the protection of public health, @@nvironmental emergencies or the
protection of life or liberty.
The draft Law should allow for requests to be mad#ly as well as in writing or in
any other form.
The draft Law should provide for a centralised fhedule, fee waivers or fee
reductions for public interest requests, and angeébove which access fees should
not rise.

1.4 Administrative Practices

The draft Law requires relevant institutions to eakeveral measures to promote
transparency and enable easy access to informatlmst significantly, section 10
requires each institution to which the law appte®stablish a public register, preferably
in electronic format, listing all documents held tat institution®® As far as possible,
documents should be made available electronicélpugh the register. Section 11
provides that, at a minimum, legislative documeatsl documents relating to the
adoption of other acts that are legally binding udtiobe directly accessible. It also
recommends that, where possible, policy documentstber documents relating to
‘strategy’ should be directly accessible. If a dmeumt is not directly accessible through
the register, the register entry should indicatenetihe document is located.

More generally, section 14 of the draft Law progidbat the institutions shall develop
“good administrative practices” and shall establigh inter-institutional committee to
examine best practices, to address possible ctm#iad to discuss future developments
on public access to documents”. Each institutiostnalso inform the public of the rights
they enjoy under the Law, and nominate a contagpewithin the institution to whom
requests may be directed.

Analysis

We welcome the requirement that each instituticadlslraw up a public register of the
documents it holds, preferably in electronic foryaith direct links to several of them.
We also welcome the requirement that institutionsuéd take measures to promote
openness. At the same time, in order to instilimatle of openness and transparency the

38 Section 10(1) fails to specify which documentsustide listed, but it is clear from the contexitttias
refers to all documents minus those exempted hyeviof section 8. The lack of clarity is a draftisgue
and should be cleared up.
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draft Law should go further and require instituoto publish a far greater range of
documents, and to do more to tackle the ‘culturesemfrecy’ that exists at many levels
within the public administration.

As the ARTICLE 19 Principles make clear, “freedofrirdormation implies not only that
public bodies accede to requests for informatian,atso that they publish and disseminate
widely documents of public interest, subject omyréasonable limits based on resources
and capacity®® Although the categories and type of material thaght to be published
proactively will differ from institution to instittion, at a minimum the following should be
made available directly, in addition to the matergpecified in section 11:

operational information about how the public bodyndtions, including costs,

objectives, audited accounts, standards, achiewsrmaad so on, particularly where the

body provides direct services to the public;

information on any requests, complaints or otheeatliactions which members of the

public may take in relation to the public body;

guidance on processes by which members of thecpoialy provide input into major

policy or legislative proposals;

the types of information which the body holds amel form in which this information is

held; and

the content of any decision or policy affecting theblic, along with reasons for the

decision and background material of importanceamfng the decisiof?

The institutions should also take measures to ¢athd prevailing culture of secrecy.
Internal codes on openness and transparency slheutteveloped, based on the draft
Law, and institutions should be required to provideedom of information training for
their employees. Such training should addressmipoitance and scope of freedom of
information, procedural mechanisms for accessirigrimation, how to maintain and
access records efficiently, the scope of whisthblo protection (this is discussed in
further detail below) and what sort of informatianbody is required to publish. Aside
from the general requirement to establish good adtnative practices, these issues are
not touched upon in the draft Law.

Although the draft Law requires institutions to ptidbest practices in freedom of

information, as well as to establish an inter-tgional committee to examine such
practices, it fails to lay down substantive reqonesmts on the protection of the integrity
and availability of records. At a minimum, the driadw should require that standards be
established regarding the maintenance and presenat records. The law should also

provide that obstruction of access to, or the witfastruction of records is a criminal

offence. Additionally, to prevent any attempt tocthy or otherwise alter records, the
obligation to disclose should apply to records tbelves and not just the information

they contain.

Recommendations: |

39 ARTICLE 19 Principles, note 4, Principle 2.
40 1bid. See also ARTICLE 19 Model Law, note 3, section 17
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The law should establish both a general obligatopublish as well as key categories
of information that must be published, as detagbdve.
Provision for employee training on freedom of imf@tion principles should be
incorporated into the law.
The draft Law should require that institutions adoypernal codes on access and
openness.
The stipulation in section 9 that all institutionsust take “requisite measures” |to
educate the public on their rights should be expdngpon to include a minimum
standard for public education.
The draft Law should provide for a system, in adeoice with the recommendations
above, for record maintenance.

The law should create a criminal offence for olsiom of access to, or wilfu
destruction of records.

.5 Appeals and Supervision

The draft Law does not envisage that a body beséd supervise the implementation of
the Law, provide advice on access to informatienes or review appeals. Under section
7, a refusal of a confirmatory application is to dgpealed to a court of law, or a
complaint may be lodged with the Ombudsperson bshkedal under the Constitutional
Framework. More generally, the relevant institusidhemselves will be responsible for
ensuring implementation of the law internally, alilgh the inter-institutional committee
to be established under section 14 can be expect@ihy a role in this regard. The
institutions are also required to publish an anmapbrt detailing the number of cases in
which they refused access and the number of “semstocuments” kept outside the
registers, while the Office of the Prime Ministeillvioe file an Annual Report with the
Assembly on the implementation of the law includinfyappropriate, proposals for
revision of the law.

Analysis

Apart from the provision of an appeal to a courlax¥, we are very concerned that the
supervision and appeals mechanism as currentlysaged will not be effective in
practice. In particular, the lack of an independerternal body charged with the
supervision of the law is an important oversighe Wubt whether the independent level
of oversight required can be provided through theertinstitutional mechanism or
through the Office of the Prime Minister, and weoatloubt whether the Ombudsperson
established under the Constitutional Framework wale the necessary resources to deal
with the large number of cases that will be dirdde it if the public are made aware of
their rights under the freedom of information law.

For these reasons, we strongly recommend that th# Haw should establish an

independent Information Commissioner, or, altexedyi that a specific and sufficiently-

resourced ‘information department’ be set up witthia office of the Ombudsperson to
supervise implementation of the law. The Informat@ommissioner or Ombudsperson
should be assigned a significant role in the im@etation and supervision of the law
and assume many of the tasks currently assignleeréd the institutions themselves or to
the Office of the Prime Minister. Its powers andpgensibilities should include:
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(a) monitoring and reporting on the compliance of pulbodies with their
obligations under the law, including in the abseoicgpecific complaints;

(b) making recommendations for reform both of a geneatlire and directed at
specific public bodies;

(c) co-operating with or undertaking training activititor public officials on the
right to information and the effective implementatiof the law;

(d) referring to the appropriate authorities cases kwhieasonably disclose
evidence of criminal offences under the law;

(e) publicising the requirements of the law and thétsgof individuals under it;

(H receiving and investigating complaints;

(g) accepting the annual reports of the institutions;

(h) presenting an annual report to the legislative Hoatjies?*

The Commissioner or Ombudsperson should be futlgpendent from government and
have all necessary powers to investigate complaintctuding to compel witnesses. It
should receive full annual reports from each of itigitutions covered by the law, not
just limited to the number of refusals and sensittocument8? but including full details

on such matters as the total number of requestsvestand granted, and measures taken
internally to promote transparency and opennessnfadministrative matter, it is crucial
to the success of the law that the CommissioneDmbudsperson be given sufficient
resources to carry out these tasks.

In addition, as currently drafted the law failsasly to stipulate whether an applicant who
is refused (partial) access is entitled to applthido a court and to the Ombudsperson,
and if so in what order, or whether the two proessare mutually exclusive. We
recommend that an initial appeal should be avalablthe Information Commissioner or
Ombudsperson, whose decision may then be appeatbd tourts.

Recommendations:
The draft Law should establish an independent affisuch as an Informatign
Commissioner, with powers and responsibilities atireed above. Alternatively,
special and sufficiently resourced department shdoé set up within the existing
Ombudsperson’s office to take on this role.
The draft Law should provide for refusals to be egled initially to the Information
Commissioner or Ombudsperson and from there todhets.

D

1.6 Whistleblowers

Freedom of information laws should provide protactifor persons who disclose
information in contravention of a professional leghligation of confidentiality in order
to reveal wrongdoing. ‘Wrongdoing’ in this contexicludes such matters as the
commission of a criminal offence, corruption, disaety or other serious
maladministration or a miscarriage of justice. "#ft@blowers’, as such individuals are
colloquially known?® should be protected from legal liability whenetleey act in good

*I See the ARTICLE 19 Model Law, note 3, section 38.
“2 Section 16.
*3 The origin of the term may lie in a 1903 New JgrStatute (NJ Laws of 1903, Chap. 257, section 35),
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faith and in the reasonable belief that the infdfomadisclosed is substantially true. In
addition, protection will also be needed to endteg the whistleblower does not suffer
administrative or employment related sanctionshsisca demotioff: The draft Law fails
to provide such protection.

Recommendation:
The draft Law should provide protection for whibltevers.

which created a penalty for every failure by aroaitl to ring a bell or blow a whistle at a railraadssing.
The statute provided that 50% of the penalty wasetpaid to the informer who commenced the acton f
recovery of the penalty. Subsequently, in variowsvNyork decisions, the term "whistleblowing" and
"whistleblower statute” came into use. See, gehyetattp://www.lawmall.com/files/pamphle2.html

* ARTICLE 19 Principles, note 4, Principle 9.
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