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1. Introduction

This Memorandum provides an analysis of the Kerdsaft Freedom of Information Law
2005 (“draft Law”) in terms of its compliance withe standards under international law for
the guarantee of freedom of expression and acogaafotrmation. ARTICLE 19’s analysis
and comments are made within the framework of tiiermational standards governing
freedom of expression, with particular referenceKemya’s treaty obligations under the
International Covenant on Civil and Political Rigf{tCCPR).

We also prepare this Memorandum in the contextrmeanorandum by the Kenyan branch
of the International Commission of Jurists (ICJ Ka&non an earlier version of the draft
Law, which provided extensive drafting recommerwiai We note that a significant
number of these recommendations have been implechanio the draft Law. As a result,
the purpose of this Memorandum is to provide ICJIny&e with additional drafting
recommendations to further the draft Law’s compenvith the applicable international
standards.

ARTICLE 19 seeks to make a constructive contributio the promotion and protection of
freedom of expression and access to informatiolKemya. The Kenyan government
promulgated a first draft of the Freedom of Infotima Law in 2005 whose terms

demonstrated a strong commitment to the implemientatf the international standards of
freedom of expression and access to informatiom, &nhas been responsive to the
suggested amendments made by civil society orgamsaincluding ICJ Kenya. The draft
Law has the potential to set an important regidreichmark in the protection of freedom
of expression and access to information. It isab#g of providing an impetus for the
proper implementation of the freedom of informatiegislation in Angola and Uganda, as
well as provide support for the further developmargimilar legislation in other countries.

We note that the ICJ Kenya memorandum draws heapin the progressive freedom of
information models in other Commonwealth countriesjuding South Africa and India,
and urges the Kenyan government to follow thesengias. We support this view and
make appropriate drafting recommendations in thesridrandum.

2. International and Constitutional Guarantees

2.1 The Importance of Freedom of Expression

The right to access information held by public lesdioften referred to as ‘freedom of
information’, is a fundamental human right recogdisn international law. It is crucial as a
right in its own regard as well as central to thenctioning of democracy and the
enforcement of other rights. Without freedom obmmhation, State authorities can control
the flow of information, ‘hiding’ material that islamaging to the government and
selectively releasing ‘good news'. In such a cliepatorruption thrives and human rights
violations can remain unchecked.

For this reason, international bodies such as thietd Nations Special Rapporteur on
Freedom of Opinion and Expresstohave repeatedly called on all States to adopt and

! The Office of the Special Rapporteur on of Opinéoml Expression was established by the UN Comnmissio
on Human Rights, the most authoritative UN humghts body, in 1993: Resolution 1993/45, 5 March3199
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implement freedom of information legislatiérin 1995, the UN Special Rapporteur on
Freedom of Opinion and Expression stated:

The Special Rapporteur, therefore, underscores ageén that the tendency of many
Governments to withhold information from the people large ... is to be strongly
checked

His comments were welcomed by the UN Commissiofdoman Rights, which called on
the Special Rapporteur to “develop further his cantary on the right to seek and receive
information and to expand on his observations aadommendations arising from
communications® In his 1998 Annual Report, the Special Rapportaaffirmed that
freedom of information includes the right to acceésrmation held by the State:

[T]he right to seek, receive and impart informatiorposes a positive obligation on States
to ensure access to information, particularly witgard to information held by
Government in all types of storage and retrievatays....°

In November 1999, the UN Special Rapporteur warepiin his call by his regional
counterparts, bringing together all three speciahdates on freedom of expression — the
United Nations Special Rapporteur on Freedom ofn@pi and Expression, the
Representative on Freedom of the Media of the Gsgtian for Security and Cooperation
in Europe and the Special Rapporteur on Freedoraxpfession of the Organisation of
American States. They adopted a Joint Declaratioiciwincluded the following statement:

Implicit in freedom of expression is the publicight to open access to information and to
know what governments are doing on their behalthevit which truth would languish and
people’s participation in government would remaagfmented.

The right to access information held by or under tontrol of a public body has been
guaranteed through Article 19 of théniversal Declaration on Human Righ{§DHR),
adopted in 1948,and through Article 19 of thénternational Covenant on Civil and
Political Rights(ICCPR), adopted in 196BArticle 19 of the UDHR, which was adopted as
a United Nations General Assembly resolution, state

Everyone has the right to freedom of opinion angression; this right includes the right to
hold opinions without interference and to seekeinge and impart information and ideas
through any media and regardless of frontiers.

While the UDHR is not directly binding on Statesrts of it, including Article 19, are
widely regarded as having acquired legal forcetmsomary international laThe ICCPR

2 See, for example, the Concluding Observationdi@Human Rights Committee in relation to Trinidad a
Tobago, UN Doc. No. CCPR/CO/70/TTO/Add.1, 15 Japu2001. 14. The comments of the UN Special
Rapporteur on freedom of Opinion and Expressiordm®ussed at length below.

% Report of the Special Rapporteur, 4 February 189@motion and protection of the right to freedom of
opinion and expressioiUN Doc. E/CN.4/1997/31.

* Resolution 1997/27, 11 April 1997. 12(d).

® Report of the Special Rapporteur, 28 January 1P8@notion and protection of the right to freedom of
opinion and expressioiUN Doc. E/CN.4/1998/40. 14.

®26 November 1999.

" UN General Assembly Resolution 217A)(léidopted 10 December 1948.

8UN General Assembly Resolution 2200A (X#dppted 16 December 1966, in force 23 March 1976.

® For judicial opinions on human rights guaranteesustomary international law, sBarcelona Traction,
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is a formally binding legal treaty ratified by 154ates'’ it ensures the right to freedom of
expression and information in terms similar to W$i@HR. Both Article 19 of the UDHR
and Article 19 of the ICCPR have been interpretedrgosing an obligation on States to
enact freedom of information laws. The UN Human &g Committee, the body
established to supervise the implementation of@&PR, has long commented on the need
for States to introduce freedom of information lawsits 1994 Concluding Observations
on the implementation of the ICCPR in Azerbaijar, éxample, the Committee stated that
Azerbaijan “should introduce legislation guarangereedom of information..™

As a State Party to the African Union, Kenya i©d®und by the freedom of information
obligations imposed by the African Charter on Humamnd Peoples’ Rights (“the
Charter")'? and the Declaration of Principles on Freedom oprEssion in Africa (“the
Declaration”)™® The first is a legally binding treaty to which & is a State party; the
second an interpretative Declaration on the cométtie freedom of expression guarantee
contained in the Charter, adopted by the Africamm@ussion on Human and Peoples’
Rights (“the Commissionj? Article 9 of the Charter states:

1. Every individual shall have the right to receivéoimation.

2. Every individual shall have the right to expresdl alisseminate his
opinions within the law.

Principle 1V of the Declaration states:

1. Public bodies hold information not for themssheit as custodians of
the public good and everyone has a right to adbésinformation, subject
only to clearly defined rules established by law.

2. The right to information shall be guaranteedawyin accordance with
the following principles:

everyone has the right to access information hgloublic bodies;
everyone has the right to access information hglprivate bodies
which is necessary for the exercise or protecticemng right;

any refusal to disclose information shall be subje@ppeal to an
independent body and/or the courts;

Light and Power Company Limited Ca@&elgium v. Spain) (Second Phase), ICJ Rep. 197at8rnational
Court of Justice)Namibia Opinion ICJ Rep. 1971 16, Separate Opinion, Judge Amrfloternational Court
of Justice);Filartiga v. Pena-Irala 630 F. 2d 876 (1980) (US Circuit Court of Appedsd Circuit). For an
academic critique, see M.S. McDougal, H.D. Lassvaegitl L.C. ChenHuman Rights and World Public
Order, (Yale University Press: 1980), pp. 273-74, 325-283ee also United Nations General Assembly
Resolution 59 (1), 1946.

10 As of 27 April 2005. The ICCPR was acceded to lepya in May 1972.

1 UN Doc. CCPR/C/79/Add.38; A/49/40, 3 August 19@dder “5. Suggestions and recommendations”.

12 African Commission on Human and Peoples’ Righfsican [Banjul] Charter on Human and Peoples’
Rights adopted 27 June 1981, OAU Doc. CAB/LEG/67/3 Be\21 I.L.M. 58 (1982)entered into forc@1
October 1986. The Charter is also available ordirietp://www.achpr.org/english/_info/charter en.html

13 African Commission on Human and Peoples’ Righisglaration of Principles on Freedom of Expression
in Africa, adopted by Resolution of the Commission at tH8 Gedinary Session, 2002. The Declaration is
available online at:

http://www.achpr.org/english/ doc target/documeatahtml|?../declarations/declaration freedom exphten
ml.

*The Commission is a quasi-judicial body establisheder the Charter to monitor its implementatiod a
adjudicate on complaints.
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public bodies shall be required, even in the abseha request,
actively to publish important information of siginéint public interest;
no one shall be subject to any sanction for retegisi good faith
information on wrongdoing, or that which would dise a serious
threat to health, safety or the environment savera/ithe imposition of
sanctions serves a legitimate interest and is sacgf a democratic
society; and

secrecy laws shall be amended as necessary to garitplfreedom of
information principles.

3. Everyone has the right to access and updateherwise correct their
personal information, whether it is held by puldidby private bodies.

Further, the Commonwealth, of which Kenya is a membas recognised the fundamental
importance freedom of information on a number ofastons. As far back as 1980, the
Commonwealth Law Ministers declared in the Barbadimmmuniqué that, "public
participation in the democratic and governmentakpss was at its most meaningful when
citizens had adequate access to official infornmattio

More recently, the Commonwealth has taken a nurabsignificant steps to elaborate on
the content of that right. In March 1999, the Commealth Secretariat brought together a
Commonwealth Expert Group to discuss the issueegidiom of information. The Expert

Group adopted a document setting out a numberinéiptes and guidelines on the right to
know and freedom of information as a human rightluding the following:

Freedom of information should be guaranteed asgal land enforceable right
permitting every individual to obtain records antbrmation held by the executive,
the legislative and the judicial arms of the stasewell as any government owned
corporation and any other body carrying out puflitctions®

These principles and guidelines were adopted bgramonwealth Law Ministers at their
May 1999 Meeting in Port of Spain, Trinidad and &gb. The Ministers formulated the
following principles on freedom of information:

1. Member countries should be encouraged to refgeedom of information as a
legal and enforceable right.

2. There should be a presumption in favour of disalesund Governments should
promote a culture of openness.

3. The right of access to information may be subjectirhited exemptions but
these should be narrowly drawn.

4. Governments should maintain and preserve records.

5. In principle, decisions to refuse access to recamis information should be
subject to independent reviéw.

5 See:

http://www.humanrightsinitiative.org/programs/alirternational/cw standards/communique/default.htm
¢ Quoted inPromoting Open Government: Commonwealth Principhes Guidelines on the Right to Know
background paper for the Commonwealth Expert Giddapting on the Right to Know and the Promotion of
Democracy and Development (London: 30-31 March 1999

1 CommuniquéMeeting of Commonwealth Law Ministers (Port oSp 10 May 1999).
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The Law Ministers also called on the Commonweakhbr&tariat to take steps to promote
these principles, including by assisting governmetirough technical assistance and
sharing of experiences.

The Law Ministers’ Communiqué was considered by @emmittee of the Whole on
Commonwealth Functional Co-operation whose repater approved by the Heads of
Government? stated:

The Committee took note of the Commonwealth Freedbimformation Principles
endorsed by Commonwealth Law Ministers and forwdrd® Heads of
Government. It recognized the importance of puéticess to official information,
both in promoting transparency and accountablegw&:e and in encouraging the
full participation of citizens in the democratiopess.’

A rapidly growing number of States have now receedithe importance of freedom of
information and have implemented laws giving eftecthe right. In the last fifteen years, a
range of countries including India, Uganda, Angdfexico, South Africa, South Korea,
Israel, Japan, Sri Lanka, Thailand, Trinidad anthdgm, Guatemala, the United Kingdom
and most East and Central European States haveeddiopedom of information laws. In
doing so, they join a large number of other coestthat have enacted such laws some time
ago, including Sweden, the United States, Finlémel Netherlands, Australia and Canada.

2.1.1 The Content of Freedom of Information

A survey of international law and best practice vehidhat to be effective, freedom of
information legislation should be based on a nundfereneral principles. Most important
is the principle of maximum openness: any infororatheld by a public body should in
principle be openly accessible, in recognitionhef fact that public bodies hold information
not for themselves but for the public good. Funthere, access to information may be
refused only in narrowly defined circumstances, mimecessary to protect a legitimate
interest. Finally, access procedures should belsianp easily accessible and persons who
are refused access should have a means of chakgtigi refusal in couf?.

In his 2000 Annual Report to the UN Human Rightsm@ussion, the UN Special
Rapporteur endorsed ARTICLE 19’s overview of thetesiof international law on freedom
of information as published iithe Public’'s Right to Know: Principles on Freedor o
Information Legislationand called on Governments to revise their doméstus to give
effect to the right to freedom of information. Harficularly directed States’ attention to
nine areas of importance:

¥ TheDurban CommuniquéDurban: Commonwealth Heads of Government MeetibgNovember 1999),
para. 57.

1 Communiqué Commonwealth Functional Co-operation Report e @ommittee of the Whole (Durban:
Commonwealth Heads of Government Meeting, 15 NowertiB99), para. 20.

% For an overview of these general principles, s&TIELE 19's The Public’s Right to KnoviLondon:
1999) (ARTICLE 19 Principles). These Principles &ne result of a study of international law andtbes
practice on freedom of information and have beatoesed by, amongst others, the UN Special Rapporteu
on Freedom of Opinion and Expression in his refmiiie 2000 session of the United Nations Commiseio
Human Rights (UN Doc. E/CN.4/2000/63, annex Il aaferred to by the Commission in its 2000 resoiut
on freedom of expression (Resolution 2000/38). Theye also endorsed by Mr. Santiago Canton, the
Organization of American States (OAS) Special Ragpo on Freedom of Expression in his 1999 Report,
Volume Il of the Report of the Inter-American Comssion on Human Rights to the OAS.
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[Tlhe Special Rapporteur directs the attentionGofvernments to a number of areas and
urges them either to review existing legislation aatopt new legislation on access to
information and ensure its conformity with thesengmal principles. Among the
considerations of importance are:

Public bodies have an obligation to disclose infation and every member of the public
has a corresponding right to receive informationfdrmation” includes all records held
by a public body, regardless of the form in whicis istored;

Freedom of information implies that public bodiesblish and disseminate widely
documents of significant public interest, for exdenpperational information about how
the public body functions and the content of angigien or policy affecting the public;

As a minimum, the law on freedom of information sldomake provision for public
education and the dissemination of information reédga the right to have access to
information; the law should also provide for a namiof mechanisms to address the
problem of a culture of secrecy within Government;

A refusal to disclose information may not be basedhe aim to protect Governments
from embarrassment or the exposure of wrongdoingpraplete list of the legitimate
aims which may justify non-disclosure should bevied in the law and exceptions
should be narrowly drawn so as to avoid includingterial which does not harm the
legitimate interest;

All public bodies should be required to establigierm accessible internal systems for
ensuring the public’s right to receive informatidhe law should provide for strict time
limits for the processing of requests for inforroatiand require that any refusals be
accompanied by substantive written reasons fordfusal(s);

The cost of gaining access to information held biglic bodies should not be so high as
to deter potential applicants and negate the imtktfte law itself;

The law should establish a presumption that alltimge of governing bodies are open to
the public;

The law should require that other legislation bterpreted, as far as possible, in a
manner consistent with its provisions; the regirae dxceptions provided for in the
freedom of information law should be comprehensavel other laws should not be
permitted to extend it;

Individuals should be protected from any legal, edstrative or employment-related
sanctions for releasing information on wrongdoixig, the commission of a criminal
offence or dishonesty, failure to comply with adegbligation, a miscarriage of justice,
corruption or dishonesty or serious failures inadeninistration of a public body.

This constitutes strong and persuasive guidanc8tates on the content of freedom of
information legislation.

2.1.2 Limits to Freedom of Information

One of the key issues in freedom of information lavdefining when a public body can
refuse to disclose information. Under internatiolzal, freedom of information may be
subject to restrictions, where those restrictioreeithe requirements stipulated in Article
19(3) of the ICCPR:
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The exercise of the rights [to freedom of exprassaod information] may therefore be
subject to certain restrictions, but these shdly be such as are provided by law and are
necessary:

(a) For respect of the rights or reputations otcgh
(b) For the protection of national security or afbfic order (ordre public), or of public
health or morals.

The requirements of Article 19(3) translates intthiaee-part test, whereby a public body
must disclose any information which is holds andsked for, unless:

1. The information concerns a legitimate protectedriggtlisted in the law;

2. Disclosure threatens substantial haomhat interest; and

3. The harm to the protected interest is greater tharpublic interesin having the
information?

1. Legitimate Protected Interest

Freedom of information laws must contain ethaustivdist of all legitimate interests on
which a refusal of disclosure is based. This Isidd be limited to matters such as law
enforcement, the protection of personal informatinational security, commercial and
other confidentiality, public or individual safetynd protecting the effectiveness and
integrity of government decision-making processes.

Exceptions should be narrowly drawn to avoid captuinformation the disclosure of
which would not harm the legitimate interest. Farthore, they should be based on the
content, rather than the type of document soughiméet this standard, exceptions should,
where relevant, be time-limited. For example, thgtification for classifying information
on the basis of national security may well disapdir a specific national security threat
subsides.

2. Substantial Harm

Once it has been established that the informatdis Wwithin the scope of a legitimate aim
listed in the legislation, it must be establishidttdisclosure of the information would
cause substantial harm to that legitimate aim.s Part of the test confirms that simply
because the information falls within the scope t§ted legitimate interest does not mean
non-disclosure is justified. This would create lass exception that would seriously
undermine the free flow of information to the peldind would be unjustified since public
authorities can have no legitimate reason to withlformation the disclosure of which
would not cause harm to a legitimate interest.ted, the public body must demonstrate
that the disclosure of the information would casiglestantial harm to the protected interest.

3. Harm outweighs public interest benefit in discice

The third part of the test requires the public bowlgonsider whether, even if disclosure of
information causes serious harm to a protectedestethere is nevertheless a wider public
interest in disclosure. For instance, in relatomational security, disclosure of information

exposing instances of bribery may concurrently umige defence interests and expose
corrupt buying practices. The latter, however, ni@ad to eradicating corruption and

2 5ee ARTICLE 19'sThe Public’s Right to Knownote 20, at Principle 4.
23 H
Ibid.
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therefore strengthen national security in the legrga. In such cases, information should be
disclosed notwithstanding that it may cause harthenshort term.

Cumulatively, the three-part test is designed targntee that information is only withheld
when it is in the overall public interest. If apgli properly, this test would rule out all
blanket exclusions and class exceptions as wedmgsprovisions whose real aim is to
protect the government from harassment, to pretrenexposure of wrongdoing, to avoid
the concealment information from the public or teegude entrenching a particular
ideology.

3. Analysis of the draft Law

3.1 Overview

The draft Law seeks to provide all persons in Kewyth the right to access information
held by public authorities and private bodies periag a public function. The objectives
of the draft Law are outlined in the Preamble, udahg the general right of access to
information in the government’s possession, theftdraw’'s commitment to proactive
dissemination of information and the right of allrpons to have correct personal data
contained in government records. The draft Lawksde implement the principle of
maximum disclosure by drawing reasonably narrowrgx®ns to disclosure and provides
a disclosure in the public interest provision whosterrides each of the exemptions.

The draft Law creates a robust access to informatystem and puts in place a number of
safeguards to protect the proper and effectivetioming of the request-based disclosure
regime. We also consider that the measures craatexhsure the accessibility of the
regime are impressive, including the positive adtiigns to assist applicants in making a
request, particularly in respect of illiterate asabled applicants. In addition, the extensive
provisions of the proactive disclosure regime amgadicularly useful feature of the draft
Law and will help develop a culture of transpareaogd public accountability of all public
authorities.

In terms of the structure of the draft Law, pulitiormation officers are appointed at each
public authority and proactive obligations are irs@o on officers to facilitate the request
for information procedure. Strict time limits amposed for processing requests for
information and minimal and proportionate fees gfgpt accessing information. The draft
Law also establishes the office of the Informat@smmissioner to implement and oversee
the access to information regime and an internal axternal review procedure for
disclosure-related complaints. Appropriate procabgsafeguards are also put in place,
including protection for whistleblowers, as well fas persons acting in good faith in the
performance of functions under the draft Law. Ehare also a range of offences created
for conduct which undermines the proper functiorof¢ghe regime, including unreasonably
delaying access to information, acting in bad fagbstroying information or knowingly
giving incorrect or misleading information. Thecampanying penalties and sanctions for
committing an offence are severe and serve to dofsiblic confidence in the effective
operation of the regime.

Memorandum on Kenya's draft Freedom of Informata 2005-ARTICLE 19, London, 2006 — Index Numbe&AW/2006/0120

-8-



ARTICLE 19
GLOBAL CAMPAIGN FOR FREE EXPRESSION

3.2 Right of Access

The draft Law seeks to create a right of acces&very person to all information held or
under the control of a public authority (Section 4Both ‘information’ and ‘public
authority’ are defined broadly. We have some raoemdations in relation to both of the
definitions in order to bring these more wholly line with international standards for
freedom of expression. We also suggest insertimigfanition of ‘private body' for the
same reason, to facilitate extending the scopeéhefdraft Law to information held by
private bodies where necessary for the enforceofeanty right.

In regards to the definition of ‘public authorityve recommend inserting an extra
subsection between (i) and (j) to include any boécharrying out a statutory or public
function, provided the body is a public authoritylyoto the extent of their statutory or
public functions”. This provision completes thihierwise comprehensive definition.

We also note that subsection (j) of the ‘publichawity’ definition encompasses “any other
body which employs more than four persons and whiels custody or control of
information required for the exercise or protectafmany right”. We would recommend
that this should be drafted more clearly. In aittr, there should be unambiguous
recognition of the right of access paivately-heldinformation which is necessary for the
enforcemenof any right. As ICJ Kenya have advocated forwduld be a significant
addition to the draft Law to have a right to acgeseately-held information necessary for
the enforcement of any right, such as the righteapp in the South African freedom of
information legislatiorf’ This empowers individuals to request informatéamcerning a
broad range of issues, including socio-economibtsiguch as the right to housing, clean
air or water. We also note that in the South Afnidreedom of information legislation,
decisions of private bodies are appealable to thets following an internal revie#,and
we advocate this review mechanism to be insertupaide the provision.

Accordingly, we recommend that subsection (j) stidad redrafted as a separate provision,
as a positive statement of the right to accesgnmdtion necessary for the enforcement of
any right, including privately-held information. &fYecommend this could be inserted as a
subsection of section 4, as follows:

S 4(2): Every person has the right to access irdtion held or under the control of a
public authority or private body, which is necegsfar the enforcement or protection
of any right.

To facilitate the inclusion of this provision, weopose that subsection (j) of the ‘public
authority’ definition is deleted, and that a detiom of ‘private body' is inserted into Part |
of the draft Law. We suggest the following defmit of ‘private body’:

‘private body’ includes any body, excluding a palidiody, that: —

(a) carries on any trade, business or profession, mlytio that capacity;
or

(b) has legal personality.

2 Promotion of Access to Information 400, s 50.
5 bid, s 78.
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Our concern in regard to the definition of “inforie@” is the restricted scope of this
definition. We recommend inserting a definition tkcord” into the draft Law to
supplement the provisions relating to “informatiom® public authority should be under an
obligation to disclose not only the information lalgo the record in which the information
is contained. This obligation to disclose is ase@tial safeguard against attempts to doctor
or otherwise alter records within public authostieAccordingly, subjecting not only the
information but also the record to the obligatiordisclose helps to protect the integrity of
records maintenance systems. We note that theh@dutan and Ugandan freedom of
information laws use the operative term “recor®imilarly, the Angolan legislation uses
the term “document” rather than “information”. \Vypeopose the following definition of
“record”, drawn from the ARTICLE 19 Model Freedormloformation Law, to be inserted
into Part | of the draft Law:

For the purposes of this Act, a record includes ragrded information, regardless of
its form, source, date of creation or official sgtwhether or not it was created by the
public authority that holds it and whether or ridsiclassified®

In some instances a reference to information vélblboader than just a single record. This
is the case, for example, when the information ested is spread throughout several
records. As a result, both operative terms shbalthcluded in the draft Law and the right
of access phrased in terms of a right of accesgdomation. The definition of “record” as
containing information will serve to supplement thpplication of the definition of
“‘information”.

Further, we recommend imposing an obligation onlipw@uthorities to confirm whether or

not it holds the information which is requestednoiiing whether or not the information

requested exists is critical to enforcing the rightaccess information. When making an
appeal against a denial of a request for informatiois often critical to know whether or

not the information in question — or a record gdaita to the information — is held by a

public authority. Accordingly, we would recommeinderting the following provision as a

subsection of s 4 of the draft Law. The second pauld be applicable to the right of

access to privately-held information necessaryherenforcement of any right:

(1) Any person making a request for informatioratpublic authority
shall be entitled, subject only to the provisioridParts 1l and IllI
of this Act: —

(a) to be informed whether or not the public authotibjds a record
containing that information or from which that infeation may be
derived; and

(b) if the public authority does hold such a record, have that
information communicated to him or her.

(2) Any person making a request for informatioratprivate body which
holds information necessary for the exercise otgutmn of any right shall,
subject only to the relevant provisions of Partand IV of this Act, be
entitled to have that information communicatedito br her.

Finally, as the ICJ Kenya memo notes, the trarsfapplications outlined in section 11 of
the draft Law should be drafted in terms of ‘shedither than ‘may’. It is nonsensical, and
antithetical to the guiding principles of maximunsaosure and the promotion of open

% ARTICLE 19,Model Freedom of Information Lagkondon, 2001), s 7.
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government, to make the transfer of an applicatiseretionary where the information is
indeed held by another public authority.

Recommendations

We recommend amending the definition of “publichauity” to include “any
body carrying out a statutory or public functiompyided the body is a publi
authority only to the extent of their statutorypublic functions”;
We also recommend that a definition of “private yod inserted into the draft
Law, and suggested drafting is outlined above;
We recommend advocating for an express right tesecmformation, held by ja
public authority or private body, which is necegdar the enforcement of any
right. We outline possible drafting above;
We consider that the definition of “information’alid be supplemented with|a
definition of “record” outlined above, in order tbelp protect record
maintenance;
We recommend inserting an obligation on a publithadty to confirm
whether it holds the information requested. Theftarg for this obligation is
outlined above; and
Finally, we recommend further advocating for thdradting of Section 11 tp
require a public authority to transfer an applicatwhere the information i
held by another public authority.

(¢}

[72)

3.3 Restrictions on Access — Exempt Information

The exemption regime outlined in the draft Law bagn substantially improved by the
recommendations contained in the ICJ Kenya memaranghich has been adopted by the
relevant drafting committee. We have some furthkeommendations to make, primarily to
ensure the thresholds contained in the exemptiegsne meet the requirements of the
‘substantial harm’ test outlined in the applicainigernational standards.

As a preliminary note, we recommend that Sectiahaduld be amended to reflect that the
right of access is restricted by the exemptionsmegn the draft Law. We recommend
inserting the following subsection (3) into Sect#&n

s 4(1): Every person has the right of access twrimétion held or under the control of a
public authority;

s 4(2): Every person has the right of access twrimétion held or under the control of a
public authority or private body where that infotina is necessary for the
enforcement or protection of any right; and

s 4(3): The right of access outlined in ss 4(1) 4(3) above are subject only to the
limited and specific exceptions outlined in Paof the Act.

We will address each of the subsections of Sedfiowhich we consider need some
amendment in order to better conform with the miéional standards for freedom of
expression. Section 6(a) is a significant provisio terms of formulating an appropriate
substantial harm test. At present, Section 6(ayadted too broadly to be an appropriate
restriction on the basis of national security.ofder to be in accordance with international
standards, Section 6(a) should be redrafted agdtse serious prejudice to the national
security of Kenya”. We consider that “clear andgant danger” is a test which is specific
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to standards governing freedom of expression iniqudaer and less meaningful in the
context of freedom of information.

In relation to Section 6(c), to comply with intetiomal standards, this exemption should be
expressed as referring to a ‘natural third parbd @s subject to the restrictions which are
outlined in Section 29 of the ICJ Kenya memo, ngmel

Subsection (c) does not apply if: -

0] the third party has effectively consented to tteldisure of the
information;

(i) the person making the request is the guardiethe third party, or the
next of kin or the executor of the will of a decedshird party;

(iii) the third party has been deceased for moaa 20 years; or

(iv) the individual is or was an official of a publictaarity and the
information relates to his or her function as aljputifficial.

We note that subsection (iv) does not appear in@deKenya memorandum and we urge
for its inclusion in your advocacy on the draft Lavuch information should always be
publicly available in order to effectively monittdre proper functioning of government and
the uncovering of any corruption or improper praesi

We recommend some redrafting of Section 6(d) tadoit in closer alignment with the
standards under international law. We advocatelfafting which is in accordance with
the terminology of the test at international lavamely to restrict the exemption to
disclosure which “causes serious prejudice to #wgitimate commercial or financial
interests of a public body”, rather that “causeeasonable damage to the competitive or
negotiating position of a public authority...”, whighay encompass information which
should legitimately be subject to disclosure. Wmsider that to seriously prejudice
legitimate interests is qualitatively different o causing unreasonable damage, and
imposes a higher threshold test.

The drafting of Section 6(e) is very cumbersome diffecult to measure in practical terms.
The provision also potentially incorporates mattehsch are appropriate for disclosure and
public discussion. We advocate for a much simfdemulation which also encompasses
an appropriate threshold test and the requisitsataonnection:

(e) cause serious prejudice to the ability of theegnment to manage the economy of
Kenya.

It is critical that both Sections 6(d) and 6(e) aubject to an overriding requirement of
disclosure where the information reveals a serpuldic safety or environmental risk. We
advocate for the inclusion of a further subsectio®ection 6, ideally above Section 6(2),
in the following terms:

(2 Sub-clauses (d) and (e) do not apply insofadhasequest relates to the results
of any product or environmental testing, and th&rimation concerned reveals a
serious public safety or environmental risk.

Section 6(f) requires a higher threshold test, frdamage’ to ‘significantly undermine’.
Given the significance of such deliberations, itessential that as much information as
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possible is available to the public, short of seslg damaging a public authority’s ability to
conduct its affairs. A risk of serious harm is gtandard under international law and any
exemption must meet this standard. Any restrictiorfreedom of information needs to be
drafted in the least restrictive manner and beetjoBnked to the likelihood of harm. A
mere threat of some damage, however small, to dicpabthority's ability to fulfil its
functions is not sufficient.

In relation to Section 6(g), we recommend rewordthg provision more clearly to
incorporate the legal privilege test. This is #propriate scope of protection for such
information and it strengthens the provision, dreldraft Law overall, to apply the judicial
standard. We propose the following drafting drdxmam the ARTICLE 19 Model Freedom
of Information Law:

A public authority may refuse to indicate whethemot it holds a record, or refuse to
communicate information, where the informationiivifeged from production in legal
proceedings, unless the person entitled to théege has waived it.

In regards to Section 6(2), we note ICJ Kenya'sessful advocacy for the inclusion of an
overriding disclosure in the public interest prams which is one of the most essential
features of an access to information regime. V8e abte that a broad formulation of the
public interest in disclosure test has been implgete which is commendable. The test is
formulated in terms of the overriding “democratiterest” in disclosure and matters such
as promoting informed public debate (Section 6(3)émd promoting accountability of
public authorities are explicitly included (Secti6¢8)(a)).

Recommendations
We recommend inserting a further subsection intcti®® 4 to expressly
recognise that the right of access is subject ¢mlyhe limited and specifi
exceptions outlined in Part | of the draft Law;
We consider that Section 6(a) should be redraf$eicacause serious prejudice
to the national security of Kenya”;
We recommend that Section 6(c) should be expressedferring to a “natural
third party” and as subject to the restrictionsahhare outlined above;
We also recommend Section 6(d) should be redraftedstrict the exemptio
to disclosure to information which “causes seripusjudice to the legitimat
commercial or financial interests of a public body”
We consider Section 6(e) is cumbersome and difficuapply in practice. W
recommend the redrafting in the following termsatese serious prejudice to
the ability of the Kenyan government to manageeit@nomy of Kenya”;
We consider that Sections 6(d) and 6(e) must bgesulbo an overriding
disclosure in the public interest provision, whehe information concerned
reveals a serious public safety or environmensi ri
We consider that Section 6(f) requires a higheeshold test, from “damage
to “significantly undermine”; and
We recommend that Section 6(g) should be redrattedmore clearly
incorporate the legal privilege test.

~

)

=}

D
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3.4 Procedures for Accessing Information

3.4.1 Public Information Officers

The deeming provision in Section 8(2) is a strongvjsion bolstering the public
information officers component of the draft Lawn déur opinion, Section 8 is a well
structured provision and we do not consider theeeamy amendments necessary to bring
the provision into compliance with standards aernational law. We do recommend a
slight restructuring of Section 8, to enhance tbeeasibility of the provision. We would
recommend moving Section 8(4) to above Section, &&)l swapping Section 8(5) with
Section 8(6).

3.4.2 Providing Access to Information

While we may not be aware of the whole range ofoiaccontributing to the drafting of
Section 12(4)(b), we consider this provision todiesome concern. In order to promote
maximum disclosure of information we would presuthat all information requested
should be available in either English or Kiswahals the Kenyan official languages. From
the range of provisions in the draft Law, it apgetmat its working basis is English and
Kiswahili (see Sections 9(1) and (3), 12(4)(a))wkweer, Section 12(4)(b) undermines this.
We recommend that Section 12(4) is redrafted ttecefthat all information should be
available in Kiswahili and/or English and the triatisn of information is not left to the
discretion of the head of the concerned public @nitth

3.4.3 Fees

Section 15 is a strong provision of the draft Lamposing minimal fees for access to
information. We recommend some redrafting of $ecti5(4) to make the provision
clearer and extend its scope to waiving fees pay#dyl accessing personal information.
Further, we recommend that where the accessingeahtormation is in the public interest,
the fee exemption should be mandatory rather tisoetionary. Payment of a fee should
be determined on principle (that is, requests énghiblic interest should not be subject to a
fee) rather than determined on the substantiveevaduhe particular information requested.
One particular aspect of Section 15(4) which netedse amended to reflect this is the
substitution of “disclosure” for “request”. We mumend the following overall drafting
for Section 15(4):

Payment of a fee to access the information shall berequired for requests for
personal information, and requests in the publiergst. A public information office

may waive the any fee where the payment of thenfag cause financial hardship to
the applicant.

We suggest the insertion of the following definitiof “personal information” into the
definition section to accompany the redrafting e€t®n 15(4):

“personal information” means information which telto a living individual who can
be identified from that information.

In the interests of clarity, we would recommendityang that Section 15(5) applies only to
requests for information which have been grantébis would avoid unnecessary disputes
on the basis that a request which has not beendesved within the time limits might be
subject to the information being disclosed freecbfrge. While this would be an
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impractical reading of the provision, there is soangument to be raised, as there are a
range of time limits within the relevant Part, inding the time limits applying to the
processing of requests. Accordingly, we recommiiedfollowing redrafting of Section
15(5):

(5) Notwithstanding anything in this section, a ssful applicant shall be provided
with the information free of charge where the peilsluthority fails to comply with the
time limits in this Part.

3.4.4 Correction of Personal Information

Maintaining the integrity of public records is oné the key objectives of an access to
information regime and this is reflected by the regs reference to this in the Preamble of
the draft Law. Records containing personal infdiora should be correct and not
misleading, and every person should have the tmlrispect records to ensure this is the
case’’ The justification for ensuring that there is niorélevant” personal information
contained in public records is, however, less cleliris more difficult to establish that
irrelevant personal information in public recordssignificantly adverse to the individuals’
interests. Furthermore, it places an onerous louotiepublic authorities to ensure that all
personal information contained in records is ndy @aorrect but also relevant.

Accordingly we recommend that “irrelevant” is deletfrom Section 16(1).

Also, we consider that there should not be a reguént that the information is not only
incorrect or incomplete, it is also adverse toitlwdvidual's interests (Section 16(1)). Itis
sufficient that the information is incorrect or amplete. We recommend this requirement
is deleted from Section 16(1).

Recommendations
We recommend re-ordering some of the subsectior&eofion 8 to make the
provision more accessible — we recommend movingi@ed(4) to above
Section 8(2), and swapping Section 8(5) with Sec(b);
We also recommend that Section 12(4)(b) shoulcetdeafted to reflect that all
information should be available in Kiswahili andnglish and this should not
be left to the discretion of the head of the conedrpublic authority;
We propose that Section 15(4) should be redraftesnéke the provision
clearer and extend its scope to waive fees payfirleaccessing persona
information. Suggested drafting for Section 15¢4)utlined above;
We recommend clarifying Section 15(5) to apply otdysuccessful requests
for information;

We recommend deleting “irrelevant” from Section1)$@nd
We recommend deleting the requirement from Sedi®(l) that the incorreg
or incomplete information is adverse to the indizatls interests.

—

% This is expressly stated in Principle IV of theclxeation, as discussed at Section 2.1.

Memorandum on Kenya's draft Freedom of Informata 2005-ARTICLE 19, London, 2006 — Index Numbe&AW/2006/0120

-15 -



ARTICLE 19
GLOBAL CAMPAIGN FOR FREE EXPRESSION

3.5 The Information Commissioner

3.5.1 Appointment of the Information Commissioner

We consider the proposed system of appointmenamasnber of serious flaws which must
be redressed. The system fails to incorporate @arjicipation by the public in the
nomination process, which is highly desirable idesrto engender public awareness and
confidence in the access to information regime.ealy, also, following the public
consultation period, the nomination of a candidsteuld be reached by a two-thirds
majority vote of Parliament, and only then shout@ ttandidate by appointed by the
President. Presently, the appointment systemsdsffthe President a very wide range of
political discretion in selecting a candidate ar tsubsequent approval process by
Parliament is couched in broadly-drafted terms Wwharguably make it difficult for
Parliament to challenge the President’s choice.

Accordingly, we propose the appointment systemeigersed and a period of public
consultation and the publication of a shortlistahdidates precedes this. The appointment
of the Information Commissioner is absolutely fum#smtal to the success or otherwise of
the access to information regime. As noted indfple 5 of ARTICLE 19'The Public’s
Right to Know: Principles on Freedom of Informatibegislation the independence of the
oversight body charged with monitoring the accesmformation regime is critical to the
proper functioning of the regime. This indepengenuist be guaranteed formally as well
as through the process by which its head and/addsappointed® Principle 5 also states
that, in relation to the appointment of the headhef oversight body, such as the office of
the Information Commissioner:

Appointments should be made by representative bpsligh as an all-party parliamentary
committee, and the process should be open and é&iowpublic input, for example
regarding nominations. Individuals appointed tohsadody should be required to meet
strict standards of professionalism, independendecampetence, and be subject to strict
conflict of interest rule’

At the absolute minimum, we recommend that thetdrafv is amended to require the
President, at the very least, to provide a shorttif candidates for Parliament's
consideration.

In the Angolan law, there is a system of nominatiand appointments from civil society
organisations for the central disclosure bodythi South African law, the Human Rights
Commission, which is an independent organisatiemesponsible for the oversight of the
freedom of information legislation. Both of thesechanisms do not engage significant
political discretion of the President, as is prélyghe case in the draft Law.

We consider that Section 17(2)(c) needs to beetliaftore narrowly in order to protect the
tenure of the Information Commissioner. We aghe it is important that any candidate
has not been convicted of a crime of dishonestyaent crime, either at the time of his or
her appointment or during the term of office. Qttien this, we recommend the provision
should be redrafted to remove criminal charges pgndgainst him or her. Only a

% ARTICLE 19, The Public’s Right to Know: Principles on Freedofrirformation Legislatior{London,
1999), Principle 5.
2 bid, Principle 5.
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conviction for a crime of dishonesty, proved in @cance with internationally accepted
legal principles, should be grounds for disquadificn or removal from office. As outlined
below, we also consider that a breach of the reqents of Section 17(2) could
legitimately be grounds for removal. These arelthse requirements for no conflicts of
interest and ability to perform the role of Infortma Commissioner. Finally, it is feasible
that criminal charges are brought against the médion Commissioner as a means of
ending his or her term of office, which raises gussibility of political interference with
the independence of the office of the Informatioon®nissioner. Accordingly, we
recommend the following redrafting of Section 17¢2)

has not been convicted, after due process in aanoedwith internationally accepted
legal principles, of a violent crime and/or a crinfedishonesty or theft, for which he or
she has not been pardoned,

In regards to Section 17(4) we recommend advoc&ingn increased length of tenure for
the Information Commissioner, from three years éwves years. Seven years is the
standard term we recommend in the ARTICLEM®@del Freedom of Information ActWe
recommend this length of office for two reasonsrsthy, it is a safeguard against each
successive Parliament appointing a new Informa@mmmissioner who they favour.
Secondly, it is a reasonable period for the InfdlolmCommissioner to achieve results in
terms of building up the requisite expertise, d&himg and running an effective
monitoring of the access to information regime, atmimpleting any independent
investigations needed for breaches of the regidve. consider that a three year term is not
sufficient to achieve this.

3.5.2 Office of the Information Commissioner

In the express protection of the Information Consmiser’s autonomy in Section 18(1), we
recommend the usage of the phrase “operational amiministrative autonomy” as an
appropriate safeguard of his or her functions. okdingly we recommend the following
drafting:

The Information Commissioner shall enjoy operaticeiad administrative autonomy
from any other person or entity, including the goveent and any of its agencies.

We also consider that there should more explicgteution of the baseline functioning of
the office of the Information Commissioner. Fiystive suggest the following provision
drawn from the ARTICLE 19 Model Freedom of InformoatLaw be inserted after Section
18(1):

The Information Commissioner shall have all poweatgect or incidental, as are
necessary to undertake his or her functions asigedvfor in this Act, including full
legal personality, and the power to acquire, hold dispose of property.

Secondly, we recommend inserting a ‘General Adtisitsection for the office of the

Information Commissioner in Part IV of the draftwa This will serve to ensure that the
Information Commissioner is empowered to underthieerange of functions necessary to
properly implement and monitor the access to inftiom regime. It also strengthens the
perception and reality of the access to informatiegime as one which is enforceable —

%0 ARTICLE 19 Model Freedom of Information Law, s 3%(
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that there is proactive review and audits takingcelof public authorities, and positive
measures being taken to change existing workpladaure and bureaucracy. We
recommend the following drafting from the ARTICLB Model Freedom of Information

Law:

In addition to any other powers and responsibdipeovided for in this Act,

the Commissioner may: —

(a) monitor and report on the compliance by public bediith their
obligations under this Act;

(b) make recommendations for reform both of a geneaflre and
directed at specific public bodies;

(c) co-operate with or undertake training activitiesgablic officials on
the right to information and the effective implertaion of this Act;

(d) refer to the appropriate authorities cases whiaharably disclose
evidence of criminal offences under this Act; and

(e) publicise the requirements of this Act and thetsgif individuals
under it.

3.5.3 Removal of the Information Commissioner

We consider that the grounds for removal outline@ection 19(1) for the removal of the
Information Commissioner are currently too broadisafted. At the very least, we
recommend “proved misbehaviour”, requiring a jualigtandard of proof, and further, we
recommend that the scope of “misbehaviour” is gigeeater clarity to ensure that the
Information Commissioner is only removed for cordwdich is reasonably considered
inconsistent with the holding of such office.

“Inability to exercise the functions of the officas a reasonable requirement for the
removal of the Information Commissioner. “For avthier cause” introduces an uncertain
aspect into the provision, however, suggesting ttr@tinformation Commissioner could be
removed for what is considered a conflicting ins¢rsuch as holding a directorship on a
company board or other such position. We congigeroval is too extreme a reaction for
such a scenario. It would be more appropriateatbfar the Information Commissioner to
take appropriate action to remove the conflictimgrest and only then should failure to do
So result in removal.

Also, we consider making a breach of the requirdmen Section 17(2) to be legitimate
grounds for the removal of the Information Comnussir, and we recommend inserting a
subsection into Section 19(1) to reflect this.

In regards to the appointment of the Tribunal urSection 18(3), we have some concern
about the threshold in 3(ii), namely persons gieglito be appointed as judges of the High
Court. This appears to us to be a very broad grpogentially anyone who is legally
qualified. If this is the case, we would recomméme removal of this provision, leaving
only 3(i) as the qualifying criteria. This woulde ban appropriate restraint on the
President’s otherwise extensive discretion in sgigeche members of the Tribunal.

Recommendations
We recommend amending the proposed process foagheintment of the
Information Commissioner in Section 17 to includepariod of public
consultation, a shortlist of candidates and vobipghe Parliament;
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We also recommend amending Section 17(2) to bpitgect the tenure of the
Information Commissioner;
We consider Section 17(4) should be amended teaser the length of tenure
of the Information Commissioner from three to seyears;
We recommend expressly referring to the “operaticarad administrative
autonomy” of the office of the Information Commsser in Section 18(1);
We recommend inserting an additional subsectio®ention 18(1) to bette
protect the baseline functioning of the office loé¢ information Commissione
Suggested drafting is outlined above;

We recommend inserting a “General Activities” sewtior the office of the
Information Commissioner in Part IV of the drafti.a Suggested drafting
outlined above;

We recommend amending Section 19(1) to clarify ¢hheumstances under
which an Information Commissioner can be removexfroffice, including
“proved misbehaviour” and the removal of “for anther cause”, as well as
inserting a provision allowing the removal of tlarmation Commissioner if
any of the provisions of Section 17(2) are not raat]

We recommend considering the deletion of Sectioff3Y(#§ to restrict
appointment of members of the Tribunal to presemast judges.

=

7

3.6 Appeals and Oversight

3.6.1 Internal Review

This is a strong provision of the draft Law and\pdes a clear, enforceable and efficient
review mechanism. Our only recommendation is tew@ate more clearly in Section 20(2)
that the appellate authority is required to givéitem reasons for denying the appeal, and
set out in a notice of refusal the applicant’s righfurther review and any applicable time
limits.

3.6.2 Appeal to the Information Commissioner

Again, this is a good provision of the draft Lawdaaur main recommendations are
procedural ones. Firstly, we recommend that tladt draw explicitly specifies in s 21(2)
that the right of review re-arises after Section 235 been complied with. We also
recommend that perhaps under Section 20(2) thenhafton Commissioner should be able
to request an extension of time before the mattautomatically open to appeal to the High
Court, as per Section 20(12). In relation to Sec0(8), it would be useful to note that
decisions of the Information Commissioner are ndy dinding on all parties, but are also
enforceable by the High Court. Finally, it mayumeful to note in Section 20(11) that the
Minister does not have the power to veto Rulestedaby the Information Commissioner.

3.6.3 Appeal to the High Court

It may be helpful to explicitly state in Section &t the High Court considers appedds
novorather than being limited to points of law.

3.6.4 Offences and Penalties

In Section 24(1)(e) no indication is given whetharoffence falls under sub-category (i) or
(ii), this needs to be redrafted.
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In Section 25(1), we strongly urge the redraftiogensure that only a court is able to
impose criminal liability on an individual or bodrgther than granting such a power to the
Information Commissioner or an appellate authontyo are both merely bureaucratic
bodies. The Information Commissioner and an apeelauthority must be limited to

referring potential cases to the state prosecisgovice.

Recommendations
We recommend amending Section 20(2) to requireapiellate authority to
give written reasons for denying the appeal andaethe applicant’s furthe
right of review and applicable time limits;
We recommend redrafting Section 21(2) to expressite that the right of
review re-arises after Section 20 has been complitd
We recommend considering amending Section 20(2)leav the Information
Commissioner to request an extension of time beftre matter is
automatically open to appeal to the High Court;
We recommend considering amending Section 20(1Bxpressly state tha
the Minister does not have the power to veto Rdladted by the Information
Commissioner;
We recommend considering amending Section 22 teoessgly state that the
High Court considers appeal® novorather than being limited to points pf
law;
We recommend amending Section 24(1)(e) to indiadiether an offence falls
under sub-category (i) or (ii); and
We recommend deleting the provisions in Sectiorl P&ich purport to grant
the appellate authority and the Information Comioigsr to impose criminal
liability on an individual or organisation.

=

—

3.7 Measures to Promote Open Government — Obligatio nto
Publish

We note that ICJ Kenya has successfully advocavedafstrong and comprehensive
proactive disclosure regime in Section 7 of theftdraw. Our main recommendation is

that Section 7(1)(xvii) should be amended to anasgrthe applications data. There is no
reason why this information should necessarily laelenpublic and there no public interest
justification in its disclosure. Rather, it repeats an unjustified incursion on the right to
privacy of persons making requests for informatimg may undermine the efficacy of the
disclosure regime if applicants know their requeslisbe made public.

Recommendations
We recommend amending Section 7(1)(xvii) to anosgnthe data concerning
requests for information.

3.8 Protection of Whistleblowers

Section 26 outlines a detailed mechanism for tlegeption of whistleblowers. This is a
particularly strong provision of the draft Law. V@articularly welcome Subsections (3),
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(4), (5) and (6), which provide strong legal prei@e to all ‘whistleblowers’. Our main
recommendation is that it might be helpful to addirzerpretative paragraph to provide
examples of when a release is in the public inteBsch a paragraph could provide that the
release of information that discloses evidence @ngdoing or a serious threat to health,
safety or the environment will always be deemebetan the public interest. So long as this
interpretative provision is couched in illustratidms, and not used as an exclusive list, it
could provide important assistance in the undedstgnof whistleblower protection.

Second, we doubt whether it is right that an infation release can be protected only if the
information was obtained ‘in confidence’. This seelike an unnecessary restriction and
we recommend that it is removed from the draft Law.

Recommendations
Consideration should be given to adding an intégpke paragraph elaborating
when the release of information will be in the peiterest.
Whistleblower protection should not be limited taformation obtained in
confidence.

3.9 Miscellaneous

3.9.1 Protection of bona fides actions

In relation to the protection of bona fides actiomsder Section 27, we recommend
inserting a requirement that the person acted bedonably and in good faith. We also
recommend expressly noting that no person shouklibgct to any employment detriment
as a result of their actions.

Recommendations
We recommend amending Section 27 to insert a reopeint that a person |is
only protected if he or she acted both reasonaidyia good faith; and
We recommend amending Section 27 to include thagraons should not ke
subject to any employment detriment as a restihaif actions.
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