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This Memorandum provides an analysis of the draft Press and Publication Law for the year
2004 of the Kingdom of Jordan (the draft PPL),* which we understand is due to be presented
to Parliament in the fall of 2005.

The purpose of this Memorandum is to review the provisions of the draft PPL in the light of
international standards regarding freedom of expression, in particular Jordan’s treaty
obligations under the International Covenant on Civil and Political Rights (ICCPR), and to
suggest ways in which the draft can be brought more fully in line with these standards.

Through this Memorandum, ARTICLE 19 seeks to make a constructive contribution to the
promotion and protection of freedom of expression and media freedom in Jordan. The
Jordanian government, at the highest level, has committed itself over severa years to a
process of modernisation and democratisation and, as noted above, has aso voluntarily
entered into treaty agreements with other States according to which it has undertaken to
respect human rights, including freedom of expression. Welcoming these initiatives towards
reform, ARTICLE 19 has been active in Jordan for severa years, providing expertise on
several past legislative proposas.? This Memorandum aims to assist legislators, the media and
other stakeholders to ensure that an improved Press and Publications Law is promulgated, one
which will help Jordan realise its positive ambitions and live up to its international obligations
in the area of freedom of expression.

Successive versions of the Press and Publication Law since 1993 (for a chronological
discussion, see section 3.1 below) have failed to deliver the hoped for substantial reform.
Regrettably, the present draft PPL, while presenting improvement in some areas compared to
its predecessor, still falls short of the substantial overhaul which is necessary to bring Jordan’s
lawsin this areainto line with international standards.

On the positive side, we note that the draft PPL abolishes arrest and imprisonment for press
crimes (although imprisonment under the ordinary criminal code remains a possibility),
reduces the number of restrictions on the content of what may be published, guarantees the
right of journalists to protect their sources subject to limited exceptions, abolishes prior
censorship of books, and no longer permits the forced closure of publications as a penalty for
violations of the Law. These amendments address a number of the concerns expressed in
earlier commentaries by ARTICLE 19 on Jordan’s Press and Publications Law.

At the same time, several concerns with the draft PPL remain. Key areas in which further
change is necessary are:

Mandatory membership in the Jordan Journalists’ Association:
The draft PPL prohibits anyone who is not a member of the Association from working as a
journalist or from contributing articles to periodicals. Under international law, such

! The draft Press and Publication Law is written in Arabic; our analysis is based on an unofficial English
trandation. ARTICLE 19 takes no responsibility for the accuracy of this trandation or for comments based on
mistaken or misleading translation.

2 See, for example, Memorandum on Jordan's proposed 1998 Press and Publications Law, July 1998;
Memorandum on the Provisional Audiovisual Media Law, February 2005.
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restrictions on the practise of journalism are not considered legitimate. The human right to
express oneself through any media, including the print media, belongs to every individual, not
only those who have been accepted as members of a professional organisation. The
requirement to be a member of the Association could be abused to prevent critical journalists
from publishing.

Licensing of publications and specialised agencies:

The draft PPL prohibits the operation of a publication or specialised agency (a term which
covers various institutions and translation agencies, opinion polling institutes and printing
presses) without a licence issued by the Commission of Press and Publications, a new organ
whose creation is envisaged by the draft PPL. As with membership requirements for journalists,
international law prohibits any kind of law which requires individuals to seek authorisation from
an official body before they can establish a print media enterprise, because such a requirement is
not necessary and open to abuse.

Special requirements on publications and specialised agencies.

The draft PPL places certain very onerous requirements on publications and specialised
agencies, relating amongst others to the qualifications of their owners and managers, and to
their amount of paid-up capital. These requirements go far beyond what is necessary and have
proven in the past to be harmful to the diversity of the pressin Jordan.

Funding for publications and research centres.

The draft PPL prohibits publications, research centres and a number of other bodies from
receiving any funding from Jordanian or non-Jordanian sources. These restrictions are
extremely broad and reduce the ability of what are supposed to be independent bodies to
contribute to the free flow of information and ideas.

Suspension of publications:

Article 61 permits courts to close down publications indefinitely if they fail to provide the
Committee of the Commission of Press and Publications with a copy of their annua budget.
Publications should not be required to submit their budget to the Committee, and in any event the
penalty of suspension isout of al proportion to the gravity of the offence.

Content restrictions:

Although the draft PPL no longer contains explicit content restrictions, Articles 5 and 7 place
certain requirements on journalists which will have an equivalent effect. These include the
obligation, enforceable through criminal prosecution, to respect the “values of the Arab and
Islamic nation” and report in a “balanced, objective, and honest” manner. Due to their vague
wording, Articles 5 and 7 will exert an unacceptable chilling effect on the exercise of the right
to freedom of expression.

Prior censorship:

The draft PPL subjects all Jordanian books and foreign publications to a requirement of
explicit official approval before they may be printed or distributed. This type of prior
censorship is aclear breach of international law.

The next chapter of this Memorandum discusses the importance of freedom of expression and
outlines Jordan’s international and constitutional obligations to ensure respect for this key
right. Chapter 3 analyses the draft Press and Publication Law in the light of those obligations,
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identifying key areas where improvement is possible and providing concrete recommendations
to thisend.

66 (" % 3 " 4%

It is difficult to overestimate the importance of freedom of expression to the well-being of a
society. The happiness of a nation depends, in large measure, on the quality of its government,
and the quality of government depends on the free flow of information and idess.

No government can help its subjects improve their lives if it does not know what their
concerns and problems are. If citizens can speak their minds without fear, and the media can
report what is being said without interference, the government will have an opportunity to
adjust its policies to meet the concerns of the public.

Respect for the right to freedom of expression necessitates the occasional toleration of harsh,
offensive and even nonsensical speech. Citizens sometimes expect the impossible from their
government, or voice unfair criticism of its policies. In a State where such ideas are voiced in
the public arena, the government can respond to them and explain why it is unable to achieve
a certain goa or has chosen to follow a particular course of action. In States where people
dare not speak their minds, false rumours, spread by word of mouth, are likely to be
propagated and these cannot so easily be refuted by officials.

The right to freedom of expression includes, by necessity, aright to receive information. Free
expression would be pointlessif its counterpart, the right to hear that which is expressed, were
not also respected. The right to receive information is of particular concern to individual
citizens, who depend on information to plan their lives and run their businesses.

Through the declarations of international organisations and the rulings of courts, the
international community has recognised freedom of expression and information as a
paramount human right. In its very first session, in 1946, the United Nations General
Assembly adopted Resolution 59(1),% which states:

Freedom of information is a fundamental human right and ... the touchstone of al the freedoms
to which the United Nations is consecrated.

66 ; 3 ! 4%

The right to freedom of expression is enshrined both in Jordanian law and in international
treaties and instruments to which the country has committed itself. King Abdullah 11 has
described the growth of independent media as “essentia to our development” and considers
human rights “akey part” of his reform programme.*

At the domestic level, the guarantee is found in Article 15 of Jordan’s 1952 Constitution,
which provides that “every Jordanian shall be free to express his opinion by speech, in

% 14 December 1946.
* Remarks by His Majesty King Abdullah 1 to the Foreign Press Association, London, 23 November 2004.
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writing, or by means of photographic representation and other forms of expression, provided
that such does not violate the law.”

At the international level, Article 19 of the Universal Declaration of Human Rights (UDHR)®
contains the principal statement of the right. It reads as follows:

Everyone has the right to freedom of opinion and expression; this right includes the right to
hold opinions without interference and to seek, receive and impart information and ideas
through any media and regardless of frontiers.

The UDHR is a resolution of the United Nations General Assembly and, as such, is not
directly binding on States. But large parts of the UDHR, including Article 19, are widely
regar%ed as having acquired legal force as customary internationa law since its adoption in
1948.

The International Covenant on Civil and Political Rights (ICCPR),” a legally binding treaty
which Jordan ratified on 28 May 1975, guarantees the right to freedom of opinion and
expression in very similar termsto the UDHR, again in Article 19. Because it has not yet been
published in the Official Gazette, as required by Article 93-2 of the Constitution, the ICCPR
lacks the force of law within the domestic legal system of Jordan. However, Jordan is bound
under international law to respect its provisions.

By Royal Decree of 19 May 2004, Jordan endorsed the Arab Charter of Human Rights, which
was adopted by the Council of Ministers of the Arab League in March of the same year. The
present Arab Charter is arevised version of a 1994 document, which came about largely as a
result of Jordanian efforts, but failed to enter into force. Article 32 of the Charter largely
mirrors Articles 19 of the UDHR and ICCPR.

Another important document of a regional character is the Sana’a Declaration on Promoting
Independent and Pluralistic Arab Media, which was adopted by a conference bringing
together Arab journalists, civil society and officials in 1996 and which was subsequently
endorsed by the General Conference of UNESCO, of which Jordan is a member, in 1997.°
Among other things, the Sana a Declaration calls upon the Arab States to enact, revise or
abolish laws, with aview to implementing press freedom.

663 ! 4%

The guarantee of freedom of expression applies with particular force to the media. The
European Court of Human Rights has consistently emphasised the “pre-eminent role of the
pressin a State governed by the rule of law.”® It has further stated:

® UN General Assembly Resolution 217A(111), adopted 10 December 1948.

® See, for example, Filartiga v. Pena-Irala, 630 F. 2d 876 (1980) (US Circuit Court of Appeals, 2™ Circuit).
"UN General Assembly Resolution 2200A(X X1) of 16 December 1966, in force 23 March 1976.

8 Adopted 11 June 1996, endorsed in Resolution 34 of the twenty-ninth session of the General Conference of
UNESCO, 12 November 1997.

® Thorgeirson v. Iceland, 25 June 1992, Application No. 13778/88, para. 63.
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Freedom of the press affords the public one of the best means of discovering and forming an
opinion of the ideas and attitudes of their political leaders. In particular, it gives politicians the
opportunity to reflect and comment on the preoccupations of public opinion; it thus enables
everyone to participate in the free political debate which is at the very core of the concept of a
democratic society.™°

In the same vein, the African Commission on Human and Peoples’ Rights has emphasised

... the key role of the media and other means of communication in ensuring full respect for
freedom of expression, in promoting the free flow of information and ideas, in assisting people
to make informed decisions and in facilitating and strengthening democracy.**

And, as the UN Human Rights Committee, the official body responsible for overseeing
implementation of the ICCPR, has stressed, afree mediais essential in the political process:

[T]he free communication of information and ideas about public and political issues between

citizens, candidates and elected representatives is essential. This implies a free press and other

media able to comment on public issues without censorship or restraint and to inform public
HE 12

opinion.

66 3 " 4%

The right to freedom of expression is not absolute. Both international law and most national
constitutions recognise that freedom of expresson may be restricted. However, any
limitations must remain within strictly defined parameters. Article 19(3) of the ICCPR lays
down the conditions which any restriction on freedom of expression must meet:

The exercise of the rights provided for in paragraph 2 of this article carries with it special duties
and responsihilities. It may therefore be subject to certain restrictions, but these shall only be
such as are provided by law and are necessary:

@ For respect of the rights or reputations of others;
(b) For the protection of national security or of public order (ordre public), or of public
health or morals.

The Human Rights Committee has repeatedly stated that Article 19(3) entails a three-part test
which States must satisfy as a condition of justifying any restriction on freedom of
expression:

- Inthe first place, any interference with free expression must be provided for by law.
This means not only that there must be a piece of legislation enacted by a competent
body; the law must also be as clear and precise as reasonably possible, so that citizens
know in advance exactly which expressions are prohibited.

- Second, the interference must pursue alegitimate am. The list of aimsin Article 19(3)
of the ICCPR is exclusive; no other aims are considered to be legitimate grounds for
restricting freedom of expression.

- Findly, the restriction must be necessary to secure one of those aims. The word
‘necessary’ in Article 19(3) is understood to have a number of implications. First, if

10 Castells v. Spain, 24 April 1992, Application No. 11798/85, para. 43.

! Declaration of Principles on Freedom of Expression in Africa, adopted by the African Commission on Human
and Peoples’ Rights at its 32nd Session, 17-23 October 2002, preamble.

2 UN Human Rights Committee General Comment 25, issued 12 July 1996.
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there exists an alternative measure which would be less intrusive to of the right to free
expression but would nevertheless accomplish the same goal, the restriction is not in
fact necessary. Second, the restriction must impair the right as little as possible and, in
particular, not restrict legitimate speech. Lastly, the impact of restrictions must be
proportionate; the harm to freedom of expression must not outweigh the benefits to the
interest protected.

166 #

As part of the liberalisation process initiated by King Hussein bin Tala in 1989, a
substantially new press law was passed in 1993, heralding a new era for the free media in
Jordan. Although several of its provisions were widely criticised, the new law introduced
unprecedented safeguards of press freedom, in particular by permitting individuals to own and
publish newspapers and abolishing the government’s authority to suspend or close them
down. A substantial number of independent newspapers sprang up, which before long started
to make an important contribution to democratic debate and to expose a number of alleged
instances of corruption.™

Then, on 17 May 1997, the government of Abdul Salam Magjali imposed an amended version
of the press law containing severe new limitations on freedom of expression. The
amendments were widely interpreted, both within Jordan and abroad, as being motivated by a
desire to curb press criticism of official policies and practices, notably the peace process with
Israel and relations with other Arab governments.* Among other things, the 1997 law
expanded the list of content restrictions, raised the fines for violations, restored the
executive’'s power to suspend and close down newspapers and, importantly, increased the
minimum capitalisation requirement for weekly newspapers twenty-fold, to JD300,000
(approximately US$420,000). The effects were immediate and severely detrimental to the
Jordanian media. After three months, thirteen weekly newspapers were closed down because
their capital was insufficient.™

The May 1997 amendments were strongly criticised by media professionals and others within
Jordan and internationally, including ARTICLE 19. In an unprecedented move, they were
eventually struck down on 26 January 1998 by Jordan’s High Court (on technical grounds).
However, by June the government had submitted a new draft press law to Parliament, which
largely replicated the 1997 amendments and in some areas even went beyond them.*® Thislaw
was eventually approved by Parliament and entered into force on 1 September 1998.

A few months later, in February 1999, King Abdullah Il ascended to the throne, amost
immediately announcing a renewed commitment to press freedom. A public debate ensued on
the possible amendment or even abolition of the press law. However, the government of
Abdul Raouf Rawabdeh, appointed prime minister on 4 March 1999, proceeded to pursue an
evermore restrictive media policy. Conservative candidates were selected for high-level

13 Press Freedoms in Jordan, Euro-M editerranean Human Rights Network report prepared by Sa eda Kilani
(2002), at 11.

¥ Memorandum on Jordan’s proposed 1998 Press and Publications Law, ARTICLE 19 (1998), p. 1.

> Note 13, p. 14.

1® Note 14, p. 1.
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positions in the information area (including in the Ministry of Information and the National
News Agency), journalists were obstructed in their work, and the State-owned media
increasingly began to brand independent journalists as ‘infiltrators’, accusing them of abusing
their freedoms and harming the national interest.’” On the back of these developments, it did
not come as a surprise that the new law, endorsed in September 1999, was little more than a
restatement of its predecessor.

The only significant liberalisation brought by in September 1999 was the remova of all
content restrictions from the press law. This move was largely nullified, however, by
amendments to the Penal Code, introduced in October 2001. The new Article 150, for
example, prohibited editors-in-chief and owners of newspapers, on pain of three to six
months’ imprisonment, from publishing news articles which posed arisk of leading to awide
range of vaguely defined consequences, such as harm to the country’s reputation or stirring up
internal strife. Furthermore, Article 195 introduced a penalty of between one and three years
imprisonment for the crime of Iese-majesté. The change to Article 150 was largely reversed in
2003, but Article 195 is still in force.

16 06; .

Repeating the unfortunate precedent set by its predecessors, the current draft PPL represents a
revised and dlightly improved version of the September 1999 law. What is needed is either a
very substantial overhaul, or even better, smply the abolition of the PPL.

ARTICLE 19 tends to view press laws with great caution as they are often a tool for
governments to constrict, rather than protect the right to freedom of expression and
information. Given the importance of the pressin a democratic society, it stands to reason that
journalists and publications should not be subject to more restrictions on the right to express
themselves than ordinary people. Indeed, most advanced democracies have moved to abolish
their press laws and regulate the print media through laws of general application, such as the
civil code and business code, which apply without distinction to al citizens. In these
countries, a newspaper which publishes a defamatory statement can simply be sued under the
same section of the civil code as a private person making a similar statement. This prevents
the government from using the press law as a means of selectively prosecuting critical
newspapers and thus endangering the free debate about politics and public figures, which is
the cornerstone of democracy.

ARTICLE 19 recognises that in those countries which still maintain a specific law on the
print media, such as Jordan, the government’s motivation may derive from a desire to
improve journalistic standards of professionalism and ethical conduct. But even if adopted
with a legitimate purpose in mind, a press law may easily become a vehicle for over-
regulation and selective control of what newspapers and other periodicals may say.

Careful consideration should be given to simply abolishing or at a minimum greatly reducing
the scope of the Law on Press and Publications. We believe that this is entirely feasible; the
print media would by no means be placed in alega vacuum, as the civil and crimina codes
presently contain a large number of provisions relating to freedom of expression.
(Incidentally, some of these provisions are aso problematic from the point of view of freedom

' Note 13, pp. 19-20.
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of expression and should be revised separately.) The example of some countries in Eastern
Europe, like Romania and Bulgaria, shows that even young democracies with an immature
free media can survive without a press law. Similarly Jordan, these two nations began their
democratisation process in 1989.

All the above is not to say that the (draft) Press and Publications law does not contain useful
provisions, such as those relating to the protection of sources and the right of reply. However,
these are issues of importance not only for the press, but the media sector as a whole, and the
relevant provisions could for example be incorporated into a general media law, which would
also apply to the broadcasting sector.

The following sections provide an overview of the main provisionsin the draft PPL which are
in tension with or inconsistent with international law.

166 # "

Pursuant to Article 10 of the draft PPL, it is “impermissible for any person who is not a
Journalist to practise journalism in any form,” with the exception of “persons whose work is
confined to writing articles.” The term *Journalist’ is defined separately in Article 2 as a
“registered member of the Association, who adopts journalism as his/her profession...”

Analysis

The effect of Article 10 on Jordanian journalism is to create a two-tiered profession,
consisting of “non-journalists’, who are limited to contributing articles to periodicals, and
journalists registered with the Association, who may fulfil broader tasks. It is unclear what the
benefits of this arrangement might be for the development of free media in Jordan. On the
other hand, its disadvantages are apparent: the Association could exclude applicants who are
critical of the government from membership, thus preventing them from engaging in active
investigative journalism.

There is strong support in international law for the proposition that a mandatory requirement
of membership in a professional organisation is incompatible with the guarantee of freedom
of expression.’® In this respect journalism is unlike other professions, such as medicine and
law. The distinction is justified: the dangers for a patient who doesn’t know whether his
doctor is qualified are of an entirely different nature than for a newspaper reader who doesn’t
know whether its authors are trustworthy or even someone claiming to have been defamed by
anewspaper. A newspaper reader can easily compare different publications, whereas a patient
cannot compare different operations.

More important, however, is the fact that practising journalism is protected as a fundamental
human right, in contrast to the medical, lega or other professions. The right of everyone to
express him- or herself means that States cannot set limits on access to the profession of
journalism. Moreover, the risks inherent in government regulation of journalism are far larger
than those inherent in the regulation of doctors and lawyers, given the political impact of
journalism.

'8 See the decision of the Inter-American Court of Human Rights, Compulsory Membership in an Association
Prescribed by Law for the Practice of Journalism, Advisory Opinion OC-5/85 of 13 November 1985, Series A,
No. 5; see also Francis Kasoma v. The Attorney General, Zambia High Court Case No. 95/HP/2959.
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The membership requirement contained in Article 10 is therefore unnecessary, contrary to
international law and at odds with the ambition stated in Article 3 of the draft PPL, that the
“press shall befree”.

The requirement of mandatory membership in the Jordan Journalists
Association contained in Article 10 of the draft PPL should be removed.

The definition of ‘Journalist’ in Article 2 as someone who is a member of the
Jordan Journalists Association should be removed.

166 < "

Under previous versions of the Press and Publication Law, broad regulatory powers over the
press were wielded by the Director of the Press and Publications Department (a government
official), the Minister of Information'® and the Council of Ministers. ARTICLE 19 argued in
its 1998 report on the PPL that the concentration of such power in the hands of the executive
presented a serious risk of political interference with freedom of expression and of association.?

The present draft PPL contains a revised mechanism of regulatory oversight. Many of the powers
formerly held by the Press and Publications Department, the Minister of Information and the
Council of Ministers are to be transferred to the Commission of Press and Publications, a body
with independent legal personality and based in Amman (Article 11).

The Commission will be administered by a Committee presided over by a Director and four
part-time Members, appointed by a resolution of the Council of Ministers, upon nomination
by the Prime Minister (Article 13). Its main tasks will include regulating the press and
publications sector, promoting its modernisation, licensing periodicals and certain types of
ingtitutions, and encouraging investment and competition in the sector (Article 12). The
Committee has some additiona responsibilities, such as studying complaints from the public
in respect of licensees and resolving disputes between licensees (Article 15).

The Commission’s main instrument for regulating the press and publications sector will be
the power to process applications for licences. A licence is required for press publications and
specialised publications (Article 18), with ‘publication’ being defined very broadly (and with
some circularity) as “any medium of publication in which words and figures are recorded by
letters, pictures, drawings, stamping or engraving.” A licence is also required for the
establishment of the following types of ‘specialised agencies': news agencies (Article 27(c)),
printing presses, publishing agencies, distribution houses, study and research centres, public
opinion measurement agencies, transation offices, and advertising and promotiona bureaux
(Article 31).

The application procedure for a licence for press publications and specialised publications is
set out in Article 28 of the draft PPL. Applicants must submit a form to the Director of the

9 The position of Minister of Information was abolished by royal decree of 13 November 2003. All the
Minister’s powers and responsibilities have devolved to the Prime Minister pending the adoption of new laws,
such as, potentially, the draft PPL.

% See above note 2.
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Commission, stating several particulars. The application procedure for specialised agenciesis
not specified in the draft PPL but isto be set out in abylaw (Article 31).

In the case of licence applications for press publications and news agencies, the final decision
is taken by the Council of Ministers upon the recommendation of the Committee; all other
applications are decided upon by the Committee alone (Article 33). Decisions must be
communicated to the applicant in writing within 15 days of their issuance, accompanied by
reasons, and they are subject to appeal before the Higher Court of Justice (Article 33).

Analysis

ARTICLE 19 welcomes the government’s intention, evident in the draft PPL, to reduce the
degree of direct oversight it exercises over the press and publications sector by transferring
some of its powers to the Commission of Press and Publications. We are of the opinion,
however, that the draft PPL does not go nearly far enough in this respect. There is simply no
justification for requiring citizens who wish to establish a publication to seek permission from
an official body. This is the case even if the official body is ostensibly independent and there
are legal safeguards against the arbitrary rejection of an application.

Contemporary international law holds that any type of licensing requirement for the print
media is incompatible with the right to freedom of expression. A simple registration
reguirement — whereby publications are required to make themselves known to the authorities,
but cannot be denied the right to register — may be compatible with international law,
although it is increasingly viewed with suspicion. For example, in a joint declaration, the
special mandates on freedom of expression of the United Nations, the Organisation of
American States and the Organisation for Security and Cooperation in Europe stated:

Imposing specia registration requirements on the print media is unnecessary and may be
abused and should be avoided. Registration systems which alow for discretion to refuse
registration, which impose substantive conditions on the print media or which are overseen by
bodies which are not independent of government are particularly problematical. [...]

Individual journalists should not be required to be licensed or to register.*

Most democracies have abolished licensing and even registration schemes for the press
without suffering any negative consequences; indeed, it is not quite clear what the benefits of
such arequirement might be. On the other hand, the dangers inherent in licensing schemes are
apparent: not only do they present a bureaucratic hurdle to be overcome, they also hand the
body overseeing the scheme, in this case the Commission of Press and Publications and the
Council of Ministers, the ability to deny or withdraw licences and prevent the emergence of a
critical press.

For these reasons, we recommend without reserve that the licence requirements for
publications be removed from the law. Along with the licence requirements themselves,
provisions which depend on the existence of alicensing regime — such as Article 42 (which
prohibits specialised publications from writing on topics other than those for which they have

2t Adopted 18 December 2003. Available at:
http://www.unhchr.ch/huricane/huricane.nsf/view01/93442A ABD81C5C84C1256E000056B89C?opendocument
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been licensed) and Article 40(b)(2) (which states that failure to replace an absent editor-in-
chief within two months constitutes a violence of licence terms) — should al so be abolished.

Apart from greatly reducing the workload of the Commission of Press and Publications and the
Council of Ministers, a decision to put an end to licensing requirements could also yield
benefits for the quality of the print media in Jordan. The reduced barriers to entry in the
market would result in increased competition amongst publications, thereby raising standards
of professionalism.

All licensing requirements for publications and agencies should be abolished. At a
minimum, they should be replaced by a simple registration system which does not
alow the relevant authority, such as the Commission of Press and Publications, to
refuse registration.

All provisons which depend on the existence of a licensing regime should be
amended or abolished.

16860 < "

In addition to licensing requirements, the draft PPL mandates that enterprises in the print
media sector must have certain officers. These officers are in turn subject to certain
qualification requirements.

Pursuant to Article 37, the owner of a press or specialised publication must be a Jordanian
citizen or Jordanian-owned company. He or she may not have been convicted of a felony or
misdemeanour involving dishonesty or moral turpitude.

In the case of a press publication, the draft PPL requires the appointment of a single editor-in-
chief (Article 39), who must also be a Jordanian citizen. He must be an actual resident of the
Kingdom, a member of the Association for no fewer than four years, a full-time employee
without any other job in publications, proficient in the language of the publication, and may
never have been stripped of the right to practise the journaistic profession. These
requirements apply equaly (with the exception of the requirement of Association
membership) to editors-in-chief of publications issued by political parties (Article 39(B)). In
case the position of editor-in-chief becomes vacant, or the editor-in-chief is absent for a
prolonged period, the owner of the publication must appoint a temporary replacement for not
more than two months, or a permanent replacement. Failure to do so “shall be considered a
violation of licence conditions’ (Article 40).

Specialised publications must have a responsible manager. He or she must be a Jordanian
national with relevant educational qualifications or five years of experience “acceptable to the
Committee upon the recommendation of the Director.” Again, he may not have been
convicted of afelony or misdemeanour involving dishonesty or moral turpitude (Article 41).

Specialised agencies must also have a responsible manager of Jordanian nationality who has
not been convicted of a felony or misdemeanour involving dishonesty or mora turpitude.
Like the responsible manager of a specialised publication, he or she needs to be Jordanian,
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and have the requisite educational qualifications or experience, and it is additionally specified
that he or she must ordinarily be resident in Jordan (Article 32).

Analysis

Restrictions on who may establish a print media enterprise or be employed in the print media
sector have long been considered to breach the international guarantee of freedom of
expression. The mandatory qualification requirements described above have the effect of
making it impossible for a large part of the population to work as an editor-in-chief or
responsible manager, in violation of international law. Under Article 19 of the ICCPR, the
right to freedom of expression belongs to ‘everyone’, not only those who possess certain
educational qualifications, are of a particular nationality or have a clean criminal record. In
addition, qualification requirements infringe on the right of the general public to receive
information and ideas from any source, regardless of the professional credentials of that
source.

The purpose of the draft PPL’ s qualification requirements is presumably to ensure that the press
and publications in Jordan achieve a high standard of professionalism and professiona ethics.
While these are certainly important goals, it is aso clear that any power given to the authorities
to approve an owner, editor or manager could be misused, by barring those who are critical of
the government. The need to uphold standards of professionalism and ethics must be baanced
against the need to prevent such government interference in the free press.

In addition, it is questionable whether quaification requirements actualy contribute to raising
professiona standards. It is simply not the case that having an education or a few years of
experience is a guarantee of quality. The experience of advanced democracies shows that high
standards of professionalism and ethics are best achieved by leaving the regulation of the pressto
the free market. In practice, the decisons of newspapers and other publications, as well as
specialised agencies, are guided by an ambition to attract as many readers and clients as possible.
Newspaper owners are unlikely to appoint editors-in-chief who are incompetent, notorious
criminas or incompetent in the language of the publication. This would smply scare away the
readers on which the newspaper depends.

Another cause for concern is the fact that the draft PPL mandates a certain form of organisation
for print media businesses. Owners of such businesses should be free to create the organi sational
structure they deem most suitable, within the confines of laws of general application dealing with
the internal organisation of corporations.

In sum, the risk of government interference presented by the draft PPL's qudification
requirements for owners, editors-in-chief and managers is not justified by any practical need.

The qualification requirements for owners, editors-in-chief and managers should
be removed from Articles 37, 39 and 41.

The PPL should not require owners of print media enterprises to structure their
business in any particular way or mandate the creation of certain posts.
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The draft PPL imposes stringent financia conditions on various types of publications. Daily
press publication must have a paid-up capital of at least 500,000 JD (approx. $700,000), non-
daily press publications 50,000 JD ($70,000), and specialised publications 10,000 JD
($14,000). Political parties, ministries, public departments and institutions, and universities
are exempt from the capital requirement, along with civic organisations serving the public
benefit, upon the recommendation of the Director (Articles 29(d), 30).

Periodical publications are required to appear regularly and must publish their first issue
within six months of obtaining a licence (Article 35(a)); thereafter, they may be stripped of
their licence if they fail to appear for a specified amount of time (dailies for three consecutive
months, weeklies for twelve consecutive issues and publications with longer intervals for four
consecutive issues). This rule does not apply to publications of registered political parties
(Article 35(c)).

Finally, pursuant to Article 36(b), the owners of press publications must provide the
Committee with a copy of their budget on an annual basis, within the first four months of each
year.

Analysis

ARTICLE 19 views the paid-up capita requirements imposed on periodical publications with
great suspicion. The specified amounts, which correspond to those in the 1999 law, are out of
all proportion to what might be considered a reasonable security; indeed, they are so high as
to pose a serious barrier to the establishment or continuation of many small, independent local
newspapers. The amount of paid-up capital necessary for a daily newspaper (500,000 JD, or
approx. $700,000) is only marginaly lower than the amount specified in the 1997 PPL
(600,000 JD) which caused a large number of publications to go out of business. Moreover,
the Director’s authority to exempt certain publications from the capital requirement could
easily be used as an instrument to favour pro-government publications. Instead of placing an
inherently suspect power in the hands of a politically appointed Director, the draft PPL should
eliminate the requirement of paid-up capital for all types of publications.

We see no justification, either, for the rule contained in Article 35, to the effect that periodical
publications can be closed down if they fail to appear with sufficient regularity. The free
market will certainly punish any publication that fails to appear as expected; people will
cancel their subscriptions to an unreliable paper. There is no need for the government to
intervene in this way.

Finally, the requirement incumbent on owners of press publications to submit their annual
budget to the Committee serves no purpose related to the legitimate regulation of the press.
As regards its financial organisation, a publication should not be treated any differently from
ordinary corporations. The regquirement to submit a budget could be used as an instrument of
interference, in particular since the draft PPL imposes a fine and possible penaty of
suspension for non-production of a budget (see section 3.8 below).

The paid-up capital requirements should be removed from Article 29.
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The regular publication requirements for periodical publications should be
removed from Article 35.

The requirement for owners of press publications to submit their annual budget
to the Committee should be removed from Article 36(b).
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The draft PPL restricts foreigners both in terms of financial involvement in loca publications
and institutions and in terms of reporting from Jordan for foreign media.

Pursuant to Article 9, foreign correspondents must obtain permission from the Association for
their work. The accreditation of foreign correspondents, as well as the procedures to be
followed by Jordanians with a working relation with foreign media, are to be regulated by an
Ordinance to this effect (Article 9(b)-(c)).

Article 36 completely prohibits press and specialised publications from receiving financial
support from foreign parties or countries and Article 55 effectively extends this to individuals
working for any publication. Studies, research houses and public opinion measurement houses
are similarly prohibited by Article 56 from receiving any financia assistance from non-
Jordanians.

Article 27(c) provides that foreign news agencies may be licensed, but only on a basis of
reciprocity.

Finally, as noted in section 3.5, foreigners are not permitted to own a newspaper or
specialised publication, or to serve as editor-in-chief or manager of a specialised publication
or agency.

Analysis

Article 19 of the ICCPR specifically provides that the guarantee of freedom of expression
applies to “everyone” and “regardless of frontiers’. This implies that any restrictions on
foreign involvement in Jordanian associations or publications must meet the strict three-part
test for such restrictions discussed in section 2.4 above.

The absolute bans on foreign financial support to publications or institutions, in order to be
permissible, must serve alegitimate interest recognised under Article 19(3) of the ICCPR. No
such interest is apparent and we doubt whether one exists.

Internationally, many study and research institutions derive a substantial portion of their
income from foreign sources and this alows them to contribute greatly to freedom of
expression and, indeed, to the improvement of living standards and development in general. It
would be unfortunate if this avenue for progress were closed by the draft PPL, for no apparent
good reason. The fact that the ban is absolute makes this particularly problematical.

Similarly, the restrictions on foreign media activities, particularly ownership of local
publications, violate Article 19 of the ICCPR and are likely to backfire and cause harm to the
print media sector as a whole in Jordan. Foreign investment has in many countries brought
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new ideas and an improvement of professional standards in the print media. The prohibition
on licensing foreign news agencies in the absence of reciprocity, athough it perhaps appeals
to a sense of fairness, is likewise liable to reduce investment and innovation in the Jordanian
media sector and serves no purpose recognised by international law. A licence requirement
for foreign journalists is not imposed in many countries, and is not necessary for the
attainment of any legitimate goal.

The restrictions on foreign funding should be removed from the draft PPL.

The restrictions on foreign funding for and ownership of publications should be
significantly amended to ensure that they do not inhibit foreign investment in
the print media sector and beneficial foreign support for local publications.
Foreign news agencies and correspondents should not be required to obtain
licences.

196

The draft PPL provides for a series of penalties for breach of its provisions, ranging from
fines to publication of the final judgement in court proceedings.

According to Article 57, matters relating to the application of the draft PPL will be treated
with special urgency by one or more judges of the Court of First Instance, who will issue a
verdict within two months. In the case of a press or specialised publication, proceedings are
instituted against the editor-in-chief or responsible manager, as the case may be. The owner is
jointly and severally liable, and may also be subject to criminal prosecution if his participation
in the crime has been substantiated (Article 57(d)). No arrest or incarceration is possible in
matters relating to a crime committed by a publication (Article 57(f)) and the defendant is not
required to be present in court if represented by an attorney (Article 57(g)).

A court may order the defendant in any proceedings pursuant to the draft PPL to publish the
complete final judgement or a summary thereof. In addition, Articles 60-63 list which
penalties apply to breaches of certain specified provisions.

A violation of Article 5, which requires publications to report truthfully and accurately (see
further discussion in the next section) may be penalised by a fine of 1,000-3,000 JD
(approximately US$1,400-4,200). A violation of Article 36(b), according to which owners of
press publications must provide the Committee with a copy of their annual budget, may be
punished with afine of up to 500 JD ($700). In the case of continuance of the crime, the Court
may suspend the publication for any period it sees fit. Article 61(a) applies where a
publication or organisation accepts foreign funds, in contravention of the rules discussed
above. The recipient will be fined twice the amount of foreign funding received.

Further fines are provided for in Articles 61-62 for a variety of different breaches, including
publishing minutes of a closed court session or of a criminal investigation without permission
(1,000-3,000 JD), or illegally distributing any foreign publication in the Kingdom (500-1,000
JD).
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Finally, Article 63 provides that publications or specialised agencies operating without a
licence will be fined between 5,000-10,000 JD.

Analysis

We welcome the fact that the penalties imposable under the draft PPL will be substantially
less heavy than those provided for in earlier versions of the law. It is particularly encouraging
that the draft no longer permits the closing down of offending publications, and that it states
explicitly that no one may be imprisoned for a crime committed by a publication. At the same
time, we believe that the Press and Publications Law should not contain any penal provisions
at all, however limited they may be. Although international law permits States to criminalise
certain expressions — such as incitement to racial hatred - criminal sanctions which single out
the print media are by nature in tension with the right to freedom of expression and should be
avoided. Any pena provision which affects the right to freedom of expression should be
contained in alaw of general application, such as the criminal code.

Beyond this general point, we are of the view that a number of the penal provisions in the
draft PPL would be objectionable even if found in alaw of genera application. In particular,
we are concerned about provisions which impose criminal sanctions for violation of one of
the provisions which, as argued above in sections 3.3-3.7, should be removed from the law
(such as operating a publication or specialised agency without a licence or accepting funds
from abroad). At the very minimum, the occasionally harsh fines imposable should be
reduced. In the case of the requirement for owners of press publications to provide the
Committee with a copy of their annual budget, in particular, we observe that the possibility of
suspension of the offending publication is an extremely harsh form of punishment for what
seems a trivia infraction. Suspension is one of the worst sanctions imposable on a
publication, second only to permanent closure; in this case, as no maximum duration for the
suspension is specified, the two are potentially equivalent.

Finally, while it is common practice in many countries for courts to order the defendant in a
defamation or similar case to publish a rectification, the possibility under Article 59 to order
publication of the entire judgment — which may occasionaly be very voluminous — seems
somewhat extreme. For all ordinary purposes, a summary of the judgment, or an excerpt
thereof, should suffice.

Consideration should be given to removing all penal provisions from the PPL.
At aminimum, al the penalties imposable should be made strictly
proportionate to the gravity of the offence in question. In particular, the draft
PPL should not provide, in Article 61, for the potentially indefinite suspension
of apublication for failure to provide an annual report.

The draft PPL should not permit courts to order publication of more than a
summary of a judgment.

: 6+6)

In contrast with earlier versions, the draft PPL no longer establishes a list of content
restrictions in relation to publications. Previously, the PPL prohibited a wide range of
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statements, such as those disparaging the King, instigating public gatherings or undermining
confidence in the national currency.

The present draft PPL does however still contain a number of provisions which establish
restrictions on the conduct of journalists and publications, thus indirectly prohibiting certain
types of speech.

Pursuant to Article 5, publications must “respect the truth and refrain from publishing
anything that conflicts with the principles of freedom, national responsibility, human rights,
and values of the Arab and Islamic nation.” Article 7 adds that the “code and ethics of
journalism are binding on the journalist.” Amongst the precepts of ethical reporting listed in
Article 7 are: 1) respecting public liberties, safeguarding the rights of others and refraining
from encroaching on their private life; 2) maintaining balance, objectivity and honesty in
presenting press material; 3) refraining from publishing anything that might incite violence or
discord among citizens;, and 4) commitment to the rules and principles of the Journalistic
Code of Ethicsissued by the Association.

Analysis

As was discussed above, in section 2.4, international law permits restrictions on freedom of
expression in order to ensure respect for the rights or reputations of others, or to protect
national security, public order, public health or public morals.

While we very much wel come the decision to remove al the explicit content restrictions from
the draft PPL, we are concerned that the provisions of Articles 5 and 7, whose breach entails
criminal sanctions, are not narrowly tailored to meet the legitimate goals described above. For
example, the principles of “national responsibility” and the “vaues of the Arab and Islamic
nation” are vague concepts which might mean very different things to different individuals. It
Is vital that any journalist or editor who reads the draft PPL is able to know in advance
whether an article he intends to write or publish is permissible or not. If the law is vague, the
consequence will be that journalists are discouraged from exercising their role of informing
the public and monitoring the government, out of fear that their publications might lead to
criminal prosecution.

The requirement that the presentation of news be “balanced, objective, and honest” is
particularly troublesome. These values represent an important professional goal, but as a
pena restriction they exert an unacceptable chilling effect on freedom of expression. The
media’s role is to provide the public with timely information and even the very best
journalists will occasionally make mistakes. Journalists should not be prosecuted for mistakes
or inaccuracies, particularly where they have acted professionally and in good faith. The
better solution for inaccurate or biased reporting is to provide for a right of correction. We
note that such aright isindeed provided for in Articles 43-45 of the draft PPL.

Also troublesome is the prohibition on reporting which “might incite violence or discord
among citizens.” In many situations, expressions of opinion which fall within the guarantee of
free speech under international law do cause discord amongst citizens. Readers of newspapers
may, for example, vehemently disagree with the positions taken by journalists and
commentators; this is a normal function of democracy. Rather than prohibit the exercise of
provocative free speech, it is the role of the government in a democracy to teach its citizens to
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respect the opinions of others and to tolerate the exercise of their right to freedom of
expression.

A specia situation is presented, however, by hate speech. Article 20 of the ICCPR requires
States Parties to prohibit “advocacy of national, racia or religious hatred that constitutes
incitement to discrimination, hostility or violence”. It would be proper for the pena code to
include a provision to this effect, as long as it is drafted in a way that respects the right to
freedom of expression. Such a provision should not, however, be put in a media-specific law
as it should apply to all forms of expression, not just the media.

We note that Article 7 refers to a Journalistic Code of Ethicsissued by the Association. While
a code of ethics, if adopted by representatives of the print media sector themselves is a
suitable mechanism for self-regulation, we are concerned that, in combination with Article
62(c), Article 7 imposes criminal liability for any violation of the Journalistic Code of Ethics.
First, ethics are, almost by definition, personal commitments which should not be enforced by
law. Second, in many cases, ethics are very vague in nature, for example, appealing to the
public interest as the basis for their provisions. Thisis appropriate for a self-regulatory system
aimed at setting standards for media workers but quite inappropriate for the criminal law.
Third, related to the above, a system such as this may be subject to abuse whereby certain
journalists are targeted for the position they take, rather than for any ethical breach. Article 7
should either be removed from the draft or make it quite clear that the values listed therein
represent guidelines for the journalistic profession rather than rules enforceable through
criminal sanctions.

Finally, we note that, although the present draft PPL no longer contains a list of explicit
content restrictions, Article 150 of the Penal Code places a sentence of 6 monthsto 3 yearson
certain hate speech crimes and Article 195 creates the crime of lése-majesté (insult of the
King), with a sentence of one to three years. Article 150, as noted above, should be carefully
drafted so that it does not unduly restrict freedom of expression in line with the provisions of
Article 20 of the ICCPR. Lese-majesté provisions do not serve any of the legitimate purposes
recognised under Article 19(3) of the ICCPR, and are inconsistent with international law.

The vague restrictions on the practice of journalism contained in Articles 5 and
7 should be reviewed and we recommend that they simply be removed from the
Law. At aminimum they should, to the extent that they do not meet the test for
legitimate restrictions on freedom of expression established in Article 19(3) of
the ICCPR, be removed.

Article 7 should be amended to no longer require that reporting be “balanced,
objective, and honest.”

Article 7 should be amended, to state that the principlesit contains are
aspirational and that violation of any part of it will not result in criminal
prosecution.
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The draft PPL grants far-reaching censorship powers to the Director of the Commission.
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Pursuant to Article 47, the Director “shall make the necessary arrangements to facilitate the
entry and distribution of publications issued outside the Kingdom.” If he finds that a
publication imported into the Kingdom contains anything inconsistent with the provisions of
the PPL, he may request a court to make a quick interim ruling banning its import and
distribution pending a final decision. This rule does not apply to government institutions,
universities and scientific research centres which have obtained advance consent from the
Director (Article 49).

Under Article 50, the owner of a printing press or its responsible manager must maintain a
register, recording the titles and numbers of all the publications printed, to be shown to the
Director or his authorised representative upon request. He must also deposit with the
Commission two copies of every non-periodical publication printed. Pursuant to Article 52, if
the owner of a printing press or its manager finds that any publication has been banned by a
decision of acourt, he may be prosecuted if he nevertheless prints or reprintsiit.

A copy of every book printed or published in Jordan must be deposited with the Commission
by the author. If the Director finds that the book contravenes any law in force, he may request
acourt decision to confiscate it and prevent circulation (Article 51).

Analysis

Censorship is one of the most extreme ways of restricting freedom of expression. In
recognition of this, Article 13(2) of the Inter-American Convention on Human Rights
expressly prohibits all prior restraint outside of rules designed to protect children. The
European Court of Human Rights has indicated that it regards even specific instances of prior
censorship with great suspicion. In Observer and Guardian v. the United Kingdom, it held
that an injunction against publication of a book (Spycatcher — in which a former British
intelligence operative accused the British security service of law-breaking), purportedly for
reasons of national security, breached the guarantee of freedom of expression. The Court
stated:

[T]he dangers inherent in prior restraints are such that they call for the most careful scrutiny on
the part of the Court.?

National courts have aso noted the dangersinherent in any system of prior restraint.”

The prior censorship regime established by the draft PPL is one of the most disappointing and
retrogressive aspects of the draft. It subjects all Jordanian books and all foreign publications
to explicit official approval before they may be printed or distributed, and hands the Director
of the Commission a virtual veto over such publications. ARTICLE 19 strongly recommends
that Articles 47 and 49-52 be removed from the draft PPL in their entirety.

Articles 47 and 49-52 should be removed from the draft PPL.

%2 The Observer and Guardian v. the UK (Spycatcher case), 26 November 1991, Series A, No. 216, para. 60.
% The United States Supreme Court, for example, has stated that any system of prior restraints bears a heavy
presumption against its congtitutional validity. See New York Times Co. v. United Sates, 403 U.S. 713 (1971).
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Article 6(c) of the draft PPL states that freedom of the press includes “the right of access to
information, news and statistics from various sources that are of interest to the citizens.”
Article 8 mandates public bodies to enable journalists to exercise this right: “A journalist has
the right to access to information. The official authorities and public establishments shall
facilitate his/her task in getting apprised of its programs, projects and plans.”

Analysis

ARTICLE 19 welcomes the Jordanian government’s recognition of the principle that access
to information held by public bodies should be free and guaranteed by law. However, we are
of the view that proper implementation of the right to access information requires full
treatment in a law specifically devoted to this issue rather than one or two provisions in a
press law. Freedom of information is a complex topic which needs detailed legislative
attention. For example, the draft PPL does not define which restrictions apply to the right to
access information, although it is widely accepted that this right must be limited under some
circumstances to protect overriding public and private interests, such as national security,
commercial secrets, privacy and the prevention and prosecution of crime. A full law on access
to information should also set out the procedures by which access may be requested, along
with time limits for responding to requests and the right to appea any refusals to an
independent body.

ARTICLE 19 has recently received a proposal for a Law on Access to Information, prepared
by Mr. Y ahia Shukkeir, which is under consideration by the government. An analysis of this
draft will be released separately.

The government should make a commitment to adopt a fully-fledged law on
access to information held by public authorities.

:6° 6 ! %

Article 43(a) entitles any person affected by “an inaccurate news item or an article containing
incorrect information” in a press publication to demand that the editor-in-chief publish a
correction or a reply by the person concerned. Under Article 43(b), the Director is similarly
entitled to make such ademand if the error related to “the public interest.” The editor-in-chief
is obliged to publish replies and corrections free of charge, in the same section and typeface as
the offending article.

According to Article 44, an editor-in-chief may decline to publish a correction or reply in four
cases. 1) if the press publication, before receipt of the reply or correction, corrects the news
item or article scrupulously and adequately; 2) if the reply or correction is signed under afalse
name or is written in a language other than that used in the contested article; 3) if the content
of the reply or correction violates the law, public order or is contrary to public morals; or 4) if
the reply is received more than two months after the publication of the original news item or
article.
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Analysis

Article 43 contains two distinct remedies. a right to demand a correction and a right to
demand a reply. The ‘right to reply’, as it is usuadly termed, is a substantially greater
interference with the independence of the media than a mere right of correction, and a highly
disputed area of media law. In the United States, at least as regards the print media, it is seen
as unconstitutional on the grounds that it represents an interference with editorial
independence.®* In Europe, in contrast, the right of reply is the subject of a resolution of the
Committee of Ministers of the Council of Europe.?® In many Western European democracies,
theright of reply is provided for by law and these laws are effective to a varying extent.

Advocates of media freedom, including ARTICLE 19, generally suggest that a right of reply
should be voluntary rather than prescribed by law. In any case, certain conditions should
apply:

1) The reply should only be in response to statements which are false or misleading and
which breach a legal right of the claimant; it should not be permitted to be used to
comment on opinions that the reader or viewer doesn’t like.

2) It should receive similar prominence to the original article (or broadcast).

3) It should be proportionate in length to the origina article (or broadcast).

4) It should be restricted to addressing the incorrect or misleading facts in the original
text and not be taken as an opportunity to introduce new issues or comment on correct
facts.

5) The media should not be required to carry areply which is abusive or illegal.

We welcome the fact that points 2) and 5) are reflected in Articles 43-44 of the draft PPL.
However, the draft PPL still alows individuals too much leeway to influence the content
of publications when there is no need to do so. In cases where afalse or misleading article
does not actually breach aright of the affected person, a correction should be a sufficient
remedy. Even where a right of reply is warranted, it should not be permitted to go
substantially beyond the length of the offending article, or to address issues other than the
incorrect statement.

The scope of the right of reply defined in Article 43 should be narrowed. In
particular, editors-in-chief should be permitted to edit or refuse replies which
are disproportionately lengthy or go beyond correcting a mistake in the original
article.

2 Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241 (1974).
% Resolution (74) 26 on the right of reply, adopted on 2 July 1974. See aso the Advisory Opinion of the Inter
American Court of Human Rights, Enforceability of the Right to Reply or Correction, 7 HRLJ 238 (1986).
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