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1.0 Introduction

This Memorandum contains an analysis by ARTICLE e Global Campaign for
Free Expression, of the Republic of Guatemala’'sftDtaw on Free Access to
Information (Draft Law). These comments are basedo unofficial translation of
the Draft Law.

We welcome the Guatemalan government’s move toodoite freedom of
information legislation. The Draft Law includes amber of positive features, such as
a broad definition of public information, the imjit@m on government agencies of an
obligation to maintain their records and to publksntain reports, and a process for
appealing government refusals to release informafide Draft Law also has some
weaknesses, including the lack of independent bty reviewing access to
information requests before these are appealedha@ocourts, an excessively large
number of laws that are paramount to the freedomfofmation regime, and a lack
of clarity regarding exactly which public bodieseagoverned by the Law.
Additionally, the quality of the drafting also ragconcerns since in many provisions
the intention of the legislators is far from clear.



This submission sets out ARTICLE 19's major consemith the Draft Law. It draws
upon our key publications in this areBhe Public’s Right to Know: Principles on
Freedom of Information Legislatiofthe ARTICLE 19 Principles),and A Model
Freedom of Information Lathe Model Law): The Public’s Right to Knowwvhich
sets out principles based on international and eoatjive best practice, has been
endorsed by, among others, the OAS and UN Specepp&teurs on Freedom of
Expressiort.

2.0 International and Constitutional Standards

2.1 International Guarantees of Freedom of Expressi  on and
Freedom of Information

Article 19 of theUniversal Declaration on Human RighisDHR),” a United Nations
General Assembly resolution, guarantees the righrdedom of expression in the
following terms:

Everyone has the right to freedom of opinion angression; this right includes
the right to hold opinions without interference andseek, receive and impart
information and ideas through any media and regasdbf frontiers.

The UDHR is not directly binding on States but pant it, including Article 19, are
widely regarded as having acquired legal forcewstamnary international law since
its adoption in 1948.

The International Covenant on Civil and Political RighfiICCPR)® a formally
binding legal treaty ratified by over 145 Statesamntees the right to freedom of
opinion and expression at Article 19, in terms veiryilar to the UDHR. Guatemala
became signatory to the ICCPR in 1992.

Freedom of information is an important componenthaf international guarantee of
freedom of expression, which includes the rightsé®k and receive, as well as to
impart, information and ideas. There can be littubt as to the importance of
freedom of information and numerous authoritatitegesnents have been made by
official bodies to this effect.

During its first session in 1946, the United NasoGeneral Assembly adopted
Resolution 59(1) which stated:

! (London: ARTICLE 19, June 1999). Available http://www.article19.org/docimages/512.htm
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3 SeeAnnual Report of the Inter-American Commision omidn Rights, Volume 1II, Report of the
Office of the Special Rapporteur for Freedom ofregpion OEA/Ser.L/V/11.106, Doc. 3 rev., April
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Freedom of information is a fundamental human righd... the touchstone of
all the freedoms to which the UN is consecrated.

Its importance has also been stressed in a numbegports by the UN Special
Rapporteur on Freedom of Opinion and Expressiothe$ollowing excerpt from his
1999 Report illustrates:

[Tlhe Special Rapporteur expresses again his viemd emphasizes, that
everyone has the right to seek, receive and impéotmation and that this
imposes a positive obligation on States to enswreess to information,
particularly with regard to information held by Goament in all types of
storage and retrieval systems - including film, nwfiche, electronic capacities,
video and photographs - subject only to such w&inis as referred to in article
19, paragraph 3, of the International Covenant iofl &d Political Rights.

In March 1999, a Commonwealth Expert Group Meeitmgondon adopted a
document setting out a number of principles andejiries on the right to know and
freedom of information as a human right, includihg following:

Freedom of information should be guaranteed agal #nd enforceable right
permitting every individual to obtain records anébrmation held by the
executive, the legislative and the judicial armshef state, as well as any
government owned corporation and any other bodyicay out public
functions’

These principles and guidelines were endorseddéZttmmonwealth Law Ministers
at their May 1999 Meetirfgand recognised by the Commonwealth Heads of
Government Meeting in November 19%99.

Within Europe, the Committee of Ministers of theu@oil of Europe recently adopted
a Recommendation on Access to Official Documértalling on all Member States
to adopt legislation giving effect to this rightahd European Union has also recently
taken steps to give practical legal effect to tghtrto information. The European
Parliament and the Council adopted a regulatioacmess to European Parliament,
Council and Commission documents in May 26bThe preamble, which provides
the rationale for the Regulation, states in part:

Openness enables citizens to participate more lglasethe decision-making
process and guarantees that the administratioryemjeater legitimacy and is
more effective and accountable to the citizen @emocratic system. Openness
contributes to strengthening the principles of demoy and respect for
fundamental rights....

The purpose of the Regulation is “to ensure the estidpossible access to
documents™?

" Quoted inCommuniquéMeeting of Commonwealth Law Ministers, Port obSp 10 May 1999.
8bid., para. 21.

® TheDurban CommuniqyéCommonwealth Heads of Government Meeting, Durlh&rilovember
1999, para. 57.

19 R(2000)2, adopted 21 February 2002.

" Regulation (EC) No. 1049/2001 of the Europeani&agnt and of the Council of 30 May 2001
regarding public access to European Parliamentn€ilioand Commission documents.

2 |bid., Article 1(a).



In October 2000, the Inter-American Commission amtdn Rights approved the
Inter-American Declaration of Principles on FreedwhExpressiort® The Preamble
reaffirms with absolute clarity the aforementiortEelopments on freedom of
information:

CONVINCED that guaranteeing the right to accessftrmation held by the
State will ensure greater transparency and acchilityaf government
activities and the strengthening of democratidiuigons; ...

REAFFIRMING that the principles of the DeclaratiohChapultepec constitute
a basic document that contemplates the protectidrdefense of freedom of
expression, freedom and independence of the pnestha right to information;

The Principles unequivocally recognise freedommédrimation, including the right to
access information held by the State, as both peca®f freedom of expression and a
fundamental right on its own:

4. Every person has the right to access informatia@utbimself or herself or
his/her assets expeditiously and not onerouslyivenet be contained in
databases or public or private registries, an@é¢essary to update it, correct
it and/or amend it.

5. Access to information held by the state is a furetad right of every
individual. States have obligations to guaranteeftii exercise of this right.
This principle allows only exceptional limitatiotisat must be previously
established by law in case of a real and imminangdr that threatens
national security in democratic societies.

These international developments find their paratiehe passage or preparation of
freedom of information legislation in countries enery region of the world. In the

past seven years, in particular, a record numbepuohtries from around the world —
including Fiji, India, Israel, Japan, Nigeria, Sowfrica, South Korea, Sri Lanka,

Thailand, Trinidad and Tobago, the United Kingdamumber of East and Central
European States, and, of course, Guatemala — h#e® steps to enact legislation
giving effect to this right. In doing so, they joanlarge number of other countries
which enacted such laws some time ago, such ase®wéte United States, Finland,
the Netherlands, Australia, and Canada.

2.2  Limits to Freedom of Information

The exercise of freedom of information requireg #ikindividual requests for
information from public bodies be met unless thbljgubody can demonstrate that
the information requested falls within the scopa @imited regime of exceptions.

Under international law, freedom of informatiorkdifreedom of expression, may be
subject to restrictions but only where these retsbms meet strict tests of legitimacy.
International and comparative standards have esialol that a public authority may
not refuse to disclose information unless it caowsthat:

1. the information relates to_a legitimate disted in the law;

2. disclosure threatens substantial haonthat aim; and

3. the harm to the aim is greater than the publia@#ien having information.

13108" Regular Session, 19 October 2000.



The first part of this test requires that a con®let of the legitimate aims that may
justify non-disclosure should be provided in the.1d his list should include only
interests that constitute legitimate grounds féusiag to disclose documents and
should be limited to such matters such as law eefaent, the protection of personal
information, national security, commercial and otb@nfidentiality, public or
individual safety, and the effectiveness and intg@gf government decision-making
processes.

Exceptions should be narrowly drawn so as to awvwillding material which does
not harm the legitimate interest. They should lsedaon the content, rather than the
type, of document. To meet this standard, excepstiould, where relevant, be time-
limited. For example, the justification for classifg information on the basis of
national security may well disappear after a spen#tional security threat subsides.

The second part of the test means that the factriftamation simply falls within the
scope of a legitimate aim listed in the law is @obugh to justify its non-disclosure.
To except information on that basis would be asc&aseption and would seriously
undermine the free flow of information to the pablt would also be unjustified,
since public authorities clearly have no reasowitbhold information that would not
actually harm a legitimate interest. Therefore,ghblic body must also show that the
disclosure of the information would cause subsaéhhirm to the legitimate aim.

In calculating whether harm is caused, the fadtithaome cases disclosure may both
benefit and harm the aim should be taken into auicdtor example, in relation to
national security, disclosure may both undermirfert=e and expose corrupt buying
practices. The latter, however, may lead to roodiagof corruption and the long term
strengthening of the forces. To justify non-disal@s the net effect of releasing the
information must be to cause substantial harmeat. This test is frequently
referred to as a “harm test”.

The third part of the test means that informatibawd be disclosed even if it would
cause harm to a legitimate aim if the public indekeenefits of disclosure outweigh
this harm. This part of the test requires the hermie legitimate aim to be weighed
against the greater public interest served byrif@mation being disclosed. The
reason for this is fairly obvious: the legitimaiman question is just one
consideration and, before a refusal to disclosebesjustified, other public interests
must be taken into account.

Cumulatively, the three parts of the test are dexigto ensure that information is
only withheld when this is in the overall publiderest. If applied properly, this test

would rule out all blanket exclusions and classegxions, as well as any exceptions
whose real aim is to protect the government fronasement, to prevent the exposure
of wrongdoing, to conceal information from the pgapbr to entrench a particular

ideology.

2.3 Constitutional Guarantees



Articles 30, 31 and 35 of the 1985 Constitutioritef Republic of Guatemala, as
amended in 1993,explicitly provide a right of accesgovernment records. The
relevant provisions state:

Article 30. Publicizing Government Actions All government acts are public.
Interested parties have the right to obtain, attang, information, copies,
reproductions and certifications that have beenestgd, and also the right to
view files, unless the information requested infation relates to military or
diplomatic matters, national security, or is infation submitted by private
parties under a guarantee of confidentiality.

Article 31. Access to State Archives and Registerall people have the right

to know what personal information concerning therheld in state archives,
files or any other form of official register, ammlliave this information corrected,
rectified and updated.

Article 35. Freedom of the Emission of Thought.There shall be free access
to the sources of information and no authority Iskralt this right.

These constitutional guarantees are very positigetiae right of access granted by
Article 30 is very broad. However, it is subjectaio equally broad restriction which
prohibits access to certain information based ertype of information rather than its
specific content. The provision contains no haress or possibility of a public
interest override, whereby information will be @ded, even if to do so may cause
harm, if the public interest is better served Bydisclosure.

Neither Article 31 nor Article 35 contain any limd the exercise of the rights they
guarantee, beyond those provided in subsidiarglgon.

Recommendation:
Article 30 should be amended so that the restnstio the right of access to
government records include a harm test and pufitikzest override, based on the
content of the information rather than its type.

3.0 Analysis of the Draft Law

The Draft Law has three parts. Title | containsegahprovisions, Title Il sets out the
regime for access to public-held information anteTill deals with access to
personal information held in State and private e While this Memorandum does
address certain provisions in Title Il of the Lawe right to privacy — which is at the
heart of Title Il — is beyond the scope of thisbsis. The focus, therefore, is on
those provisions directly related to freedom obmfation.

3.1 Object and Definitions

Article 1 of the Draft Law states that the objeet\of the legislation are to guarantee
the right to public information as established hyidle 30 of the Constitution and to
provide interested parties access to personalnmEbon held by the government, as
guaranteed by the Guatemalan Constitution andnatiemal human rights treaties.
The right to personal information covers both goweent archives and private
archives that are “not for exclusive personal use”.




Article 8 specifies both the range of informatioraidable to the public and the types
of public bodies to which the Draft Law appliesitsig:

Every person has the right to:

Obtain at any time, at his/her cost and throughfehmalities of the law copies,
reproductions, evidence and certifications, as alany type of information or
its display, whether it be from case files, imagéscts, acts, contracts,
resolutions, court orders, decisions, studies,sthigect of property and other
information and elements in the power of any orgemiorgan or dependency of
the state and its centralized, decentralized avrewrhous entities or businesses,
as well as the people or entities that, by delegatir concession of public
bodies or contract with them, provide public seesidn them; in those that
provide public services in these last cases, atigel to these services.

The definition of what qualifies as public infornmat is quite broad and is thus
consistent with international standards. The listbodies to which the Draft Law

applies is also broad, but it is somewhat unclearhaps due to the translation.
Article 8 refers to any “dependency of the stat®it the criteria of dependency are
not elaborated. While freedom of information legigin should always be guided by
the principle of maximum disclosure, it must alsadiear to whom the law applies.
The terms “centralized, decentralized and autonathare similarly vague.

The Draft Law must nonetheless be commended fdudimg private bodies that
provide public functions within its realm of ap@lility, consistent with Principle 1
of The Public’s Right to Know

Recommendation:
The Draft Law should be amended to include critdoa determining what
constitutes a body that is dependent on the Satethus subject to the freedom
of information regime. In general, the categoriebadies to which the Draft Law
applies should be more explicit.

3.2 Relationship with Other Laws

The first sentence of Article 2 states that evenghrelating to “data bases,
information sources and other aspects referringeaight to the emission of thought
is regulated in the Constitutional Law of EmissiohThought”, as established by
Article 35 of the Constitution. Since the Draft Laleals extensively with data-bases
and information sources, and since freedom of m&dion is an element of freedom
of expression and thought — protected by Article &5the Constitution — the
relationship between Article 2 and the rest ofltlve — indeed the very meaning of the
first sentence — is unclear.

The second sentence of Article 2 states that dpdeiivs will prevail, presumably

over the provisions of the Draft Law. The list ides laws relating to civil status,
citizenship and community, real property and itsoagated rights, wills and estates,
and certain public registers.

Principle 8 of the ARTICLE 19 Principles states:

The law on freedom of information should requirattiother legislation be
interpreted, as far as possible, in a manner demsisvith its provisions. Where



this is not possible, other legislation dealing hwiaublicly-held information
should be subject to the principles underlying freedom of information
legislation.

The regime of exceptions provided for in the freadaf information law should
be comprehensive and other laws should not be fiedmio extend it. In
particular, secrecy laws should not make it illefad officials to divulge
information which they are required to disclose emfteedom of information
law.

The Draft Law effectively has an additional catggof exceptions, above and beyond
those contained in Article 9 of the Law (discusbetbw), contrary to the ARTICLE

19 Principles. This additional category serves Iogi@us legitimate aim and is not
subject to a harm test or public interest overrastrary to the requirements of
international law.

Recommendations:

Article 2 should be amended in the following manner
The meaning of the first sentence should be made explicit.
The second sentence should either be deleted @axteptions should be
redrafted to satisfy the three-part test for resons on freedom of
information as required by international law.

The Draft Law should contain a commitment to brialj laws relating to

information into line with the principles which uggbin it.

3.3 Interpretation

Article 5 states that the provisions of the Lawdddoe broadly interpreted so as to
ensure the protection of the rights guaranteed Hey législation. This is a good
statement of principle but, in practice, more iseded to ensure that broad
interpretation does not undermine the law. While@ad interpretation of most of the
Draft Law’'s provisions is desirable, the exceptiosisould be given a narrow
interpretation in order to avoid an unreasonedrpisation of one right over another.

Recommendation:
Article 5 should be amended to make it clear thatterm “broadly” does ng
apply to the exceptions.

—

3.4  Obligation to Publish Records

Article 3(2) of the Draft Law imposes a duty on ‘arganisms, organs, institutions,
businesses and dependencies of the state andfitgesbfto “make known to the
public” on an annual basis, their “policies, worlas, organizational diagrams,
detailed budgets and corresponding analytical di@guan in the case of budgets, the
transfers that they carry out as soon as they dccur

Paragraph (3) of the same Article requires thospaesible for all State archives
containing personal information to publish, throdlgé media, an annual report on the
functioning and purpose of the archive, the archiveegistration system, the

categories of personal information collected and pinocedures for accessing the
information stored in the archive.



The obligation to publish is an important part ofeffective freedom of information
regime. However, this provision also suffers froome defects, primarily related to
its scope. First, as discussed above in the comtertticle 8, it is unclear exactly
which public bodies are subject to these obligatigumimarily due to the vagueness of
the term “dependencies.”

Second, the requirement that the bodies “make riimé&dion] known to the public” is
also vague. This does not necessarily mean puiblicat the information and it does
not include an obligation to disseminate the infation as widely as possible.

Third, public bodies should be under an obligatiorpublish a wider range of key
information than those documents identified by életi3, subject only to reasonable
limits based on resources and capacity. Principtef the ARTICLE 19 Principles
states that public bodies should, as a minimumyrzker an obligation to publish and
widely circulate the following categories of infoaton:

- operational information about how the public bodgdtions, including costs,
objectives, audited accounts, standards, achievisraed so on, particularly
where the body provides direct services to theipubl
information on any requests, complaints or othegadiactions which members of
the public may take in relation to the public body;
guidance on processes by which members of theqmraly provide input into
major policy or legislative proposals;
the types of information which the body holds amel form in which this
information is held; and
the content of any decision or policy affecting heblic, along with reasons for
the decision and background material of importandeaming the decision.

Finally, the requirement that State archives phbbB® annual reporthrough the
media goes some way towards the promotion of omemrgment through public
education, an important part of any freedom of rimfation regimeé’ It should,
however, be clear that the media are not underre@smonding obligation to publish
this information. The media cannot be requiredaioycdetails of the annual report as
this would constitute an infringement of editoriadlependence, an essential element
of freedom of expression.

1 Note 1, Principle 3.

15 Editorial independence means the right of joustsland editors to make decisions on the basis of
professional criteria, consistent with internatiostandards, such as the newsworthiness of an event
its relevance to the public’s right to know. Orsttopic, see ARTICLE 19 & Media Rights Agenda,
Unshackling the Nigerian Media, An Agenda for Ref@irondon: July 1997). See alsdégt Verein
gegen Tierfabriken v. Switzerlar2B June 2001, Application No. 24699/94 (Europganrt of

Human Rights).



Recommendations:

Article 3(2) should include the following amendmznt
the list of bodies which have an obligation to @shblinformation should
be made more explicit and vague terms such as faigpeies” should b
removed;
the requirement to “make known to the public” certapecified record
should be replaced with the obligation to “publéstd widely disseminate’
those records; and
the range of information that public bodies areuresl to publish shoul
be wider, in accordance with Principle 2 of the ARIE 19 Principles.

It should be clear that the obligation to publishough the media, contained

Article 3(3), does not place a corresponding obiligaon the media to publis

this information.

(9%

\"2)

-

3.5 Exceptions

Exceptions from the freedom of information reginne eontained in Chapter Il of the
Draft Law, entitled “Limitations”. The main prova is Article 9, which excepts the
following types of information from disclosure:
- Military information which has been classified agianal security by a competent
authority;
diplomatic information which has been classifiechagonal security by a
competent authority;
information provided by individuals in exchange éoguarantee of
confidentiality;
records covered by Article 24 of the Constitutiahjch protects the
confidentiality of personal documents and corresigmige, as well as telephone
conversations and any form of electronic commuiooat
bank records of individuals;
information in the form of analyses used by theskient of the Republic in the
decision-making process or for maintaining cividier “with the objective of
safeguarding the democratic state”;
information the disclosure of which would jeopaslthe safety of an identifiable
individual;
information the disclosure of which would revedtade secret; and
judicial matters that are deemed confidential folltg a legal disposition to that
effect.
The exceptions listed in Article 9 will be effeaivor 20 years, after which all
information may be consulted.

Only the first two exceptions listed in Article fessubject to a harm test (both
through the application of Article 10, describedold. Furthermore, none of the
exceptions are subject to a public interest overrid addition, although a 20 year
limit on classification is helpful, this provisionay be read as meaning that once
classified, information will remain so for the @0 years. This is excessive and
serves no identifiable purpose; a prohibition agfadiisclosure should only endure for
as long the harm it envisages.

10



Article 10 establishes the requirements that muestsatisfied before military and

diplomatic information may be withheld, as followstst, the information must relate
to military or diplomatic affairs. Second, the infmation must relate to national
security, a condition that will be met if its disslire would cause “substantial harm”
to the “existence or independence of the countrigsoterritorial integrity in the face

of a threat of internal or external use of armettdd, the country’s capacity to

respond to the threat or use of force, or ongoiipdpthatic negotiations. Third, the

substantial harm outweighs the public’s intereshawing the information disclosed.
Finally, there must be no other reasonable measwatable to avoid the threatened
harm and also permit the exercise of the righinformation. This test is consistent
with international standards regarding exceptiomsghe presumption in favour of
disclosure, noted above in Section 2.2.

Article 11 is an attempt to elaborate the condgioacessary for labelling information
confidential — the exemption contained in Articlg)3- but in fact does not add
anything to what is already there.

Article 12 contains general provisions that clathg scope of the exceptions. Most
enhance the scope of disclosure under the Draft lraluding paragraph (b) which
limits the concept of national security, paragréphwhich provides for the
severability of confidential data and paragraphwljch provides for a presumption
in favour of disclosure. Paragraph (e) lists theesyof information the disclosure of
which will always be in the public interest, inclnd information related to possible
government wrongdoing and information collecteghmcessed illegally. While this
provides clarity, it should also be clear that ikigot an exhaustive list of the
situations in which the public interest will outghithe harm to the legitimate
interest. While the disclosure of this informatioiil always be in the public interest,
the concept must not be rigidly defined as its nmeawill be time and context
specific.

Recommendations:
Article 9 should be amended so all exceptions abgest to a harm test and public
interest override.

The provision stating that confidential informatisimould remain so for 20 years
after which it will be release should be amendegrtwvide for a 20-year time-
limit on classification, rather than for a 20-ygariod of classification.

Article 11 should be amended to provide for narowumstances in which
information may be treated as confidential.

Article 12(e) should be amended to make it cleat this is not an exhaustive list
of the grounds for public interest disclosure.

3.6  Application Procedure

Articles 13 to 17 set out the procedure for pla@ngaccess to information request.
The applicant may place either a verbal or writegjuest directly with a public or
private body and that body must provide proof efrthquest to the applicant (Article
14). The legislation does not specify what kinghadof is required. The official who
receives the request “cannot allege incompeten&krof authorization” to respond
to the applicant, but rather is obliged to pasgdggiest on to the relevant party or
department.

11



Article 15 requires the public or private body ettho display the requested
information or physically provide it to the applitawithin 72 hours of receiving the
request. If the information cannot be providednttiee body must inform the
applicant of that, also within 72 hours. The pransrefers to “declaring the origin”
of information in order to satisfy an applicantsjuest. What this means in practice,
however, is not clear from the wording.

Finally, Article 15 states that the only acceptajreunds for refusing an access
request are those provided for by law and if, after72 hours have elapsed, the
applicant has had no response, he or she may peethatnhis or her request has been
denied and initiate the judicial appeal processedeen by the Draft Law.

Article 16 states that where an applicant recearesicomplete or an ambiguous
response to his or her request, he or she may etioasther initiate the judicial
appeal process or to file another request.

Article 17 states that every response to an apglicaust be dictated by the head of
the organisation that received the request.

Analysis

The access procedure includes some positive elemealuding a lack of formal
requirements for the request and the availabilitthe process to everyone, regardless
of citizenship or residence. Nonetheless, ARTICI9Ebes have some concerns.

Principle 5 of the ARTICLE 19 Principles statestttieequests for information
should be processed rapidly and fairly”. Both elata@re equally important and
fairness should not be compromised in favour oidigp The Draft Law requires the
body that has received a request to respond witinge days either affirmatively or
with a denial, with no possibility of extending tresponse time.

It has been ARTICLE 19's experience that allowingoaganization too short a period
of time to respond to requests for information tipatarly where the requests are
complex or involve significant quantities of dasatually frustrates the functioning of
the access regime. Section 9 of ARTICLE 19edel Lawrecommends that public or
private bodies respond to a request “as soon asmahly possible and in any event
within twenty working days of receipt of the reque a request for information
relates to information that appears necessaryfegsard the life or liberty of a
person, a response must be provided within 48 hdinesModel Lawalso allows the
public or private body to extend the period it tmsespond to a request, but only to
“the extent strictly necessary”, never for moreitd@ days and provided the applicant
receives written notice to this effect.

The 72 hours allowed to public and private bodieghie Draft Law is probably not a
realistic amount of time for bodies to respondltendormation requests. It should
therefore be increased or, at the very least, ®gtons should be provided an
opportunity to extend the response time in certages and upon providing written
notice to the applicant.

12



Articles 14 and 17 address the role to be playedffigials within an organisation in
handling information requests. While these are irtgrd provisions, they are
incomplete. In addition to making sure the rightso@ receives the request (Article
14), the Draft Law should require that a specifitc@l within the body be
designated to be in charge of information proceslarel be responsible for
promoting the best possible practices in relatmreguests, as well as record
maintenance, archiving and disposal.

Recommendations:
Article 15 should be amended so that public andapei bodies have more than 72
hours to respond to requests for information. Thesbes should also afforded
the opportunity to extend the response period, unatice to the applicant, for
particularly time-consuming requests.

The Draft Law should require that the public anidate bodies covered by the
Act appoint an official specifically designatedpimmote best information
practices within their organisation.

3.7 Fees

The only reference to fees made by the Draft Lawoistained in Article 8 which
states that every person has the right to obtéarnmation, at any time, “at his or her
cost”. While it is common to charge fees for preeg information requests and
disclosing information, given the primary rationdt promoting open access to
information, it would be preferable to include iretDraft Law provisions limiting the
cost of access so that it does not become so kigh deter potential applicants from
making requests. Provision for a central systeml aldo avoid a situation where
different bodies were charging different amountstfie same amount of information.
In some jurisdictions, the fee is waived or sigrafitly reduced for requests for
personal information or requests in the publicrieseé Higher fees may be levied for
commercial requests to help subsidise personalibliqinterest requests.

Recommendation:
The Draft Law should provide for a fee structureifdormation requests which
does not allow charges to be so high as to detenpal applicants from making
requests; fees for personal and public interestestg should be minimal.

3.8 Appeal Procedure

Article 18 states that if a request for informatltas been refused, the applicant may
appeal to a court to determine whether the bodyabtesl in accordance with Article
9 of the Draft Law regarding exceptions. The appeay be launched with either a
verbal or written application, without the needadawyer, within 30 days from
receiving notification of the refusal, or after twepiry of the time period permitted
under Article 18 has ended without a response ftwrelevant body (although
Article 18 does not explicitly provide for a timenod). Within 72 days of receiving
the application, the court is obliged to issue @ s@tting out the steps that must be
taken to guarantee the applicant’s rights. Thetowiliralso order whichever body
denied the request to turn over the requestednrdtion and justify the refusal
(Article 20).
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Article 21 allows the court 72 hours from receivihg information to issue a decision
regarding the applicability or inapplicability dig exception claimed by the body that
has refused the request. If the court rules thetriformation must be disclosed, then
the body has three days to do so. Failure to réspecourt’s order may result in a
fine of 1,000 — 5,000 quetzales (approximately 261 $644).

Article 22 states that an appeal against the codstision will proceed within 72
hours after the first court submits the file to superior jurisdictional court. While
the appeal is heard, the first court will retaia thformation. There is no further
appeal from the superior court.

Analysis

ARTICLE 19 welcomes the inclusion of an appeal pthae into Guatemala’s
freedom of information regime. We note that an effas been made to ensure that
the process is both timely and cost effective.h&tdame time, we believe that an
administrative appeals mechanism is essentialdorerthat the access system works
effectively. Our principle concern is that the joidi system, with its strict rules of
evidence and procedure, will not be able to hatftienumber of appeals that it will
receive, within the specified time periods. If theppens, the access regime will not
function adequately to guarantee the right to imémion.

The ARTICLE 19 Principles stipulate that a prodessieciding information requests
should be specified at three different levels, imithe public or private body, appeals
to an independent administrative body and lastpeafs to the courfS.

Whether the government decides to provide for allezappeal within the body that
initially refused the request, an access to infagiomdaw should at least provide for
an individual right of appeal to an independent emitrative organization. This
organization, commission or ombudsman must megdioestandards in order to
ensure its independence from government and hatesrcpowers that enable it to
conduct full investigations and compel the disctesof informationt’ The procedure
by which the administrative body processes apsrasld be designed to operate as
rapidly as possible so that excessive delays dom¢rmine the whole purpose of
requesting information in the first place. An agpgeahe courts should be available
to both the complainant and the body that has eefascess from the decision of the
independent authority.

The presence of an authority that operates indepeiydbf both the government and
the judiciary is especially desirable in a coursiugh as Guatemala, where the
judiciary is considered incapable of protectinggzeibs’ rights. According to a special
report prepared by Amnesty International, the Guatan justice system is
characterized by endless delays both in appoiqérgonnel and in hearing cases. In
addition, the partiality of judges is also raisedha issue, due to corruption, fear of
reprisals or botf®

% Note 1, Principle 5.

" Note 2, Part V.

'8 Amnesty InternationalGuatemala: The Lethal Legacy of Impunfgbruary 2002. Available at:
http://web.amnesty.org/ai.nsf/index/amr34001200ZHDwcument&of=COUNTRIES\GUATEMAL
A.
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Recommendation:
The Draft Law should provide for the creation ofiatlependent commission that
will hear appeals from an organisation’s decismnefuse an access request in
addition to the current appeal process. Individualssatisfied with the
independent commission’s response may then apypethéf to the courts.

3.9 Regime for Access to Personal Information

All of Title 11l of the Draft Law is devoted to prading individuals and corporate
bodies with a right to access personal informatiia is stored in State archives and
registers.

Article 23 defines “personal information” as, “alformation referring to determined
or determinable individuals or bodies corporatey parson whose identity can be
determined directly or indirectly will be understbas determinable, in particular
through an identification number or one or sevelamnents: characteristics of his/her
physical, physiological, psychological, economagxial or cultural identity.”

Articles 24 to 29 of the Draft Law deal with thellection, storage and transfer of
personal and sensitive information. Since theseessare related to the protection of
individual privacy, their analysis is beyond these of this Memorandum.

Article 30 of the Draft Law grants every individuak right to access personal
information that is stored in “archives, registdosms, databases, banks, or any other
form of information storage in the organisms, bediedependencies of the State, be
they centralized or autonomous or of its businéssésre specifically, the Law states
that every one has to right to:
- know what personal information is held, who or wharganization is responsible

for its management, and who or what makes useeohformation;

know the purpose that the information serves;

know that if the personal information is being ugmdan illegal purpose, it will

be suppressed;

have errors in the personal information corrected;

have false information eliminated from the file;

have sensitive information eliminated from the;faad

have prohibited archives of personal informatiosta®/ed without compromising

the confidentiality of the personal information.

Article 32 grants the “title-holdet® of the personal information the right to receive
the information requested in a “true, transpare@pportune, ample and clear fashion,”
accompanied by an explanation if requested. Tleelitlder is entitled to see the
entire file containing his or her personal inforrmaat so long as information

belonging to a third party is not revealed. ArtiB also states that the information
requested will be provided to the applicant in ingt electronically, or in any other
media format, and if the applicant speaks any efriaya, garifuna or xinca
languages, the Academy of Maya Languages will pl@wa free translation.

® The subject of the information.
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As with requests for other types of informatiore #pplicant seeking access to his or
her personal information may submit a verbal ottemi request directly to the body

in possession of the information. The body muspughe information to the
applicant, or deny the request, within 72 hourkaing received the application.
Article 35 states that the only grounds for denyangequest is that the applicant is not
the title-holder of the data.

Article 36 states that if the information that #ygplicant receives is either incomplete
or ambiguous, he or she may initiate a habeaspdatedure (described below), or
request an extension or explanation. The extermi@xplanation procedures are not
described in the Draft Law. Article 37 states tagry decision authorizing or
denying an access request must be given by therpeesponsible for the archive.

Articles 38 to 41 of the Draft Law set out the habeata procedure. Articles 38 and
39 state, in identical terms, that all judges arrt®of the Republic are competent to
hear habeas data applications.

Article 40 states that a title-holder may commetheehabeas data application with
written or verbal notice and without a lawyer. Witf72 hours of receiving the
application, the court will issue a writ specifyimipichever remedy is appropriate to
guarantee the title-holder his or her right to peed information. The court can order
the display of the information and has the powerrtter the appearance of withesses
and experts.

Article 41 requires the court to reach a decisiathivww 72 hours of the hearing. If the
court has decided that the information must beasgld to the title-holder, then the
body that possesses the data has 24 hours to cofgiliyre to comply may result in a
fine of 1,000 to 5,000 quetzales (US$129-$644havit precluding the possibility of
further civil and/or criminal responsibility.

Analysis

Guatemala’s decision to guarantee a right of adoegsersonal information separate
and in addition to a general right of access téeStald records is consistent with
international moves to protect individual privabydugh the introduction of data
protection legislation.

The access regime created by the Draft Law is lamnsistent with the principles
contained in the most important international dextlans regarding data protection
legislation, namely th® ECD Guidelines on the Protection of Privacy and
Transborder Flows of Personal Daf8OECD Guidelines”y° the Council of Europe
Convention for the Protection of Individuals witgard to Automatic Processing of
Personal Data (“Data Conventiofi*and the European Directive on the protection of
individuals with regard to the processing of peedatata and on the free movement
of such data (“EU Data Directive®.

2 (Paris: Organisation for Economic Co-Operation Bregtelopment, 1980).
ZLE T.S. No. 108, opened for signature 28 JanuaByt 1éntered into force 1 October 1985.
2 Directive 95/46/EC, 24 October 1995.

16



The EU Data Directive restricts the disclosure @fspnal information to the data-
subject when necessary to safeguard national $gcdeifence, public security,
national economic interests, the prevention orstigation of crime, and the
protection of the data subject or a third partights (Article 13). The Guatemalan
Law only restricts disclosure to someone other thartitle-holder. However, Article
9 of the Draft Law — dealing with the more generedess regime — does contain
categories of disclosure exceptions similar toBheData Directive — and it is not
clear whether Article 9 also applies to the disatesof personal information.

The EU Data Directive, like the Guatemalan law, a@sgs conditions on the
processing of personal information. For instanoasent from the data-subject must
be obtained prior to processing, the data-subjerst ime informed of the purposes for
the collection, and the data-subject must conseanhy disclosure of his or her
personal information that was not foreseeableeatithe of the initial collection. In
addition, Article 14 of the Directive grants thet@aubject a right to object to any
processing of his or her personal information. Inqatly, however, the Preamble of
the Directive states that:

the processing of personal data for purposes ofgism or for purposes of
literary of artistic expression, in particular letaudiovisual field, should qualify
for exemption from the requirements of certain wions of this Directive in so
far as this is necessary to reconcile the fundaaheights of individuals with
freedom of information and notably the right toai®e and impart information,
as guaranteed in particular in Article 10 of thedpean Convention for the
Protection of Human Rights and Fundamental Freedoms

The Guatemalan Draft Law contains many of the sagsgictions regarding the
processing of personal information, and the requéngt that the consent of the title-
holder be obtained prior to its processing. Howgtleare is no provision for the
protection of freedom of expression and informasanilar to that found in the EU
Directive. Given the conflict between the rightpitovacy and freedom of information,
the Draft Law should include measures that seelchieve balance between the two
interests.

Recommendations:
Title 11l of the Draft Law should be amended torélawhether the regime of
exceptions in Title 1l also apply to access regaiést personal information.
The Draft Law should be amended to include a prorithat excludes journalisti
and artistic activities from the application oftzém provisions, notably those tha
impose restrictions on the processing of persariatmation.

— C)

3.10 Omissions

Although the Draft Law is comprehensive, the additof certain provisions would
strengthen access to information and the publigts to know.

Promotional and Educational Activities

The experience of countries that have alreadydited freedom of information
legislation shows that a change in the culturénefdivil service from one of secrecy
to one of transparency is a slow and difficult @®s; which can take many years. To
assist in this process, it is important to educaitié servants and to promote the idea
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of freedom of information, both within governmemtan society-at-large. Possible
activities in this regard might include:
training civil servants on the scope and importasickeedom of information,
procedures for disclosing information and mainteeaof records;
providing incentives for public bodies that sucéelbgapply the law;
requiring an oversight body, such as an informatiommissioner, to submit
annual reports to the legislature on the prograski¢vements and problems) in
implementing and applying the freedom of informatiaw; and
setting up a public education campaign on the tiglsiccess information, the
scope of information available and the manner irctvhights may be exercised
under the new law.

Whistleblower Protection

The Draft Law should provide protection for “whettlowers”, namely individuals
who release information on official misconduct. iCservants and other individuals
in the public sector sometimes have access tonrd@ton which may expose official
wrongdoing, but they are afraid to release it beedabey may face legal or
employment-related sanctions “Wrongdoing” in thasiext includes the commission
of a criminal offence, failure to comply with a Egbligation, a miscarriage of
justice, corruption or dishonesty, or serious nthmistration regarding a public
body. It also includes a serious threat to heahifety or the environment, whether
linked to individual wrongdoing or not. Whistleblews should benefit from
protection as long as they acted in good faithiaritle reasonable belief that the
information was substantially true and disclosedmgdoing. Such protection should
apply even where disclosure would otherwise be@ath of a legal or employment
obligation.

Recommendations:
The Draft Law should establish a system of edunatiod promotion regarding
freedom of information aimed both at civil servaatsl the general public.
The Draft Law should provide whistleblower protedti
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