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l. Introduction

This Memorandum comments on the extent to whichlélgal framework for media

coverage of elections as established by the Unikézttion Code of Georgia's (the
“Electoral Code”) is in accordance with internasabfaw and standards of freedom of
expression. This analysis has been completed aethest of Georgia’s Liberty Institute.

While the law is generally consistent with intefoaal standards in the area of election
administration, ARTICLE 19 has concerns regardihg Electoral Code’s failure to
sufficiently address the role of the media in thec®ral process and to provide adequate
protection for freedom of expression and the publight to information. Specific issues
include:
- The failure to guarantee the equitable allocatibdiect access broadcast airtime to
all political parties and candidates;
Failure of the Code to impose balance and impdsxtisgquirements on the broadcast
media, including public broadcasters;

Failure of the Code to clearly set out the powdrthe CEC in relation to the mass
media.



We also have a number of concerns regarding thergeframework of the media in
Georgia. These concerns, on which we have commeintegrevious memoranda,
include:

The continued intimidation and harassment of membeéthe press;

The lack of independence on the part of the pubfiedia, including public

broadcasters; and

The lack of independent regulation of private bazsders, including in relation to

licensing.
These issues should be addressed as a matterevicyrgrhe process to bring Georgia’s
broadcasting laws in line with international stamisaon freedom of expression has been
on-going for some time now; we recommend that itcbenpleted by the end of the
current Parliamentary term (September 2003).

I. International and Constitutional Obligations

Under international law, political parties and callades have a right to express their
views freely through the mass media, the public dagyht to hear those views, and
citizens have a right to adequate and balancedmaton that will enable them to
participate fully in the democratic process. Theseaciples are based on the rights to
freedom of expression and non-discrimination, adl vas the right to political
participation. Guarantees of these rights are fobath in international law and the
Georgian Constitution, as outlined below.

Two international standard-setting documents arepaticular importance for their
elaboration of the general rights to a specificcatation of standards on freedom of
expression in the election process. The first iedR@mendation No. R(99)15 of the
Committee of Ministers of the Council of Europe bteasures Concerning Media
Coverage of Election Campaigng“COE Recommendations”) and the second is
ARTICLE 19's Guidelines for Election Broadcasting in TransitibnBemocracie$
(“ARTICLE 19 Guidelines”). While these documentscKathe formal status of
international law, they are widely regarded as auitéitive interpretations of international
standards in this aréa.

A. Freedom of Expression

Freedom of expression, a fundamental human righprotected by Article 19 of the
Universal Declaration of Human Rights (UDHRhinding on all States as a matter of

! ARTICLE 19 Memorandum on two draft laws On Comnuation and Broadcasting, March 2003;
ARTICLE 19 Memorandum on the Draft Broadcasting | &ecember 2002; ARTICLE 19 Memo on
Draft Changes to Communications Licensing, AprilO20 All can be found on our website, at
http://www.article19.org

2 Adopted September 1999.

% London: August 1994.

* E.g. Annual Report of the UN Special Rapporteur Ffneedom of Expression, 28 January 1998,
E/CN.4/1998/40.

®> UN General Assembly Resolution 217A(lll), 10 Dedem1948.




customary law. It is also guaranteed by a number of legally bigdnternational human
rights treaties, including the European ConventionHuman Rights (ECHR) Article
10(1) of which states:

Everyone has the right to freedom of expressions flight shall include freedom to
hold opinions and to receive and impart informatiord ideas without interference
by public authority and regardless of frontiers.

International law does permit limited restrictians the right to freedom of expression and
information in order to protect various private gmablic interests. Article 10(2) of the
ECHR states:

The exercise of these freedoms, since it carrieth wi duties and

responsibilities, may be subject to such formajtieonditions, restrictions or
penalties as are prescribed by law and are negdssardemocratic society in
the interests of national security, territorialeigtity or public safety, for the
prevention of disorder or crime, for the protectmfnhealth or morals, for the
protection of the reputation or rights of others, freventing the disclosure of
information received in confidence or for maintamithe authority and
impartiality of the judiciary.

This Article subjects any restriction on the righbt freedom of expression to a strict
three-part test. This test requires that any otstn must a) be provided by law; b) be for
the purpose of safeguarding a legitimate publieredt; and c) be necessary to secure this
interest. The third part of this test means that even measwhich seek to protect a
legitimate interest must meet the requisite stahdestablished by the term “necessity”.
Although absolute necessity is not required, asgirg) social need” must be demonstrated,
the restriction must be proportionate to the lewitie aim pursued, and the reasons given to
justify the restriction must be relevant and sigfit.

Freedom of expression is also protected by Artit®and 24 of the Georgian Constitution,
which state:

Article 19

1. Every individual has the right to freedom of speeitiought, conscience,
religion and belief.

2. The persecution of an individual for their thoughteliefs or religion is
prohibited as is also the compulsion to expressiaps about them.

3. These rights may not be restricted unless the isgeof these rights infringes
upon the rights of other individuals.

Article 24

® See, for example, Filartiga v. Pena-Irala, 632d=876 (1980) (US Circuit Court of Appeals, 2ndagit).
"E.T.S. No. 5, in force 3 September 1953. Geomfified the ECHR on 20 May 1999.

8 For an elaboration of this test 98eodwin v. United Kingdopdudgment of 27 March 1996, Application
No. 17488/90, 22 EHRR 123 (European Court of HuRights), paras. 28-37.

° Sunday Times v. United Kingdptudgment of 26 April 1979, Application No. 6538/2 EHRR 245
(European Court of Human Rights), para. 62. Thésedsrds have been reiterated in a large number of
cases.



1. Every individual has the right to receive freelglda disseminate information
and to express and disseminate his opinion or@lyyritten or any other
form.

2. Mass media is free. Censorship is prohibited.

3. Monopoaolisation of the mass media or the means reiasliing information by
the state, legal or natural persons is prohibited.

4. Points 1 & 2 of this Article can be restricted layvland by the conditions
necessary in a democratic society for the guaraotestate and public
security, territorial integrity, prevention of cranand the defence of rights
and dignities of others to avoid the revelationcohfidentially received
information or guarantee the independence and mafiigrof justice.

Freedom of political debate has been recognizexhassential foundation of a democratic
society by institutions and governments aroundwbédd. The European Court of Human
Rights has stated: “[Flreedom of political debateat the very core of the concept of a
democratic society*® The fundamental importance of freedom of politiegpression rests
in part on the importance of an informed electoratethe functioning of a genuine
democracy. The European Court of Human Rightsd@sgnized that media freedom is one
of the most important mechanisms for developinghomtmed citizenry:

Freedom of the press affords the public one obtst means of discovering and
forming an opinion of the ideas and attitudes eirtholitical leaders. In particular,
it gives politicians the opportunity to reflect acmmment on the preoccupations of
public opinion: it thus enables everyone to paite in the free political debate
which is at the very core of the concept of a deatimcsociety'*

Governments are obliged to ensure media pluralissnt@ encourage a diversity of sources
of information. The Committee of Ministers of theudcil of Europe has declared that
“states...should adopt policies designed to fostenash as possible a variety of media and
a plurality of information sources, thereby allogia plurality of ideas and opinion¥The
European Court of Human Rights has also emphadlzad“the State is the ultimate
guarantor...of the principle of pluralism,” and th@tiralism is necessary if the media is
successfully to accomplish its public functions:hiS observation is especially valid in
relation to audio-visual media, whose programme#ien broadcast very widely>

The State’s obligation to ensure pluralism in thedia during election periods has been
specifically addressed in CoE Recommendation N@9R6, which notes: “During election
campaigns, regulatory frameworks should encouragdagilitate the pluralistic expression
of opinions via the broadcast medi4.”

B. Non-Discrimination

YLingens v. AustriaJudgment of 8 July 1986, Application No.9815/8&a.42.

1 Castells v. Spainjudgment of 23 April 1992, Application No.1179/@ara.43.

2 Declaration on the Freedom of Expression and métion, adopted by the Committee of Ministers, 29
April 1982, para.6.

13 Informationsverein Lentia and Others v. Austrdaidgment of 24 November 1993, Applications Nos.
13914/88, 15717/89, 15779/89 and 17207/90, para.38.

“Note 2, Section I1(1).



The right of political parties and candidates teehaquitable access to the public media
receives powerful support from the strong prohobitagainst discrimination, including on
grounds of political opinion, under internatioreail Article 14 of the ECHR states:

The enjoyment of the rights and freedoms set fortthis Convention shall be
secured without discrimination on any grounds aghkex, race, colour, language,
religion, political or other opinion national or social origin, association with a
national minority, property, birth or other statiianphasis added)]

Article 38 of the Constitution of Georgia states:

1. Citizens of Georgia are equal in social, ecomprmiltural and political life
regardless of national, ethnic, religious or larggueorigin. According to
universally recognised principles and norms ofriméonal law all have the
right to develop their culture freely without anigaimination and interference.
They may use their language in private and pulféc |

2. In accordance with universally recognised pples of international law
exercising of minority rights should not oppose Huoeereignty, integrity and
political independence of Georgia.

In relation to access to airtime during an electampaign, the European Commission of
Human Rights has repeatedly stated:

[T]he denial of broadcasting time to one or morecHfr groups may, in particular
circumstances, raise an issue under Article 1CGeaborin conjunction with Article
14 of the Convention. Such an issue would, in piacarise for instance if one
political party was excluded from broadcasting lies at election time while
other parties were given broadcasting tithe.

C. Right to Political Participation

The right to political participation is guaranteadooth the UDHR and under the ECHR.
Article 3 of the First Protocol to the European @amtion on Human Rights states:

The High Contracting Parties undertake to hold &leetions at reasonable intervals
by secret ballot, under conditions which will eresuhe free expression of the
opinion of the people in the choice of the legislat®

Article 5 of the Constitution of Georgia statesttha

1. The people are the only source of state power ior@@& State power is
only exercised within the framework of the Condiiin.

15 X and the Association of Z v. the United Kingd@missibility Decision of 12 July 1971, Applicati
No. 4515/70, 38Collected Decisions86 (1971). See also the Commission’s decisionSundberg v.
Sweden 15 October 1987, Application No. 12439/86 (inaskible); Stiftelsen v. Swede® December
1988, Application no. 12734/87 (inadmissible); aklternatives Lokalradio Bern and ors v. Switzerland
16 October 1986, Application No. 10746/84 (inadmbis3.

'®E.T.S. No.9, 20 March 1952.



2. Power is exercised by the people through referentegugh their
representatives and through other forms of direotatracy.

Detailed statements of the implications of thishtidor the role of the media during
elections can be found in various internationakagrents reached under the aegis of the
Organisation for Security and Co-Operation in Eerd@SCE). For example, in the
Copenhagen Document of June 1990, the particip&btages committed themselves to
“ensure that the will of the people serves as #ssoof the authority of government” by,
among other means, ensuring “that no legal or adtnative obstacle stands in the way
of unimpeded access to media on a non-discrimipdtasis for all political groupings
and individuals wishing to participate in the eteal process™”

[ll.  Media and Elections: the Georgian Legal Framew  ork

Generally, the Georgian Electoral Code is generalnsistent with international
standards on the conduct of electithsdowever, the provisions dealing with media
coverage of elections need to be improved andpiinesinstances, clarified. In addition,
the Code fails to provide for a number of importanattters, such the requirement that all
broadcasters should be balanced and impartialein toverage of the election. We are
also concerned that the on-going process of refagn@eorgia’s broadcasting laws to
bring them in line with international standards foeedom of expression should be
completed by the end of the current Parliamentanyt In particular, a new, independent
broadcast regulator should be set up, and the lstagglcaster should be transformed into
a true public service broadcasting system.

The following paragraphs will elaborate these comge in detail, providing
recommendations for improvement throughout.

A. Role and Independence of the Central Election Gomission

The Electoral Code establishes the Central Eleciommission (CEC) and bestows
upon it significant responsibilities and powers otlee conduct of elections in Georgia.
These powers — the bulk of which are listed in des 29, 30 and 105 — include but are
not limited to:
Administration and control of the activities of tleaver election commissions;
Determination of the rules for nominating candiddta membership of the Precinct
Election Commissions;
Election of three of the seven members of the BtsElection Commissions;

" Document of the Copenhagen Meeting of the Conéeren the Human Dimension of the CSCE, 29
June 1990, para. 7.8. The document was signedeby &SR, of which Georgia formed part at the time.

18 See: Council of Europe, European Commission fom@eacy Through Law (Venice Commission),
Opinion on the Unified Election Code of Georgf@apinion N0.182/2001_geo, Strasbourg, 24 May 2002.
While the Opinion addresses an earlier versionhef €ode, the majority of its provisions — with the
exception of those dealing with the appointmerthefCentral Election Commission, discussed bel@ase-
unchanged.



Ensuring the equal exercising of the rights ofipgrants or elections and election
subjects;

Accrediting the members of the media that will aotee elections (discussed below);
Ensuring the production and distribution of ballat&l special envelopes to the
District Election Commissions;

Determining new rules for the conduct of elections;

Deciding on the allocation of election precincts;

Declaring the results of the election;

Registering parties taking part in the election;

Announcing final election results, and;

Declaring an election invalid.

Decisions of the CEC constitute binding legal gédicle 25). In brief, the CEC has
enormous control over the electoral process in @aoand therefore, given the
importance of its role, it is of utmost importanteat the CEC — both in fact and
appearance — be independent of the government.

As provided for by Article 27 of the Electoral Codkee CEC is to have seven members,
nominated by a coalition of ten associations anddondations “whose goals include
facilitation of building of democracy, protectiorf buman rights and fair elections”
(paragraph (2)). At least 14 potential members rbeshominated by the coalition, and
from these the Georgian Parliament will elect tEeCOmembers “through roll-call vote,
by no less than 2/3 of the listed composition af thembers” (paragraph (6)). The
Chairperson, Deputy Chairperson and secretarylaocted from among the members of
the newly composed CEC (Article 28(2)).

This manner of appointing the CEC was welcomed @sséive move towards enhancing
Georgia’s democratic process when it was adoptes law in 2002° However, there
have been recent reports that the Shevardnadzergoeet may be planning to amend
the Electoral Code in a manner that would re-pdie the composition of the CEC by
stocking it with political appointees. These pragedave caused enormous controversy
and protest within Georgia, but for the time beting law has not changéy.

Recommendation:
The government should not amend the way in whiclC @Ee appointed if to do S0
will result in the politicisation of this body, treby compromising its independence..

B. The Role of Publicly Owned Media

Free direct access to airtime for political partéasl candidates, at least in the public
media, is highly advisable in transitional demo@a@s an essential means for ensuring
that voters can make informed electoral choicee ARTICLE 19 Guidelines state:

“Government media must grant political parties andidates airtime for direct access

9 bid. para.26.
20 As reported by Radio Free Europe, 3 June 2088://www.rferl.org




programmes on a fair and non-discriminatory baSisThe Council of Europe
Recommendation states:

Member States may examine the advisability of idiclg in their regulatory
frameworks provisions whereby free airtime is maosilable to political
parties/candidates on public broadcasting servicekectoral time.

Wherever such airtime is granted, this should beedm a fair and non-
discriminatory manner, on the basis of transpasedtobjective criterid’

Essential elements of the principle of direct asaesate to the scheduling of broadcasts
and the process for assigning time slots. As pexidr by the ARTICLE 19 Guidelines:

Direct access programmes should be aired througheutampaign period and
at times when the broadcasts are likely to reaehldhgest audiences. The
government media violate their duty of balancé&éytair programmes of some
parties or candidates at hours (such as past nhidaigduring the working day)
when it is inconvenient for large segments of tlepybation to view or hear
them.

Time slots for direct access programmes must bagraess to each of the
registered political parties pursuant to an eqietabocess?

The Georgian Electoral Code does provide for freenae to political parties and/or
candidates. Article 74 of the Electoral Code, peapg (8) states that: “State Television
and Radio of Georgia are obliged to allocate aydailee hours of free-of-charge airtime
for the purpose of election agitation, which wi# lequally distributed among election
subjects.” However, the Code fails to provide sudint detail to enable to this provision
to be put in practice. Particularly, it does no¢dfy whether the three hours mentioned
apply to both radio and television, how or accogdia what criteria the airtime is to be
divided, how slots for airtime will be assigned,dawho will be responsible for
supervising the process. We would also welcomeoetdion on whether every single
candidate for Parliament will be entitled to aiiron national TV or whether airtime will
be granted to parties orfy.

First, the Code should be specific on the questibrther there will be three hours on
radio as well as on television, or whether theghneurs should be shared between the
two. The Code also fails to specify the start datefree airtime for candidates. In
deciding both these issues, it should be borneima that during election times, there is a
large production of political messages and prograsymwhich can lead to the saturation
of the electorate. A daily three hours of primediglection broadcasting on TV may well
have the effect of turning voters off — particwagiven that there are only two publicly-
owned national TV channels. Needless to say, tbisidvbe counter-productive.

L Note 3, Guideline 9.

22 Note 2, Section 11(4).

%3 Note 3, Guidelines 9.4 and 9.5.

% The term ‘election subject’ applies to both: Aig(h).



Second, the Code should provide detailed guidaegarding how or according to what
criteria the daily three hours is to be allocatetbagst the different political parties. At
present, no process, equitable or otherwise isigeovfor in the Code. The ARTICLE 19
Guidelines state that: “The amount of time allodate the candidates must be sufficient
for them to communicate their messages, and fovohers to inform themselves about
the issues, party positions, and qualifications emaracter of the candidatesS. The law
must find a way to allow broadcast access to allganuine political contenders, while
recognizing that flooding the airwaves or dividitighited time between too many
contenders may aversely affect the electorate’styalito make an informed choice.
Qualification and allocation of time could be basedperformance in prior elections, or
as a result of a political agreement among theerwhihg forces following round-table
negotiations — for example.

Third, in addition to establishing a method for kjyamg and allocating amounts of

access time, it is necessary to select an equitideimpartial method for assigning
specific time slots. The effect of direct accessgpammes may be diminished if they are
shown at hours that are inconvenient for potentiéérs. The Electoral Code relies on the
drawing of lots to resolve other issues and thisreach may also be appropriate for
awarding time-slots. Other governments have usedl@mabetical rotating system, or a
computer-generated random assignment method.

Fourth, the Code fails to specify who or which badll be responsible for supervising
this process. The ARTICLE 19 Guidelines recommédnad, t'the allocation of air time be
carried out by an independent body in consultatwth, and with the agreement of, all
the parties® This could either be the Central Election Commissior a new body
created uniquely for this purpose.

Finally, a number of print media in Georgia are edrby the Government. The CoE
Recommendation stresses that “print media outldt&clware owned by the public
authorities, when covering electoral campaigns,ukh@o so in a fair, balanced and
impartial manner ... If such media outlets accepd paolitical advertising in their
publications, they should ensure that all politicahtenders and parties that request the
purchase of advertising space are treated in aalequ non-discriminatory manner.”
The Code does not address these issues.

Recommendations:
The Electoral Code should be amended to provideeeps for allocating broadcasit
time amongst the political parties and/or candislate
A method for assigning specific broadcast timesstdtould also be provided for in
the Electoral Code.

The allocation of broadcast time and specific tgtots should be carried out by an
independent body such as the CEC.

Article 74(8) should be amended to clarify whettieect access is granted to both
radio and television, or only one or the otheriti®al parties and candidates should

25 Note 3, Guideline 9.3.
28 |bid., Guideline 9.2.1



not be granted access to only one but not the .other

The Electoral Code should require all publicly o@imeedia, including newspapers,
to be fair and balanced in their coverage.

The Electoral Code should ensure that all politczaitenders are able to purchase
advertising space in publicly owned print mediadh#&y so wish.

C. The Role of Private Broadcasters

In Georgia, private broadcasters command a sizealbBence and exert a sizeable
degree of influence over public opinion. It is gexily accepted that, while the print
media have freedom in their reporting of electidmeadcasters should follow a number
of obligations. Most importantly, private broad@stshould be required to respect the
need for balance and impartiality during electi@nigpds. Particular care should be taken
with regard to news and current affairs programsluding discussion programmes such
as interviews or debates, and no privileged treatnsbould be given to any of the
candidates’

First, the Code omits to impose any requirementsatdnce and impartiality on private
broadcasters. This is an important issue which lshioel addressed either in the Electoral
Code, or in the new broadcasting law.

Second, in addition to being subject to a gena@lirement of balance and impatrtiality,
private broadcasters should not discriminate inallecation of advertising time. This is
recognised in the Electoral Code. Paragraph (#ytéle 74 states that:

Private TV and radio companies determine an equiak dor airtime for
election subjects and submit to election commissitme information on
allocation and distribution of airtime.

However, the Electoral Code fails to provide hovg fhrovision will be enforced. It does
not state what action, if any, election commissiares to take based on the pricing and
allocation data submitted to them by private tedlewi and radio broadcasters. This
highlights the need for the CEC or another bodyhé&we an explicit monitoring and
complaints resolution functio®}, which should include the power to ensure that the
“equal price” alluded to in the provision is notopibitive to smaller parties and/or
candidates, and that the available air time ispjuwthased in disproportionate amounts
by the wealthier parties and/or candidates. Finalhe provision could be further
elaborated by stipulating that access to the pFiabadcasters be on the same terms,
generally — not just at the same price.

Recommendations:
The Electoral Code should impose a duty on priateadcasters to provide fa

-

27 CoE Recommendation, note 2, Section II.
2 This is elaborated in further detail, below.
2% Note 2, Section 3.4.
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balanced and impartial information in their repagtiof news and current affairs
during election campaigns.
Article 74(9) should be amended to state that actegprivate broadcasters will be
granted on both equal terms and equal price toaditical parties and candidates.

D. Accreditation of the Media

Article 72(1) of the Electoral Code states that]€presentatives of the press and other
mass media, accredited at the relevant electionmission, have the right to attend
election commission sessions and to be presertteimpolling station on polling day.”
Paragraph (2) provides that accreditation of medigring several election districts will
be carried out by the Chairperson of the CEC, wdgereedia covering only one election
district will be accredited by the Chairperson dfetrelevant District Election
Commission. The relevant Chairperson has three tiagiecide the issue of registration
and to issue the relevant “licenses” to the prpasagraph (4)). On election day itself, no
media organization may have more than 3 “repretieesd in an election precinct at the
same time. Decisions of the election commissiorganding accreditation may be
appealed to the district court within three dayse@hg issued, and the court will make its
final decision within three days of receiving thppaal (Article 77(14)).

The accreditation of the media is a subject of mwarsy. Where the information that
must be submitted by the media in order to obtarealitation is purely technical in

nature, and where the issuing body has no discretiorefuse accreditation once the
requisite information has been supplied, then theite generally be no unwarranted

restriction on freedom of expression. However, wharbody has the ability to refuse
accreditation on non-technical, substantive groutidsn the accreditation system will
most likely run afoul of the requirements of intational law. A refusal to grant

accreditation is tantamount to denying a personohiker right of expression, thus the
reason for doing so must satisfy the three-pattftesthe legitimacy of restrictions on

freedom of expressiof!.

In this regard, Article 72 of the Electoral Codguwes elaboration, most importantly by
stating the criteria for accreditation. These ciatshould be technical and administrative
in nature, limited to supplying personal detailsctsuas the name of the media
representative and the name and address of thecatidnrh for which s/he works, or
whether s/he is a freelance journalist. The Codeilglhstipulate that the relevant electoral
commission has no discretion to refuse accrediatibere the applicant has supplied the
relevant details.

Recommendations:
The Electoral Code should be amended to include dfiteria for accrediting
members of the press, which should be limited ppkung essential personal details.
The Code should stipulate that the electoral comions have no discretion to refuse
accreditation once the requisite information hasnb®upplied.

[

30 Gauthier v. Canada7 April 1999, Communication No. 633/1995 (UN HumRights Committee).
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E. Voter Education

During the period preceding an election, it is aauthat the public are properly informed
about voting processes and other matters relewatitet election, including through the
public media. On the important question of how tovae for voter education, the
ARTICLE 19 Guidelines state:

Guideline 11

Government media are obliged to broadcast votercatin programmes
unless the government has undertaken other infavmatitiatives which are
likely to reach as many voters as would the brostdmagrammes.

Guideline 11.1

The programmes must be accurate and impartial amst affectively inform
voters about the voting process, including how, wiaad where to vote, to
register to vote and to verify proper registratithie secrecy of the ballot (and
thus safety from retaliation); the importance ofinvg; the functions of the
offices that are under contention; and similar eratt

The Electoral Code provides that election campammay be carried out through the
mass media (Article 73(6)), and assigns the CE@uwarpowers and responsibilities to
publish information regarding election districteetregistration of candidates and the
results of the election (Article 29). Article 34(k) states that one of the duties of the
District Election Commission is to “[flacilitate ra&ngs of election subjects with voters”.
Finally, Article 75(1) states that:

District Election Commissions, together with relev&tate agencies, no later
than 15 days before polling, ensure publication atigssemination of
information materials, dissemination of party listandidates nominated to the
election district, biographical data of the cantiédaand election programmes.

Even taken together, these provisions do not peowdad adequate voter education
programme, because the specific obligations ark tomt vague — it is not clear what is
meant by “information materials” in Article 75, fanstance — and are too limited in
scope. Moreover, since the means of disseminatiennat specified, it is debatable
whether the responsible election commissions wellable to more effectively inform

voters of the important issues than the media.

Recommendations:
The Electoral Code should require the CEC to enthakethe electorate are propefly
informed about voting processes and other relevaatters, including through
publicly owned media.

F. Day of Reflection and Opinion Polls
It is often considered that, in the day(s) immesliabefore the election, voters should

have some time to ‘digest’ all the information thizey have received during the election
campaign. In recognition of this consideration, @wE Recommendation suggests that:

12



Member States may consider the merits of includliregprovision in their regulatory
frameworks to prohibit the dissemination of partigectoral messages on the day
preceding voting?

The Recommendation also warns that material thptildished in the media other than
partisan electoral messages may have an impliditigad message or contefft.This is
true of editorials, but also of data that is présdnas ‘factual’, such as polls and
projections commissioned or conducted by a souratis not impartial. The impact of
polls is greatest in the days immediately precedadgction day. For instance, a
prediction that one candidate will win by a largargin may incline voters who are
primarily concerned about that one candidate tg ktame and not participate in other
votes on the same ballot. Consequently, many gowenits have adopted laws or
regulations that control the reporting of electapinion polls by the media. In Canada,
for example, theCanada Elections Act, 200frohibits the transmission of new election
survey results to the public on polling day andobefthe close of all the polling stations
in the electoral district. The Czech Republic andnnegro both prohibit the publicly
owned media from publicising electoral survey resdbr the entire week preceding
election day and exit polls are also interdicted.

The Electoral Code does not provide for a day diectgon, nor does it restrict the
publication of election polls and projections ore ttlay(s) immediately preceding the
elections.

Recommendation:
The government should consider the inclusion oflay“of reflection” provision ir
the Electoral Code.
The government should consider restricting the ipabbn of pre-election surveys
and exit-poll results on the day(s) immediatelycpaing the elections.

G. Content Restrictions

It is essential during an election that partiegghen wide scope to present their views
and programmes to the public and that the medidrd®e to disseminate these to the
public without interference. The ARTICLE 19 Guideds state that:

It is strongly recommended that the media be exedhfsom legal liability for
unlawful statements made by candidates or partyeseptatives and broadcast
during the course of election campaigns, other ttese which constitute
clear and direct incitement to violence. The paréind sgeakers should be held
solely responsible for any unlawful statements imeke?

Since laws of general application, for exampletimegato defamation, remain in force
during election periods, and since these laws git@vide for liability not only of the

31 Note 2, Section IlI(1).
32 |bid., Explanatory Memorandum.
% Note 3, Guideline 6.
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author of statements but also of those who pulbdistbroadcast the statements, it is
recommended that the media be granted some foimmtinity for statements made by
parties and candidates, at least during directsacpeogrammes. This will prevent the
media from being required to screen election pnognas for actionable or illegal content
— a process in which they would be likely to eritbha side of caution.

Recommendation:
The media should be protected against indirecilitplior statements made in direct
access programmes, throughout the duration ofldwti@n campaign, outside of
limited circumstances that are explicitly provided in the law.

H. Non-Interference and Protection Against Harassmet

The general situation regarding freedom of expogsss an important factor in
considering the quality of election coverage. Akdra should be free to report on the
elections without being hindered, harassed or stdgeto violence or threats. It is
disturbing in this regard that new reports of vi@le continue to surface and that past
cases do not appear to be pursued as vigoroughegshould.

In September 2002, the Council of Europe Committielglinisters published a report on
the situation of the media in Georgia that ideatifsignificant limits on media freedom
within the country, including the ongoing harasstremd intimidation of journalist¥:

According to the report:

It is quite clear that those who criticise estdi®is interests in Georgia do so at
considerable personal risk...Provincial journalisimplained [to us] that local
governors use a variety of weapons against inwestay journalists including
verbal attacks at press conferences, police iméiores, warnings from local
prosecutors, tax inspections and power shortges.

The report specifically mentions attacks on theettp Institute, Georgia’s principal
human rights organisation, and two armed attackiheprivate broadcaster Rustavi 2 in
2002, following the murder of a presenter in JUY2*

It is important that the authorities should také stbps necessary to prevent such
incidents. As the CoE Recommendation states:

Public authorities should refrain from interferimgthe activities of journalists
and other media personnel with a view to influegdime elections.

34 Compliance with member States’ commitments — FreeafcExpression and InformatioBxperts report
on the situation in Georgia, CM/Monitor (2002)1TCOE Report”). The report was only declassified in
February 2003.

% |bid., paras.52-53.

% Ibid., para.52.
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Public authorities should take appropriate stepshe effective protection of
journalists and other media personnel and theim®s, as this assumes a
greater significance during elections. At the saime, this protection should
not obstruct them in carrying out their wdrk.

The ARTICLE 19 Guidelines similarly urge governnerd make special efforts to
investigate all acts, or threatened acts, of viodenntimidation or harassment directed
against the media, or property belonging to a medjanizatiort®

Although the Electoral Code prohibits armed perséosn entering polling stations
(Article 55(3)), there are no provisions specifigalirected at protecting the media from
interference or harassment. In any event, we wetlelss that while protection through
the law is important, it is equally important thaiese laws are enforced and that in
practical terms, the authorities do all they careta harassment and violence against
media professionals — including bringing to justicese responsible for past violations.

Recommendation:
The Electoral Code should include provisions thatlieitly protect the media fron
interference by public officials and that imposedtigation on the government to
investigate attacks against the press.
The government should take all steps necessaryntb wolence against and
harassment of media professionals and bring tc@ghose responsible for attacks in
the past.

—

I. Monitoring and Complaints Body

Both the CoE Recommendation and the ARTICLE 19 @linds underline the necessity
of access for candidates, parties, members of thdicpand media workers to a
complaints system as a means of ensuring that tiigations discussed in this
Memorandum are respect&dThis body must be impartial and must act prompiig
fairly, and its decisions must be subject to pronepiew by the courts. It should be able
to hear complaints from media workers, for exam@kating to alleged incidents of
harassment, as well as from election candidateseXample relating to allegations of
incorrect reporting. This body could also exerdike function, referred to above, of
enforcing the direct access provisions in the BledtCode.

As currently structured (see Section A of this Gbegpthe CEC could potentially carry
out this function. However, proposed amendmenti¢ocomposition of the CEC would

re-politicise the body and undermine its perceivatependence and legitimacy in the
eyes of the public, thus preventing it from cargyimut any monitoring without facing

accusations of unlawful interference with the meathd the democratic process.

37 Note 2, Section IV(1) and (2).
% Note 3, Guideline 4.
%9 Ibid., Section 11(2) and Note 3, Guideline 13.
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A monitoring and complaints body could also be gitlee power to order a right of reply
or correction — the alternative would be througheshted court proceedings. Because of
to the particular power of defamatory statementscaoise injury during campaign
periods, redress for such statements should beablaiin a timely fashion. An
opportunity to reply, or to a correction or retiant can provide a particularly timely and
effective remedy in these circumstant®$he CoE Recommendation states:

Given the short duration of an election campaigny, eandidate or political
party which is entitled to a right of reply undeational law or systems should
be able to exercise this right during the campaigpiod?*

Recommendation:
The governments should either empower the CEC euantly composed — ar
create a new independent body, with powers to morénd hear complaints
regarding violations of freedom of expression dgrihe conduct of an electoral
campaign.
The Electoral Code should provide for the timelgreise of any right of reply arising
during an election campaign.

J. Additional Restrictions on Freedom of Expression

Article 75(2) of the Electoral Code states thatelection programme of a political party
or candidate “must not contain propaganda of wat aolence, of overthrowing the

existing State or social system or replacing ibtlgh violence, of violating territorial

integrity of Georgia, of calling to instigate nata strife or enmity, religious and ethnic
confrontation.”

Article 74(3) of the Code restricts freedom of eeggion and freedom of association — the
latter protected by Article 11 of the ECHR — in théowing terms:

It is inadmissible to forbid and stop gatheringsl amanifestations, except for
cases when there are slogans calling to violateanunights and liberties,
independence, and the territorial integrity of toeintry, to instigate national,
ethnic, provincial, religious, and social strife, averthrow the constitutional
system and replace it through violence, as wellteagpropagate war and
violence.

While both provisions pursue legitimate aims, we aoncerned at the considerable
potential for abuse of these provisions. We welcoimee'positive’ formulation of Article
74 — the starting point of which is that electiaitlgerings should be allowed to take place
without hindrance — but the Electoral Code shoulikenit absolute clear that election
rallies should only ever be prohibited or brokenaspa last resort, when it is absolutely
clear that the participants are calling for a wileverthrow of the democratic ord@ér.

9 Note 3, Guideline No.7.

1 Note 2, Section II(3).

*2 E.g.Yazar and Others v. Turkgudgment of 2 April 2002, Application Nos. 22793/ 22724/93 and
22725/93.
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Even then, unless there is an imminent dangeraénce, the discretion to break up a
rally should not be left to individual police oféics or other law enforcement agencies.
Rather, a judicial order should be obtained an@@wortunity should be given for both
sides to be heard.

Second, the prohibition in Article 75 on the oveot of the constitutional order should
properly be placed in a law of general applicatisach as the criminal code. By
repeating the prohibition in a sector-specific lamch as the Electoral Code, a ‘double
warning’ is sent to participants in the politicabpess that their conduct must at all times
be irreproachable. In view of the importance in deratic society of all election
processes, this is particularly unfortunate.

Recommendation:
Election rallies should only be broken up or prakeit by judicial order, when it i
absolutely clear that the participants are calling a violent overthrow of the
democratic order.
The prohibition on the use of materials calling floe overthrow of the constitutional
order should be placed in a law of general appticatsuch as the criminal code.

[72)

D

K. Reforming Broadcasting Legislation

To ensure independent, impartial and balanced bastdtoverage of the elections, it is
imperative that the process to reform Georgia’satloasting laws is completed as soon
as possible. Diverse and balanced coverage oepatid candidates is not possible in the
absence of an independent media sector, includitigriging and independent public
service broadcaster.

ARTICLE 19 has commented on several versions otita# broadcasting laws that have
been produced over the last few morfth#/e welcome the progress that has been made
in successive drafts, particularly in relation tesering the independence of both the
broadcast regulator and the public service broadcadowever, we are concerned at the
various delays in this crucial process. The curt@otdcasting laws do not provide the
guarantees necessary to ensure independence aatispiuin the broadcasting sector.
For example, there is significant scope for governiminterference with the current
regulator. Where the media is subject to governnwnpolitical interference, it is
unlikely that the guarantees recommended in theegliag sections will be effective.

Recommendations:
As a matter of urgency, the process to bring Gatsdiroadcasting laws in line with
international standards on freedom of expressionlghbe brought to a conclusion.

3 Note 1.
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