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A ‘Thesis for Discussion on Law on Media’ was eledded by the Croatian Ministry
of Culture in January 2002. This document will fothe basis for elaborating an
actual media law. ARTICLE 19 has been asked to ceminon this document,
referred to herein as the ‘media law concept pdp€his Memorandum sets out our
main concerns with the media law concept papengaleith recommendations for
reform.

There are a number of positive aspects in the madiaoncept paper. These include
provisions for the protection of journalistic soescon access to information and on
media pluralism. The media law concept paper asognises the need to harmonise
Croatian media law and regulation with internatlostandards, in particular the
recommendations of the Council of Europe and th€BS

At the same time, ARTICLE 19 believes that the raddiv concept paper contains
provisions which are contrary to international sfamls relating to freedom of
expression. Particular concerns include the exeelysdetailed and onerous system

Lwe will refer to “Theses” rather than “Articlesionsistent with the term used in the translation.



of regulation which is not sufficiently protectedaanst government interference, the
excessively detailed provisions on internal orgatiog of media bodies, the lack of a
clear distinction between systems which apply waldcasting and to the print media,
and the unduly broad nature of the rights of caiwacand reply.

1. International and Constitutional Guarantees

1.1 International Guarantees

The Universal Declaration of Human Righ(§DHR)? is generally considered to be
the flagship statement of international human gghbinding on all states as a matter
of customary international law. Article 19 of theDHR guarantees the right to

freedom of expression and information in the follogvterms:

Everyone has the right to freedom of opinion axpression; this right includes
the right to hold opinions without interference andseek, receive and impart
information and ideas through any media and regasdbf frontiers.

The International Covenant on Civil and Political RightCCPR)? a legally binding
treaty which Croatia ratified in October 1992, qudees the right to freedom of
opinion and expression in very similar terms to WeHR, also in Article 19. In
November 1997 Croatia also became a party t&Ethepean Convention on Human
Rights and Fundamental Freedom&CHR); which guarantees freedom of
expression at Article 10(1) as follows:

Everyone has the right to freedom of expressioris fight shall include freedom
to hold opinions and to receive and impart infoioratand ideas without
interference by pubic authority and regardlessrofitfers. This article shall not
prevent States from requiring the licensing of Hozesting, television or cinema
enterprises.

Croatia is legally obliged to comply with the preieins of these international treaties.

International bodies and courts have made it viggrahat freedom of expression and
information is one of the most important human tsgin its very first session in 1946
the United Nations General Assembly adopted Resal&9(l), which states:

Freedom of information is a fundamental human ragid ... the touchstone of all
the freedoms to which the United Nations is coraed?

As this resolution notes, freedom of expressiobath fundamentally important in its
own right and also key to the fulfilment of all ethrights. It is only in societies where
the free flow of information and ideas is permittédt democracy can flourish. In
addition, freedom of expression is essential iflations of human rights are to be
exposed and challenged.

2 UN General Assembly Resolution 217A(lll), 10 Det®m1948.

3 UN General Assembly Resolution 2200A(XXI), 16 Dexteer 1966, in force 23 March 1976.
“E.T.S. No. 5, in force 3 September 1953.

® 14 December 1946.
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The importance of freedom of expression in a dea@ychas been stressed by a number
of international courts. For example, the Europ&wourt of Human Rights has
repeatedly stated:

Freedom of expression constitutes one of the #abefoundations of [a
democratic] society, one of the basic conditions ifs progress and for the
development of every man ... it is applicable notydol ‘information’ or ‘ideas’
that are favourably received or regarded as inseffen or as a matter of
indifference, but also to those that offend, sharclisturb the State or any sector
of the population. Such are the demands of plumligolerance and
broadmindedness without which there is no ‘deméckaiciety’®

1.2 Media Freedom

The guarantee of freedom of expression applies pattiicular force to the media,

including the broadcast media and the Internet.tlfes Inter-American Court of

Human Rights has stated: “It is the mass mediarttate the exercise of freedom of
expression a reality.”

Because of their pivotal role in informing the pablthe media as a whole merit
special protection. As the European Court of HuRahts has held:

[l[tis ... incumbent on [the press] to impart infation and ideas on matters of
public interest. Not only does it have the taskngbarting such information and
ideas: the public also has a right to receive théfare it otherwise, the press
would be unable to play its vital role of ‘publi@tehdog™®

This applies particularly to information which, la@ugh critical, is important to the
public interest:

The press plays an essential role in a democratiety. Although it must not
overstep certain bounds, in particular in respédhe reputation and rights of
others and the need to prevent the disclosurerdfdamtial information, its duty
is nevertheless to impart — in a manner consistétit its obligations and
responsibilities — information and ideas on all terat of public interest [footnote
deleted]. In addition, the court is mindful of tFect that journalistic freedom
also covers possible recourse to a degree of eratimme or even provocatioh.

1.3 Restrictions on Freedom of Expression

The right to freedom of expression is not absolBith international law and most
national constitutions recognise that freedom opregsion may be restricted.

6 Handyside v. United Kingdgri@ December 1976, Application No. 5493/72, 1 EHRR, Para. 49.
Statements of this nature abound in the jurisproglefi courts and other judicial bodies around the
world.

" Compulsory Membership in an Association Prescrimetiaw for the Practice of Journaliswp cit,
para. 34.

® Thorgeirson v. Iceland25 June 1992, Application No. 13778/88, para. 63.

® Fressoz and Roire v. Franc21 January 1999, Application No. 29183/95 (Euapp€ourt of Human
Rights).
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However, any limitations must remain within strjcttlefined parameters. Article
10(2) of the ECHR lays down the benchmark, stating:

The exercise of these freedoms, since it carriéls Mviduties and responsibilities,
may be subject to such formalities, conditionstrieifons or penalties as are
prescribed by law and are necessary in a demo@atiety, in the interests of
national security, territorial integrity or pubkafety, for the prevention of disorder
or crime, for the protection of health or morats, the protection of the reputations
or rights of others, for preventing the discloswtf information received in
confidence, or for maintaining the authority angbamiality of the judiciary®

This article envisages restrictions on freedomxpfression but only where they meet
a strict three-part test. The jurisprudence of the European Court of Humaghi®
makes it clear that this test presents a high standhich any interference must
overcome, because of the fundamental importanc#eetiom of expression in a
democratic society. The Court has repeatedly stated

Freedom of expression, as enshrined in Article i¢Gubject to a number of
exceptions which, however, must be narrowly intetgl and the necessity for
any restrictions must be convincingly establisted.

First, the interference must be provided for by.ldle European Court of Human
Rights has stated that this requirement will bdilkedl only where the law is
accessible and “formulated with sufficient preasio enable the citizen to regulate
his conduct.*® Second, the interference must pursue a legitimate The lists of
aims at Article 10(2) of the ECHR and Article 19¢(8)the ICCPR are exclusive in the
sense that no other aims are considered to bendaggt grounds for restricting
freedom of expression. The listed aims include ghetection of national security,
public safety and the rights of others. Third, testriction must be necessary to
secure one of those aims. The word “necessary” sndeat there must be a “pressing
social need” for the restriction. The reasons gibgnhe State to justify the restriction
must be “relevant and sufficient” and the restontmust be proportionate to the aim
pursued:® Restrictions on freedom of expression that do emnply with these
requirements are illegitimate under internatioreal land would, if implemented,
represent a breach of Croatia’s obligations unad#én the ECHR and the ICCPR.

1.4 Constitutional Guarantees

Article 38 of the Constitution of the Republic ofdatia protects the right of freedom
of expression in the following terms:

Freedom of thought and expression of thought &leafjuaranteed.

10 5ee also Article 19(3) of the ICCPR.

! SeeThe Sunday Times v. United Kingd@® April 1979, Application No. 6538/74, para.(@uropean
Court of Human Rights).

2 g5ee, for exampldhorgeirson v. Iceland5 June 1992, Application No. 13778/88, para. 63.

3 The Sunday Times v. United Kingdam cit, para. 49.

4 Lingens v. Austria8 July 1986, Application No. 9815/82, paras. BYBuropean Court of Human
Rights).
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Freedom of expression shall specifically includeeffom of the press and other
media of communication, freedom of speech and pudsipression, and free
establishment of all institutions of public commeation.

Censorship shall be forbidden. Journalists shallehthe right to freedom of
reporting and access to information.

The right to correction shall be guaranteed to aeywhose constitutionally
determined rights have been violated by public comigation.

The media law concept paper refers to internatitmamhan rights mechanisms, for
example at Thesis 3, where Article 10(2) of the ROBl quoted in full, and at Thesis
66, on the independence of regulatory bodies. Tleeliamlaw concept paper is
analysed here from the point of view of Croatiggsponsibilities under international
law, with particular reference to the ECHR and jingsprudence of the European
Court of Human Rights.

2. Access To Information

Thesis 3(2) states that freedom of the media idagpon “the accessibility of
information.” The media law concept paper then ldisthes mechanisms to obtain
information held by public bodies, placing thesedies under an obligation to
disclose information upon request. Thesis 5(2)st#tat editors and journalists have
the right to seek information in order to dissertenathrough the media. This reflects
Article 38(3) of the Constitution, also limitingighright to journalists.

Under international law, everyone, not just the m@mechas a right to access
information held by public authorities. Althougtetk is nothing in principle wrong
with including access provisions in a media-speddiv, this should not be taken as
relieving the authorities of their obligation to seme access by everyone to
information. Furthermore, a proper system for eimguaccess to information requires
far more detailed legal provisions than those daathin the media law concept
paper. The ARTICLE 19 publicatiofhe Public’s Right to Know: Principles on
Freedom of Expression Legislatiosets out in some detail what a legislative regime
on freedom of information should contdt.deally, these provisions should be
included in a law specifically dealing with thisise, which is of general application.

Thesis 5(4) of the media law concept paper sthtsinformation should be released
by the authorities unless the requested informatarstitutes “a State, army, officials
or business secret.” International standards reggfdteedom of information require
that restrictions on the right to seek and obtaformation meet the following strict
three-part test:

(1) the information relates to_a legitimate disted in the law;

(2) disclosure threatens substantial haonthat aim; and

(3) the harm to the aim is greater than the public resiein having the

information®®

!5 (London: June 1999).
'8 bid., Principle 4.
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Thesis 5(4) clearly fails to establish these sadeds, instead setting out blanket bans
on entire categories of information. Such blankatsbreach international standards
in this area.

Recommendations:
A fully developed freedom of information law shoudd adopted which applies fo
everyone, in accordance with the principleSire Public’s Right to Know
The blanket bans provided for at Thesis 5(4) shdddeplaced by restrictions
which incorporate the three-part test outlined &bov

3. Regulatory Bodies

The law establishes three regulatory bodies asvisi
1. the ‘competent administrative authority’ (the Aurtity);
2. the Council for Radio and Television (the CRT); and
3. the Council for the Press (the CP).

The Authority is responsible for registering ‘megiablishers’ in the Register of
Companies (Thesis 10) and for registering medidetsuin the Register of Media
(Thesis 13). It is also responsible for the initiatof proceedings for the removal of a
media outlet from the Register of the Media (Thels§ and for the issuing of a
contravention report, potentially leading to a banits activity (Thesis 17Y.

Thesis 15, which introduces the CRT for the fiistet, places an obligation on
broadcasters to report to the CRT on their actisitand on the realisation of their
programmes. The CRT is described as “a new indepgnédgulatory body covering
the whole sector of radio and television.” The temggests that the CRT should
function as a monitoring body, examining the repastbmitted by broadcasters,
while the Authority is responsible for registration

Thesis 66 also states that a Press Council andli@ Rad Television Council shall be
established in order to monitor the implementatdrthe law and to supervise the
media market and concentration of ownership. ARHQO assumes that this Radio
and Television Council is the same body as the €bdor Radio and Television
introduced at Thesis 15.

3.1 Independence of Regulatory Bodies

The Authority is described at Thesis 2 as “a migist a governmental administrative
organisation in charge of public information.” Naention is made in the media law
concept paper of its independence. In the cadeed€RT and the CP, Thesis 66 states
that the relevant bodies should be independenttaidappointments should be made
according to the recommendations on the indepemrdehcegulatory bodies of the
Council of Europe and the OSCE. References to themdnisation of such

17 See below.
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proceedings with the OSCE and the Council of Eurmgm®mmendations are also
made at Thesis 67.

ARTICLE 19 very much welcomes these guaranteesefrtdependence of the CRT
and CP, but we are concerned about the apparektdbdndependence of the

Authority. Pursuant to international law, all pubbodies that exercise powers in the
areas of broadcast and/or telecommunications reégujaincluding bodies that

receive complaints from the public, should be pta#e against interference,

particularly of a political or commercial naturehd rational behind this is that

otherwise, the powers of these bodies might beexbim political ends, resulting in

an unacceptable restriction on freedom of expressio

Independence should, among other things, be endbredgh the rules relating to
membership, which are not enumerated in the meala ¢oncept paper. The
institutional autonomy and independence of regujatbodies should also be
guaranteed through the law in the following ways:
- specifically and explicitly in the legislation wihicestablishes the body and, if

possible, also in the constitution;

by a clear legislative statement of overall broatigmlicy, as well as of the

powers and responsibilities of the regulatory body;

by formal accountability to the public through altaparty body; and

in funding arrangements.

Recommendation:
The independence of all bodies with regulatory psvwever the media should be
guaranteed, in accordance with the principles natexve.

3.2 Proliferation of Broadcast Regulatory Bodies

Pursuant to the media law concept paper, the besaduedia will be subject to
regulation by both the Authority and the CRT. Farthore, pursuant to broadcast
legislation, broadcasters need to obtain a brosidgalicense. Broadcasters will thus
be subject to three separate regulatory bodies iShtlearly excessive. There is, for
example, no reason why broadcasters should bereebjooth to register and to obtain
a license. Furthermore, duplication of regulatooglies carries a number of risks. It
imposes an excessively onerous burden on broadsasfgovides multiple
opportunities for interference and may well lead donfusion and conflicting
standards and approaches. ARTICLE 19 recommenddtbadcasters should only
have to go through one process to obtain a licdncéroadcast, along with a
frequency appropriate to that licerie.

Recommendation:
Broadcasters should be subject to only one, inddgrerregulatory body.

8 See ARTICLE 19Access to the Airwaves. Principles on Freedom pf&ssion and Broadcast
Regulation(London: April 2002), Principle 10.
2 bid., Principle 21.4.
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3.3 Registration of Media Outlets

Pursuant to Thesis 10, a publisher/broadcaster bmisegistered in the Register of
Companies as a natural or legal person if he orhalsea domicile in Croatia and a
seat in the editorial board of Croatia, althougisthconditions can be waived by the
Authority if it believes that the medium will “furer the development of public

information and the Croatian culture.” In additi@nmnass media outlet must, prior to
the beginning of its activities, register with thathority in the Register of the Media

(Thesis 12).

To register, media outlets, both print and broatjaased to submit documentation
such as “a proof of incorporation, the Media Swtuhe programme basis together
with the fundamental premises for its realisatigihesis 12(3)). In the case of the
broadcast media, it is also necessary to submgetih@r with the application,
“photocopies of contracts and of other arrangemseratde with the organisations for
protection of the copyright and similar rights rejag the works which will be
broadcasted in its programme” (Thesis 13(4)).

The law thus provides for a two-tier registratiomogess for all media outlets, print
and broadcast. There are serious problems withstfstem both generally and from
the perspective, respectively, of the print andatdoast media. As noted above, any
regulation of this sort must be undertaken by amependent body, which the
Authority is not. Furthermore, the Authority is giv the power to waive the
registration requirement on very subjective grourfsisch power in the hands of a
body that lacks independence is a serious problem.

As regards the print media, under international ,lai@chnical registration
requirements do noper se breach the guarantee of freedom of expressioweier,
registration of the print media is unnecessary may be abused, and, as a result, is
not required in many countries. In this respedt, situation of the print media is very
different from that of the broadcast media whergulation is necessary, if only
because of the limited availability of frequencieARTICLE 19 therefore
recommends that the print media not be requireddister. As the UN Human Rights
Committee has noted: “Effective measures are nacgss prevent such control of
the media as would interfere with the right of geere to freedom of expressioff.”

Furthermore, even technical registration requirdsiéneach the right to freedom of
expression unless they meet the following condstfdn
- there is no discretion to refuse registration, oifeerequisite information has
been provided,
the system does not impose substantive conditipoa the print media;
the system is not excessively onerous; and
the system is administered by a body which is iedéent of government.

% General Comment 10(1) in Report of the Human Rigummittee (1983) 38 GAOR, Supp. No. 40,
UN Doc. A/38/40.

% See, for examplé&saweda v Polandl4 March 2002, Application No. 26229/95 (Europ€aurt of
Human Rights).
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The details of the registration scheme under tinlhdoming media law are not clear
from the media law concept paper but the systeouti;ied does not meet the above
conditions. In addition to the lack of independendéehe administering body, the
requirement that print media outlets submit theiogpamming bases is clearly
illegitimate. In the first place, the authoritiemnchave no legitimate reason to request
this information. Secondly, it should be open tmmfpmedia outlets to change their
output as they wish, without needing to inform &lehorities of such changes.

In the case of the broadcast media, it is recodriBat a fair and transparent regime
for allocating licences through an independent badyng with some regulation of
technical and content standards, is required. énking system is, however, already
provided for by other legislation. As noted aboweposing an additional registration
requirement is unnecessary and open to abuse.

Furthermore, the registration scheme is unduly @uer It is unreasonable, for
example, to require broadcasters to provide in aclv@ontracts relating to copyright.
Such contractual arrangements, along with detaledgramme planning, need to be
made on a flexible basis to allow broadcastersspand to the public interest and
develop their programmes over time.

Recommendations:
Theses 10 and 12 should be amended so that metigsoare not required to
register.
If registration is retained, it should not apply addition to any licence
requirement for the broadcast media and should simple and purely technical
procedure, overseen by an independent body, fgorihemedia. The information
requirements relating to registration should be @serous and, in particular, print
media should not have to submit information on progme plans to register.
Thesis 10 should not allow the Authority, at itsaletion, to grant special
treatment to certain media outlets.

3.4 Regulation of the Press

The media law concept paper also introduces ardifteregulatory system for the
print media, dealing with issues such as conterd andue concentration and
overseen by the CP. As noted above, there are gmsblwith duplication of

regulatory bodies and, if both registration and thuirm of regulation are retained,
they should both be overseen by one body.

Content and other regulation of the print media isighly disputed area. ARTICLE
19 generally views this sort of regulation throymghss laws, andd hocregulation of
the print media in other pieces of legislation, hwitaution, as it can be a tool for
governments to abuse rather than protect the tghreedom of expression and
information. At the same time, we understand thedrte promote better professional
standards in a country like Croatia. In our viewwever, self-regulation remains the
most appropriate means to achieve this objective; ®egulatory scheme must, at a
minimum, be undertaken by a body that is independsn government and
commercial pressures.



Recommendations:
Ideally, a self-regulatory scheme should be esthbll by the print media to deal
with concerns relating to content.
If statutory regulation is to be imposed on thenpmedia, there should only be
one regulatory body and its independence shoulbleguately guaranteed.

4. Structural and Other Media Responsibilities

4.1 Internal Structure

Theses 7 and 8, as well as the definitions at Bh2siestablish that a distinction
should be made between a publisher and an editpubdisher is a “legal or physical
person who enables the [dissemination] of the @mmgne contents of media”, while
an editor-in-chief is the person who is responsibiehe published information and is
appointed by the publisher, in consultation wita gditorial board. The definition of
‘media publisher’ in Thesis 2 suggests that theresgion can also apply to a
broadcaster and possibly the owner and/or heachwédia outlef? We will therefore
refer here to ‘publisher/broadcaster’ for clarity.

The media law concept paper is excessively inteugivstating how a media outlet
should operate. Thesis 8 states that a media duotlest have an editor-in-chief” and
also establishes the right of journalists to besatird in appointing an editor-in-
chief. Thesis 18(4) states that before substaytialbdifying its programmes, a
publisher/broadcaster has to refer to the opinicthe editorial board. In addition, the
media law concept paper provides that the ‘programasis’ (presumably a plan for
programming) should be part of an employment cahtrdbetween the
publisher/broadcaster and the editor (Thesis 18(6))

Thesis 22 provides that, within a media outlet, rédationship between the editor-in-
chief, the publisher/broadcaster and the jourrglists well as their rights and
obligations, are to be regulated by a media stalllie same Thesis also set out rules
for the drafting of the media statute, and the jbilgy for the Authority, in co-
operation with the Croatian Journalists Associattorstep in if the editorial staff fail
to put in place a media statute. The media law ephgaper also regulates
journalists’ responsibilities, their right to resigand, if there are changes in
management, their right to receive proper payméhegis 22(2)). Thesis 72 also
prescribes that existing media will be requirechtomonise their statutes with the
newly-adopted provisions. Thesis 24 states thatuanplist should have the right to
refuse to work on a programme if its content istcny to the rules of the journalistic
profession.

Although at least some of these rules are intenttecsafeguard the rights of
journalists, the internal structure of individuaddma outlets should not be imposed by
law but should rather be dealt with through thekagrunions and other private sector

22 The provisions on concentration in the media lancept paper refer primarily to the ‘media
publisher’.
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actors. Imposing rigid rules of this sort prevethis flexible development of a diverse
media which responds to the public interest inixéeg information.

Recommendation:
The provisions noted above in Theses 8, 18(4) &nd2@, 24 and 72 should be
removed from the media law concept paper.

4.2  Must-carry requirements

Thesis 21 requires the media to carry, free-of@harvarious public messages,
including “urgent information regarding the reabpardy of lives, health or property
of the citizens, the cultural and natural heritagd State security.”

Requiring the mass media to carry certain typemedsages is both unnecessary and
open to abuse. Public messages are a matter toriabldecision-making and should
not be imposed as a legal requirement. Such reqaimts are very rare in other
countries and yet media coverage of matters of ipubhportance is perfectly
adequate. The best way to ensure such coveragey iprdmoting a diverse,
independent media, rather than by imposing obtigaton the media.

Furthermore, positive obligations of this sort apen to abuse. Independent media
may be harassed, and even closed, for allegedlingato fulfil these vague
requirements. In addition, public bodies may abtiesr right to have messages
carried in the media. It is also not clear how assage concerning national and
cultural heritage can be considered ‘urgent’.

Even in the context of public service broadcasternsere obligations to promote
national culture and to inform the public are conmmiine Committee of Ministers of
the Council of Europe has voiced concern over “ruasty” requirements, stating:

The cases in which public service broadcastingrisgéions may be compelled
to broadcast official messages, declarations orncemications, or to report on
the acts or decisions of public authorities, ogtant airtime to such authorities,
should be confined to exceptional circumstancesessty laid down in laws or
regulations®

Recommendation:
Thesis 21 should be deleted.

5. Penalties

Thesis 16 states that the Authority can initiatecpedings for removal of a media
outlet from the Register of Media if the publistedadcaster “did not comply with
the provisions in a separate law.” Other groundsdmoval are:

If the publisher continues breaking the law inespit warnings in writing;

% Recommendation No. R (96) 10 on the Guaranteeeofidependence of Public Service
Broadcasting, adopted on 11 September 1996.
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If the media is not published/broadcast for moestG months; or
If the publisher/broadcaster ceases to comply whtd conditions of the
Register of the Media.

When there is a violation under Thesis 16, the maalitlet can also have its
equipment confiscated. Decisions by the Authootyegmove a media outlet from the
Register also need the consent of the CRT, althabghAuthority makes the final
decision.

Thesis 17 states that a broadcaster is not alldeéchnsmit a programme through a
medium that is not registered in the Register ef Media. When this happens the
Authority should issue a ‘contravention report’ ampose a ban on the broadcaster’s
activities through proceedings before a magistretest.

Thesis 68 states that, in successive drafts oflaive penalties and fines shall be
proposed in case of violation of its provisions.

Banning a media outlet is the most serious sangiamsible and should be imposed,
if at all, only in the very most egregious circuarstes and after repeated and gross
violations of the law which other penalties haviethto address. ARTICLE 19 is of
the view that this sanction should never be impasea print media outlet and that
fines and other measures, including possible camaction against individuals, will
always suffice. Regardless of this, a sanctionhi$ magnitude should never be
imposed through a registration process which, asdnabove, is legitimate only if it

is a purely technical process.

There are a number of other problems with Theseantl617. The reference in Thesis
16 to complying with the provisions of another lsaunclear. For example, would a
small and technical breach of another law engageptiovision? This lack of clarity
means that there is wide scope to interpret theigiom in a biased or subjective way,
undermining freedom of expression. This is paréidyl the case given that the
Authority, a body which lacks independence, is eéasWith applying this provision.

As regards broadcasters, the media law conceptr prild instead envisage a
graduated hierarchy of penalties, including wargjrgpligations to carry statements
recognising a breach of the law and fines. Onlgrattese sanctions fail to redress the
offending behaviour should more serious sanctisngh as temporary suspension
and finally licence revocation, be contemplatedrtfr@rmore, broadcasters should
have the right to appeal any administrative densimposing serious sanctions to the
courts.

In all cases, sanctions should be proportionateedharm done and, where other less
intrusive means are available to deal with the |emb these should be applied.

Recommendations:
Theses 16 and 17 should be amended to reflecoliosving:
The registration process should never be usedriortealia outlets;
Print media outlets should never be subject to ingnorders;
The reference to other laws in Thesis 16 shouldrdmeoved; the sanctions
regime in the law should apply only in the contelkbreaches of that law;
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Only an independent body should have the powempmse sanctions on media
outlets;
For broadcasters, a graduated regime of sanctitwsild be set out, in
accordance with the recommendations above; and
All sanctions should be proportionate to the haoned

6. Right Of Correction / Reply

Theses 28 to 42 deal with the right of correctibwhile Theses 43 to 45 deal with the
right of reply. These provisions set out in greetiadl both the conditions under which
a correction or reply may be requested and theggssotor appealing disputes relating
thereto to the courts. Thesis 28 defines a coaoectd include not only false
information but also “the publishing of facts anccamstances by which the wronged
party disproves or essentially extends the quatatio the published text with an
intention of disproving the same.” A correction msg/requested whenever someone
feels his or her rights and interests have beasgrassed. A right of reply may be
claimed, pursuant to Thesis 43, whenever informaiso published referring to the
claimant.

Thesis 33 sets out the circumstances in which aesigfor a correction may be
refused, including where it would be contrary tow,lais not signed or is
disproportionately long. It is clear from thesepsmns that a correction in the media
law concept paper is actually a reply as commonlyeustood, namely a submission
drafted by the claimant setting out his or her \@ewn the matter. Thesis 28 also
provides for a correction in relation to a decegsexon. Theses 35 to 42 set out the
conditions for appealing to the courts regardirmgaection, including very short time
frames. For example, the first hearing must be kheitdin 8 days and the court is to
return a verdict in 3 days.

A mandatory right of correction and/or reply isighly disputed area of media law.
In the US it is seen as unconstitutional on theugds that it represents an
interference with editorial independence while inamp Western European
democracies, the right of reply is provided by lamd works to a varying extent.
Advocates of media freedom, including ARTICLE 1@ngrally suggest that a right
of reply should be voluntary rather than prescribgdaw. However, where the right
of reply is provided by law, the following shouls@ apply:

the reply should be published or broadcast in al§rfashion;

the reply should only be in response to incorrects or breach of a legal

right, not to comment on opinions that the readewer doesn't like;

the reply receive similar prominence to the origmaterial;

a reply should be restricted to addressing thernecb or misleading facts in

the original text andhot be taken as an opportunity to introduce new issues

comment on other correct facts.

The main problem with these provisions is that thegy be claimed in excessively
broad circumstances, as detailed above. A corre@imot limited to correcting false
facts, as is the practice elsewhere, and a replgriginly not limited to cases where

4 The right of correction is also provided for intiste 38(4) of the Constitution.
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the rights of the claimant have been breached eldhdihe law appears to place almost
no conditions on the right of reply. As a resuigge provisions are open to abuse. For
example, political figures could claim a right afpty whenever an unfavourable
article about them appeared in a newspaper, cleatlyhe intention behind a right of

reply.

There are a number of other problems with theseigioms. Generally, the provisions
on the rights of correction and reply in the meldiew concept paper are far too
detailed. This imposes rigidity on these rights aisb gives the impression that
undue weight has been accorded to them. There laoe aa number of specific
problems. First, it is not acceptable to have ndat of a deceased person claim a
right of correction or reply on behalf of the desed The right to a reputation is a
personal right, which should not be able to benatal by relatives. Second, although
the list of grounds for refusing a correction itateely broad, both corrections and
replies should be limited to refuting the incorrectmisleading material; claimants
should not be able to introduce new issues in aecton or reply. Third, the
timeframes set out for appeals are excessivelytshomparticular, 8 days does not
give defendants sufficient time to prepare an adexjdefence while requiring the
court to deliver a verdict within 3 days may undualsh their consideration of the
matter, leading to hasty and poorly thought-outsiens.

Recommendations:
The scope of the right of correction should be tiaito correcting false facts
while a right of reply should only be available whehe rights of the claimant
have been breached.
The provisions on these issues in the media lawcemmnpaper should be less
detailed, leaving these matters to be agreed byanmdlets and claimants or, |if
this fails, the courts.
Relatives of deceased persons should not be alglaito a right of correction o
reply.
Media outlets should be able to refuse a correatiomeply if it is used as an
opportunity to comment on issues beyond the scdpeofalse or misleading
material.
The timeframes for appeals to the courts shoulddeensidered in favour of
longer time limits.

=

7. Measures To Promote Pluralism

7.1 Positive Measures

Thesis 4, in compliance with international standarstates that the State will take
measures to promote media pluralism, including byviding financial support for
minority language media. The State also makes arsment to provide direct and
indirect support for the development of not-forfiirmedia through measures that are
to be “transparent and public” and approved by émehdent bodies” (Thesis 4(3)).
ARTICLE 19 welcomes this initiative but notes thHahding mechanisms have in
many contexts been used to support pro-governmesdiamto the detriment of
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opposition or independent outlets. It is, therefarfegreat importance that any body
responsible for funding schemes be protected adhinst interference.

Recommendation:
The implementation of the commitments in These 4tnfne done in a manner
which ensures that the system is not susceptib@@t@rnment or other political
or commercial interference.

7.2 Concentration Measures

The media law concept paper contains detailed pi@w limiting concentration of
ownership in Theses 47 to 53. Thesis 47 providasrib person with more than 20%
of the shares of a newspaper may be a co-foundarradlio or television outlet and
that the publisher of a radio or television progmancannot publish or co-found a
daily or weekly newspaper. Furthermore, all puldishare restricted to owning 20%
of the shares of another mass media outlet. TE&sEohibits anyone from attaining
a dominant newspaper market position, defined Biagenore than 30% of all daily
or weekly newspapers sold. Thesis 51 prohibits a@yoom being involved in both
radio and television. In some cases, these pradsinay be waived where special
consent is provided (see Theses 47 and 51). Th2gsovides that “ownership shares
and decision-making rights proportions” have to leught into line with the
provisions of the law within 18 months of its eimegrinto force. The same Thesis
provides that a ‘competent administrative bodyoisupervise this process.

To facilitate the application of these measuresjimneutlets are required to provide
very detailed financial information to the authmst Thesis 7(3) states that
publishers/broadcasters have to inform the public am annual basis of the
programme for the upcoming year, as well as themeyship structure, financing and
“other facts needed for the public to be able timeste the value of the published
information, ideas and opinions.” Thesis 14(2) egathat publishers/broadcasters
should make available to the Authority for the R#gi of the Media “information on
sources and means of financing”, which must also‘dseessible to the general
public’. Thesis 46 further states that publishexsddcasters must, by 30 April,
provide the Authority with a business report foe frevious year, along with details
of contracts and general data on their businessethermore, pursuant to Thesis 15,
the Authority can request “other details”, whiche tipublishers/broadcasters are
obliged to provide.

ARTICLE 19 recognises the need in some countriepfovisions limiting overall
market dominance and undue concentration of owigerfithe media are subject to
excessive control by one or a small number of pessthe public’s right to receive
information from a diversity of sources will be wnthined.

However, there are a number of problems with tleipions on this in the media law
concept paper. First, for the most part they do represent a logical approach to
regulating ownership concentration. They would dydor example, anyone from
owning 20% of the shares of both a small weekly ahalcal radio station, while they
would not prevent someone from owning 100% of tharass of a large national
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television. The approach adopted in Thesis 48, Wwiboks at the issue from the
perspective of market dominance, is better sutteatiressing the problem.

Furthermore, the reporting requirements are extherorerous and go far beyond

what is necessary to regulate this matter. Therisieed, for example, for media
outlets to report on the marketing agencies then leanployed or their contracts with

publishers, as required by Thesis 46. Indeed, #éhews obligations on the media to

report on financial matters, scattered throughbetlaw, are in some cases repetitive
and difficult to understand. At a minimum, thesewd be brought together in one

place.

Recommendations:
The approach taken in the media law concept papepréeventing undu
concentration of media ownership should be recenstl in favour of a morg
general approach based on market share.
The various provisions imposing reporting requirateeon media outlets should
be brought together and consideration should bengie reducing the reportirg
burden on the media.

1%

8. Other Issues

8.1  Truthful and Accurate Information

Thesis 3(2) establishes the right of citizens teehéruthful, complete and updated”
information. The dangers to freedom of expressod, the ‘chilling effect’ of the State
prescribing what is and is not ‘accurate’, cannetdver-estimated. Even so-called
‘false’ statements clearly fall within the ambittbie international guarantee of freedom
of expression. Most significantly, the questionadfat is true almost always involves a
degree of subjective interpretation, not to mentiwn great difficulty of distinguishing
facts from opinions. While professional journalistsll strive to publish accurate
information, it is not legitimate to penalise themply for failing to reach this goal in
the context of a given article. News and informataf public interest are perishable
commodities and it must be expected that even thst experienced journalists will
make mistakes due to the need to publish newdiinedy fashion. Obligations of media
accuracy should be included in voluntary codes aridact and reinforced through
professional training. It is inappropriate for suctatters to be dealt with through
legislation.

In addition, Thesis 23(2) states that, prior to th&semination of information, the

journalist “must..., as much as circumstances pehéck the accuracy of the source
of information”. In general, it is a professionahtter for journalists to decide the

extent to which they must check their informatiohile;, at the same time, they must
take responsibility for any breach of the law whiehsues should they make a
mistake.
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Recommendation:
The references to truthful and accurate informa@tnTheses 3(2) and 23(R)
should be removed.

8.2 Protection of Sources

Thesis 26(1) states that journalistic sources shdnd confidential. ARTICLE 19
welcomes this provision, as it is essential foregh@yment of the right to freedom of
expression. However, Thesis 26(3) states:

[JJournalists should notify the editors-in-chiefoalb the fact from paragraph 1
[of this Thesis] before publishing and in a waysgrébed by the media by-law.

The precise implications of this paragraph are earclin particular whether it means
that journalists should communicate sources tooestin-chief or that they should
inform editors that they intend to benefit from $i#26(1). In either case, it is
unnecessary and should be removed.

Recommendation:
Thesis 26(3) should be deleted.

8.3 Harmonisation Issues

As mentioned above, the media law concept papeesederences to international
standards, for example, at Thesis 3. ARTICLE 19cwmles these references.
However, Thesis 3(3) states: “Freedom of the medgubject to the limitations that
are allowed only directly by the Constitution, dmgthe law within this frame only”.
The second part of this statement suggests thaitddkese references, international
law is not directly applicable. A clear statemdmdtt in case of conflict, international
law should take precedence over national law, wbelgreferable.

Thesis 67 establishes that, in order to ensureistensy in the legislation, Chapter 7
of the Telecommunications Law and Theses 74 tof@6eoRadio and Television Law
should be taken into consideration when drafting thedia law. This should be
clarified to make it clear whether the provisiorighee new media law will supersede
those in the Telecommunications Law and the RadibTelevision Law, while at the
same time being harmonising with international déads.

Recommendations:
The provisions on international law should be @kdli to make it clear that this
body of law will prevail in case of conflict withrGatian law.
Thesis 67 should be clarified to make it clear Whethe provisions of the new
media law will prevail over those in existing lelgison.

17



8.4  Foreign Journalists and Editors

Thesis 9 provides that editors-in-chief must haveafian citizenship and be resident
in the country. This restriction cannot be justfias there is no reason why foreign
editors and journalists should not also be ablevéok in Croatia, subject only to
immigration rules.

In addition, Thesis 70 states that the Ministryrofeign Affairs is to keep a register
of foreign correspondents. This is legitimate ahkpis form of registration meets the
conditions set out above for registration of thmpmedia, including that it is purely
technical in nature and is overseen by an indeperimely.

Recommendations:
Thesis 9 should be deleted.
Thesis 70 should be amended to clarify that thestregion system for foreig
journalists is purely technical in nature.

=]
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