a possible future mechanism on freedom of
expression and information and freedom of the
media

The Secretariat of the Council of Europe's Stee@ammittee on the Media and New
Communication Services (CDMC) has drawn up a dsiounspaper regarding a possible
future mechanism on freedom of expression and nméion and freedom of the media. This
paper sets out the need for such a mechanism a®as$ ponumber of specific questions on the
nature and tasks of the mechanism, its working ousthits relationship with existing
monitoring mechanisms, and whether additional siedglineed to be developed in the area of
freedom of expression.

ARTICLE 19 strongly endorses the suggestion toldista a new mechanism to monitor

adherence to international standards on freedoexpifession. As we will elaborate below,

we believe that existing remedies and mechaniseair sufficient in themselves to ensure
structural respect for this key right. The Europé&aourt of Human Rights, for example,

which guards the implementation of Article 10 ok tEEuropean Convention on Human
Rights, can act only on individual complaints, @sdudgments usually come only years after
a violation has taken place. It has no powers tobimaesponse to an urgent structural
situation, or to make broad-ranging recommendatfongmprovement of respect of freedom

of expression. Other Council of Europe mechanisifos, example the Parliamentary

Assembly, are for various reasons similarly unabldgake effective action to monitor the

implementation of the right to freedom of expressid/e therefore believe that there is a real
and urgent need for the establishment of a mectmathiat could monitor structural respect for
freedom of expression, take action in pressingasitts and that would have sufficient

powers and resources for the job.

The following paragraphs respond to the specifiestions posed by the CDMC Secretariat.
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Should a mechanism for protecting and promotingedeen of expression and
information and freedom of the media be establidhetheans of a Council of Europe
convention or, for example, a resolution of the @ottee of Ministers?

There are advantages and disadvantages to eithen.oBriefly, and by no means
exhaustively, the advantages of pursuing a conme+itased mechanism would include that it
would be more likely to be able to issue bindingommendations; that, having been
endowed with explicit authority by States, its nernendations might be seen as possessing
more legitimacy and carrying more weight, both witlEurope and outside; that it might
enter into force upon ratification of a minority 8fates; and that it could be opened to non
Council of Europe member States. In addition, aveation-based mechanism might also
have greater prominence. There are also disadvestaga convention-based mechanism. For
example, the political reality may be that such echanism would be subject to greater
political scrutiny and slow domestic treaty ratifiion procedures, and therefore take longer
to set up than a resolution-based mechanism. &l tegms, it is also important that care is
taken to ensure that the mechanism would not beeped as an alternative to the European
Court of Human Rights, particularly as regardsvittiial applications.

Whichever route is chosen, it is important thatfisignt funding is made available. It is
essential to the success of a new monitoring mestmathat it is sufficiently funded and
staffed to perform its tasks.

Should the relevant instrument focus on creatingexhanism and providing it with
an operational framework for promoting in practicahd concrete terms respect of
Article 10 of the European Convention on Human Rigind the related case law of
the European Court of Human Rights, or is thereeadto develop additional binding
standards in respect of freedom of expression afarmation and freedom of the
media?

ARTICLE 19 strongly feels that there already exiatshighly developed jurisprudential
framework for the protection of freedom of expressiinformation and media freedom, as
developed under the European Convention on Humght&and through recommendations
issued by relevant Council of Europe bodies. Thiereno practical need for this to be
renegotiated. We would be deeply concerned thatcésibn to develop new standards may
well result in a lowering of the existing standardhis would be extremely unfortunate. Our
strong recommendation therefore is that the appreat out in paragraphs 8 and 12 of the
discussion paper — which roughly mirror the apphotaken under the European Convention
for the Prevention of Torture (CPT) is followed.

Should professionalism, independence and impastiaf the mechanism and of its
members be seen as a priority?

We believe that, in line with similar existing Caiinof Europe mechanisms, professionalism,
the independence and impartiality of the mecharism prerequisite for its success. There

! We refer in particular to Article 35(2)(b) of tReiropean Convention of Human Rights, which baes th

Court from considering any application that “hagatly been submitted to another procedure of iatemal
investigation or settlement and contains no relemamw information”.

European Convention for the Prevention of Toramd Inhuman or Degrading Treatment or
Punishment, ETS No. 126.
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must be no hint of an appearance that the mechasisifiluenced by political, commercial or
other undue considerations, or that its memberamything other than independent, impartial
and highly professional. The convention or resolutestablishing the mechanism should
therefore include clauses such as Article 4(2)@GPT or Article 10 of the Resolution
establishing the Human Rights Commissicher.

Should the mechanism’s composition be limited imler or should it have one
member in respect of each state party or Counddwbpe member state?

The overriding consideration should be to createeghanism that functions effectively and
efficiently. We are concerned that a large membprstight be cumbersome, although this
could be overcome by establishing subcommitteesctamtry visits or the adoption of
particular reports. We are also mindful that a éangembership might make the mechanism
more costly to operate.

We would suggest that a practical way forward migiktlook at existing practice of a body
such as the European Committee for the PreventiorTasture’ which has a large
membership, and a body such as the UN Human R'@bmmittees, which has a small
membership, with a view to examining the practmdvantages and disadvantages of either
approach.

Should the mechanism engage in direct fact finditgities, in addition to examining
information provided by states party / member state base its work mostly, or
exclusively, on information provided by the state?

We believe that the driving consideration shouldtbhat the mechanism must be able to
receive and act on the basis of reliable infornmatimm any source. This could include
information obtained through fact finding missiorfspm States or from other reliable

sources. Direct fact finding missions such as thentry visits performed by the Committee
for the Prevention of Torture are an important sewf information, allowing members of the

mechanism and its experts to meet with and intenpeople on the ground. We have no
doubt that this will prove to be an invaluable s@uof information and should be explicitly

provided for in the resolution of convention seitup the mechanism.

Should the mechanism review on a regular basissthmtion in each state party /
member state?

Paragraphs (2)-(4) state:
(2) The members of the Committee shall be chosen &mong persons of high moral character,
known for their competence in the field of humaghts or having professional experience in the acteasred
by this Convention.

(3) No two members of the Committee may be nat®obthe same State.

(4) The members shall serve in their individuglasity, shall be independent and impartial, and sha
be available to serve the Committee effectively.
4 Resolution (99)50, adopted 7 May 1999. Articlestdtes that “The candidates shall be eminent
personalities of a high moral character having gets®ed expertise in the field of human rights, bljgurecord
of attachment to the values of the Council of Eerapd the personal authority necessary to disclihege
mission of the Commissioner effectively. During bisher term of office, the Commissioner shall eogage in
any activity which is incompatible with the demamds full-time office.”

Established under the European Convention foPtieeention of Torture and Inhuman or Degrading
Treatment or Punishment, note 2.
6 Established under the International Covenantioil &d Political Rights, adopted by UN General
Assembly resolution 2200A (XXI) of 16 December 1966
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Should the mechanism pay particular attention tofocus exclusively on, situations
where freedom of expression and information andedoen of the media are

particularly at risk?

Should the mechanism seek to give favourable respionstate party / member state’s
requests for guidance on particular matters?

We believe that the mandate of the new mechanismlghbe very carefully drafted to ensure
that it functions efficiently and is able to resddio urgent situations whenever this becomes
necessary. One of the main justifications for thetaleishment of a new monitoring
mechanism is that it would be able to respond ¢@nir or important structural issues in ways
that existing mechanisms cannot. Against this bamkyd, we are somewhat concerned that
an on-going system of periodic review might divti® mechanism's resources and leave it
struggling to respond to urgent situations. Hawagl that, we do also believe that on-going
periodic review of all member states can perfornveay valuable function in terms of
ensuring the implementation of Council of Europengiards across Europe. Similarly, if and
when a member state wishes to obtain guidancespedific issue, then responding to such a
request ought reasonably to be within the mechasisrandate. However, if it is decided that
the mechanism should have a broad mandate, ingudimespond to urgent situations, to
review member states on a periodic basis and ponesto requests, then it is crucial that the
funding implications of this are recognised and thechanism is provided with sufficient
resources.

Should the mechanism be entitled to have recowrsexperts and should it accept
expertise offered by states party / member states?

We believe that the mechanism should be allowedlyoon external experts whenever this is
deemed necessary. The right to freedom of expmessia complex right that encompasses
highly technical areas of activity. Complex legalegtions may be asked, for example
concerning a specific country's defamation lawfidift regulatory questions may be raised
concerning satellite or internet-based broadcagpiiagforms; or technical software-related
guestions concerning communication technologiess ihconceivable that knowledge on all
of these matters will be found within the membegrabri even the staff of the mechanism.

Should the work of the mechanism offer transparemcyarticular by making its
reports public upon adoption?

It is inconceivable that a mechanism whose maniti@tades monitoring implementation of

the right of freedom of information would itself baything other than transparent in its work.
The work of the mechanism should be guided by thejples of maximum transparency and
disclosure, as set out, for example, in Recommémla2002(2) of the Committee of

Ministers! Information should be withheld only when thereaitegitimate reason to do so,
and there is no overriding public interest in iisctbsure®

Would there be added value in such a mechanismoaitdathere be duplication with
the European Court of Human Rights, Parliamentargséibly monitoring,
Committee of Ministers monitoring, the powers & 8ecretary General, the Council

! Recommendation Rec (2002)2 on access to officialments, adopted by the Committee of Ministers

on 21 February 2002.
8 See Principles Il and IV of Recommendation (2@02
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of Europe Commissioner for Human Rights or the Begmtative on Freedom of the
Media of the OSCE?

Would enhancing the role and functions of anothestang Council of Europe body

(e.g. the Commissioner for Human Rights) providatsfactory response to the need
to give effect in practice and to promote freeddnexpression and information and
freedom of the media standards?

We believe that a new monitoring mechanism fordoge of expression could fill a real need.
Freedom of expression is a key right in a democrget/violations occur on a large scale in
countries across EuropéVe would see the main role of the mechanism gsoreting to
urgent situations and addressing structural issaesset out above, we believe that the
mechanism could also make an important contributiormproving adherence to standards
across Europe by carrying out a regular reviewlbfr@mber states and by responding to
member states' requests for assistance. The meahahould not as a matter of course take
up individual complaint4®

Looking at existing mechanisms, it is clear thateof these is able to fulfil these roles. The
Court can only decide on applications on a casedsg basis, and it is well-known that there
are lengthy delays in the resolution of applicatiomonitoring by both the Committee of

Ministers and the Parliamentary Assembly has praweffective in the past; the Secretary
General and the Human Rights Commissioner laclspieeific focus and expertise necessary
to take efficient and regular action on freedom exfpression issues; and the OSCE
Representative on Freedom of the Media is bothadireoverloaded and has a limited

mandate that precludes it from the kind of monitgrenvisaged in the CDMC Secretariat's
discussion paper.

The recent Report by the Parliamentary Assemblgm@ittee on Culture, Science and
Education, quoted in the CDMC Secretariat papezarty sets out the need for a new
monitoring mechanism on freedom of expressiofter reviewing the threats faced by
journalists in their daily work, this Report congés:

Through regular and structured monitoring by then@uttee of Ministers of serious threats
to freedom of expression in the media in membeestaviolations of Article 10 of the
Convention may be avoided, freedom of expressiathénmedia better protected, and the
lives of journalists savel.

Subsequent Parliamentary Assembly Recommendati®@d tecommends that the Committee
of Ministers:

... establish a mechanism for identifying and asialy attacks against journalists and other
serious violations of media freedom in Europe, wi#hview to developing policy
recommendations to member states on how to battéeqgt journalists and the freedom of
the media, and report back regularly on this mati¢he Assembly®

° We refer, for example, to the workload of the @gan Court of Human Rights, which finds violations

in numerous freedom of expression cases every teetre work of the OSCE Representative on Freedlotine
Media, whose reports alert to large numbers ofatiohs across OSCE territory, and to reports issyetiedia
freedom and human rights NGOs, who draw attentidmundreds of freedom of expression cases every yea
10 We would envisage the mechanism looking intoviittlial complaints only as evidence of a wider
practice of human rights violations, and with tlva af addressing a structural pattern of abuseeratian
resolving the individual case.

1 PACE Doc. 11143, 23 January 2007, 'Threats tdivhe and freedom of expression of journalists'.
12 Ibid., paragraph 55.

13 Recommendation 1783 (2007), 25 January 2007.
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Most recently, in Recommendation 1791, the Parlisamy Assembly, having flagged up
freedom of expression concerns as the first of #cific democracy-related issues, again
called on the Committee of Ministers to establigpacific mechanism to improve respect for
freedom of expression across Europe.

These repeated calls for action by the Parliamgmtasembly constitute a clear indication of
the urgent need for the establishment of a new amsin to monitor and enforce respect for
freedom of expression in Europe.

The ARTICLE 19 Law Programme advocates for the igrment of progressive standards on freedom of
expression and access to information at the intiemme level, and their implementation in dome$tigal
systems. The Law Programme has produced a numiséaralard-setting publications which outline
international and comparative law and best pradétiGgeas such as defamation law, access to infamand
broadcast regulation. These publications are edailan the ARTICLE 19 website:

http://www.article19.org/publications/law/standaekting.html

On the basis of these publications and ARTICLE D¥srall legal expertise, the Law Programme's dpsrthe
Media Law Analysis Unit which publishes around 8@dl analyses each year, commenting on legislative
proposals as well as existing laws that affectitjet to freedom of expression. The Unit was essald in
1998 as a means of supporting positive legal reffifiorts worldwide, and our legal analyses freglyelead to
substantial improvements in proposed or existingektic legislation. All of our analyses are avdiatnline at

http://www.article19.org/publications/law/legal-dyses.html

If you would like to discuss this Note further,ibyou have a matter you would like to bring to #iéention of
the ARTICLE 19 Law Programme, you can contact ubaiaddress listed on the front cover or by e-toail
law@article19.org

14 Recommendation 1791 (2007), 18 April 2007.
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Annex 1: discussion paper regarding a possible fute mechanism on freedom of
expression and information and freedom of the media

Strasbourg, 21 May 2007
CDMC(2006)025rev2

STEERING COMMITTEE
ON THE MEDIA AND NEW COMMUNICATIONS SERVICES

(CDMC)

Revised and expanded
discussion paper prepared by the Secretariat on agssible future mechanism
for promoting respect of Article 10 of the EuropeanConvention on Human Rights

This discussion paper has been revised and expamdigtit of the discussions and questions
raised during the 4th meeting of the CDMC (28 Nokiento 1 December 2006).
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Preliminary remarks

1 Article 10 of the Convention for the ProtectiohnHuman Rights and Fundamental
Freedoms (the European Convention on Human Riglifs)lates that:

1. Everyone has the right to freedom of expressitims right shall include
freedom to hold opinions and to receive and imjaidrmation and ideas without
interference by public authority and regardlessfroftiers. This article shall not
prevent States from requiring the licensing of bazsting, television or cinema
enterprises.

2. The exercise of these freedoms, since it carmeth it duties and
responsibilities, may be subject to such formaljtmonditions, restrictions or penalties
as are prescribed by law and are necessary in aatatit society, in the interests of
national security, territorial integrity or publsafety, for the prevention of disorder or
crime, for the protection of health or morals, the protection of the reputation or
rights of others, for preventing the disclosuréenbbrmation received in confidence, or
for maintaining the authority and impartiality difetjudiciary.

2 Freedom of expression and information and freeddnthe media are crucial for
genuine democracy (as referred to in the StatutdhefCouncil of Europe) and democratic
processes. During their Third Summit, the HeadState and Government of the Council of
Europe reiterated their “commitment to guarantee¢ promote freedom of expression and
information and freedom of the media as a core efgraf our democracies”.

More generally, freedom of expression and infororatire an essential component and basic
need for people in the context of democratic citstép and a condition for sustainable
democratic development. Consequently, shortcomivigeh can seriously flaw a democratic
process or compromise people’s basic rights andsnskould not be ignored. A satisfactory
response therefore requires a mechanism in the dbrancredible watchdog or early warning
system that can bring shortcomings to light anghpse concrete action for remedying them.

3 The machinery provided for in the European Cotisenon Human Rights, namely
the European Court of Human Rights, operatepost factunand only in relation to alleged
violations of Article 10 brought before the Couftea exhausting domestic remedies. This
machinery has achieved considerable results antihces to contribute to bridging gaps in
the conditions for the exercise of the fundamemight to freedom of expression and
information. Nonetheless, the general impact oesasought before the European Court of
Human Rights is likely to be protracted in time.

4 During the CDMC'’s third meeting (30 May to 2 JW2@)6), one delegation suggested
that the Steering Committee might consider theilbdag of elaborating a binding instrument
on freedom of expression and information. Misgigingere expressed that a binding
standard-setting instrument could result in lowgriaxisting standards. However, the
protection and promotion of freedom of expressiad aformation and of freedom of the
media, as enabling factors, should be an esseardraponent of any strategy to strengthen
democracy.

The possibility was therefore raised of elaboraangnstrument which would not set new or
revise existing standards but, relying in an unifjedl manner on Article 10 of the European
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Convention on Human Rights and on the related Eagewould provide a structure and an
operational framework for a robust monitoring metka of compliance with Article 10
standards. It would thus complement and reinforcgcle 10 and the mechanisms for its
protection. Such an instrument could provide a &awrk for the regular review of the
situation as regards freedom of expression andnrdton and freedom of media in states
party to that instrument and for rapid and flexit®#action to emerging concerns with a view
to promoting respect of Article 10 of the Europgaonvention on Human Rights through
cooperation and constructive dialogue, based ortcreta findings rather than on abstract
standards.

5 In a subsequent meeting, the CDMC Bureau notat rtfonitoring is an important
feature of Council of Europe work and that the né@dmonitoring activities in respect of
media and freedom of expression are highlightedrialia by the frequent references to
monitoring or follow-up in the Action Plan adopted the last Ministerial Conference on
Mass Media Policy (Kyiv, March 2005). The Bureautltd CDMC proposed that this matter
be placed on the agenda for the fourth CDMC medg@8yNovember to 1 December 2006)
and asked the Secretariat to prepare a backgrapet o facilitate the discussion.

6 As did the Bureau, during its fourth meeting, @@8MC observed that it is surprising
that there is no monitoring mechanism as regardsdivm of the media and freedom of
expression given that there is general agreemextttiiese are among the cornerstones of
genuine democracy. This has been repeatedly unddrin the case law of the European
Court of Human Rights and in Council of Europe d&d-setting instruments. Some CDMC
delegations considered that the establishmentaf aunechanism is long overdue.

The CDMC also found that the proposal merited fertltonsideration and asked the
Secretariat to develop in more detail the papepamed for this first discussion, particularly
with a view to addressing more fully the pointsgaestions raised during the meeting. Such a
document would, in turn, allow CDMC members to abtareliminary reactions from
relevant national authorities with a view to assgsthe potential political support for such a
mechanism, and to enable the Steering Committdedile what the next steps might be. The
CDMC therefore decided to resume discussions anithin at its next meeting (to be held
from 12 to 15 June 2007).

7 Subsequently, in a January 2007 report on threatthe lives and freedom of
expression of journalists (Document 11143), ther@dwf Europe Parliamentary Assembly
Committee on Culture, Science and Education expcetige view that “It [...] is not enough
to guarantee freedom of expression under Articloflthe European Convention of Human
Rights and open legal recourse to the Europeant@biituman Rights for any violations of
this freedom. Just as with the prohibition of toetwnder Article 3 of the Convention, the
supervisory mechanism of the Convention comes &e for the victims. Therefore, the
Committee for the Prevention of Torture and InhunmanDegrading Treatment has been
established by the Committee of Ministers to agsisiber states in preventing violation of
Article 3 of the Convention. A similar approach shibbe taken with regard to Article 10 of
the Convention.” In its related recommendation 173307), the Parliamentary Assembly
recommended that the Committee of Ministers “eghbh mechanism for identifying and
analysing attacks against journalists and otheowsewiolations of media freedom in Europe,
with a view to developing policy recommendationsrtember states on how to better protect
journalists and the freedom of the media”.
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Further, in its recommendation 1791 (2007) on tla¢esof human rights and democracy in
Europe, adopted in April 2007, the Parliamentargeisbly also invited the Committee of

Ministers to “establish a specific mechanism ordi@m of expression and media tasked with
the specific mandate to monitor the situation eettom of expression and of the media in
Council of Europe member states and to suggestcidre measures”.

Elements for discussion

Convention

8 A mechanism for protecting and promoting freedoimexpression and information
and freedom of the media could be established nsef a Council of Europe convention,
open to ratification by member states at their adwecretion. It could also be open to
ratification by countries that are not Council afrBpe member states (e.g. those that share
common values, a common culture or have other diesewith the member states of the
Council of Europe), at the invitation of the Comted of Ministers. This approach (followed
in respect, for example, of the prevention of tatar trafficking in human beings) would be
consistent with the expressed desirability forrargf mechanism operating in a professional
and independent manner, free from political comnstsa

It should be noted, however, that certain CountilEarope mechanisms are created by
resolution of the Committee of Ministers. Examptésthis are the European Commission
against Racism and Intolerance (ECRI) (covering wWiele of the Council of Europe
membership) and the Group of States against CeorugiGRECO) (a partial enlarged
agreement); the institution of Commissioner for HumRights was also created by
Committee of Ministers resolution.

Purpose and main features of the mechanism

9 The convention would not set out any substantiravisions. It would refer in an
unqualified manner to Article 10 of the Europeam@mtion on Human Rights and to the
related case law of the European Court of HumamtRidts objective could be to provide an
operational framework for a mechanism (e.g. a cdtemi entrusted with examining freedom
of expression and information and freedom of thelimén states party thereto with a view to
promoting respect for or preventing abuses of AatitO of the European Convention on
Human Rights, having regard to the case law ofEmpean Court of Human Rights. Due
regard should also be had in this context to ot@euncil of Europe standards (e.qg.
Committee of Ministers recommendations and dedtara} on freedom of expression and
information and on media. Council of Europe mensiates followed this approach in respect
of the prevention of torture (all member statesy to the Council of Europe Convention
on this subject).

10 It should be clearly stipulated that nothingthe convention would be construed as
limiting or derogating from the competence of thrgams of the European Convention on
Human Rights or from the obligations assumed byestgarties under that Convention.
Indeed, every effort should be made not to trespassthe functions which are properly
those of the European Court of Human Rights.
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It would not be for the mechanism set up under ¢bevention to perform any judicial

functions; its task would not be to adjudicate thatations of the provisions of the European
Convention on Human Rights (or other internatiolegjal instruments) have occurred. It
should also refrain from interpreting those instemts either in abstracto or in relation to
concrete facts. More particularly, the mechanisnough not seek to interfere in the
interpretation and application of Article 10.

Consequently, it should be clearly indicated that inechanism set up in respect of freedom
of expression and information and freedom of thalimevould not deal with applications
with a view to establishing whether there has beeolation of Article 10 of the European
Convention on Human Rights or seeking reparationéss. If issues are raised with it which
might take the form of or possibly be construedsash an application, the complainant’s
attention should be drawn to the function of thedpean Court of Human Rights and, if
appropriate, the Registry of the Court should lbermed.

11 When deciding whether there is a need for mat@egmmendations, the mechanism
would, of course, have to assess the facts avaitabt. In the absence of sufficient basis for
making recommendations (e.g. if the facts are wamcleequiring further investigation), it
should inform the state concerned and suggesttiieaimatter be further examined at the
national level and request to be kept informedefresults.

12 Article 10 of the European Convention on Humaigh® would provide the
mechanism with a point of reference for its consitlen of situations liable to pose a threat
to freedom of expression and information and freedd the media. It should be underlined
that those freedoms are not absolute (cf. in pdaicparagraph 2 of Article 10). In this
context, special attention will have to be paidre already rich and evolving case law of the
European Court of Human Rights, which will provide valuable source of guidance.
Together with other Council of Europe standardss thill permit to offer, if necessary,
guidance for the improvement of the situation.

Such guidance should be based on a well-foundegss®ent of the situation. This will
require that the mechanism is entitled to gather examine information on the situation in
each state party. The situation in states partylghwe reviewed on a regular basis (e.g. every
few years). It should also be possible to exampezific or emerging concerns on an ad hoc
basis

All of this should take place in a spirit of mutwaoperation between the states party and the
mechanism.

Organ and membership

13 The Council of Europe body entrusted with thesetions might be a committee
composed of persons of high moral character, kntawrtheir competence in the field of
human rights or having professional experiencehm area of freedom of expression and
information or the media. In this paper, referemdecontinue to be made to a “mechanism”.

Although legal expertise related to media and/eedom of expression and information may
be a very useful asset, given that the mechanisodmaot perform judicial functions, its

members will not all need to be lawyers. Recommgaods will not bind the state concerned
and, it should be reiterated, the mechanism sloalerpress any view on the interpretation of
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legal terms. A balanced representation of relevexyertise would be highly desirable
(including for example legal, journalistic, medianagement, technical, academic and also
from the consumers and civil society ends). Appedpr expertise of members should
facilitate the dialogue with states, permittingoale make concrete and pertinent suggestions
for improvement.

14 With a view to ensuring the professionalism antépendence of the mechanism, the
convention should stipulate clearly that membersesen their individual capacity (i.e. they
should not represent the states in respect of wthieli have been elected), and should be
independent and impartial.

15 Members would not need to serve on a full-tirasidh However, especially if fact-
finding missions are to be a feature of the medmts working methods, it should be
stipulated that, in addition to attending meetinggmbers should be available to serve it
effectively between meetings.

16 Consideration might be given to the mechaniswnigareduced composition (i.e. less
than one seat per Council of Europe member or gty to the mechanism). This is an
emerging trend in Council of Europe bodies. Exampiethis are the Advisory Committee of
the Framework Convention on National Minorities @hel future group of Experts on Action
Against Trafficking in Human Beings (GRETA). As egs the latter, the Council of Europe
Convention on Action Against Trafficking in Humaneigs (Article 36, paragraph 2)
stipulates that “GRETA shall be composed of a murmof 10 members and a maximum of
15 members, taking into account a gender and gpbmpa balance, as well as a
multidisciplinary expertise. They shall be electsdthe Committee of the Parties for a term
of office of 4 years, renewable once, chosen fronorggst nationals of the States Parties to
this Convention”. The Committee of Ministers hag @ determine in detail the election
procedure for GRETA members.

It should be noted, however, that certain otherncdwf Europe bodies or committees (e.g.
European Court of Human Rights, European Commiteghe Prevention of Torture and
Inhuman or Degrading Treatment or Punishment (CREYe one member per state party to
the corresponding convention.

For the election of members, inspiration could bensh from the relevant provisions of the
European Convention for the Prevention of Torturd nhuman or Degrading Treatment or
Punishment (Article 5, paragraph 5) which readodlews:

The members of the Committee shall be elected &yCthmmittee of Ministers of the
Council of Europe by an absolute majority of vofesm a list of names drawn up by
the Bureau of the Consultative Assembly of the @duof Europe; each national
delegation of the Parties in the Consultative Addgnshall put forward three

candidates, of whom two at least shall be its nai®

Where a member is to be elected to the Committeespect of a non-member State
of the Council of Europe, the Bureau of the Coraive Assembly shall invite the
Parliament of that State to put forward three cdaidis, of whom two at least shall be
its nationals. The election by the Committee of isters shall take place after
consultation with the Party concerned.
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17 Prior to the elaboration of a list by the comepétauthorities in a state party, broad
consultation with relevant media and professionmaglnisations would be desirable with a
view to candidates being nominated on their melitshould be possible for the Committee
of Ministers not to make an appointment if the gdateés proposed are not considered
satisfactory. The process of selection and app@ntrof members should seek to ensure that
the latter possess the relevant expertise, arg imdependent and, in general, will be in a
position to discharge their mandate effectivelycduld be envisaged that, when presenting
candidates, states party provide information on@mgsultation process followed with a view
to their selection and/or short-listing.

18 It should be expected that a member who fealsitivolvement in the examination of
a particular matter might compromise his or heepehdence will refrain from taking part in
a specific task, activity, discussion or decision.

19 It would be appropriate for members to be apedirfior a limited period of time (e.g.
four years) but with the possibility of renewalgietwo times). This would ensure, on the one
hand, that membership evolves and adapts to chgquegicumstances and needs, in terms of
both competencies and experience and, on the bémel, that the mechanism can profit from
expertise gained in the course of its own work teefa member is replaced. It might be
appropriate to arrange for a staggered membersWwainprocess, so as to avoid, to the extent
possible, the risk of a large proportion of membssimg replaced at the same time.

Working methods, with particular reference to information gathering activities

20 Information gathering is bound to be a key aspéthe work of the mechanism. It
should be the sole responsibility of the mechanisnorganise its information gathering
activities. Such activities may take the form oftleanges with relevant authorities (at a
distance) or on site fact finding. The informatigathering process could also involve
contacts with and receiving submissions from dévant stakeholders (e.g. media and media
professionals and their professional organisatioindl, society organisations).

21 As regards in particular fact finding missiotise mechanism should review on a
regular basis the situation in each state partydiition, ad hoc fact finding activities could
be organised in response to particular situationsneerging concerns, or for the purpose of
following up on previously made suggestions. To éleent possible (resources permitting),
the mechanism should also respond favourably toestg from states party to assess the
situation in respect of specific issues with a viewoffering the state concerned guidance on
the matter. The mechanism may also decide to follpwon concerns expressed by other
Council of Europe bodies (e.g. the Parliamentangefitbly, Commissioner for Human
Rights), other international organisations or cédtiety organisations.

In respect of the mechanism’s ordinary programmaabivities, inspiration could be drawn
inter alia from the European Commission Againsti®acand Intolerance. ECRI’s “country-
by-country” approach deals with all of the Counafl Europe member states on an equal
footing. This work takes place in four to five yearcles, covering ten to twelve countries per
year. For this purpose, countries are divided h@terogeneous groups (e.g. the countries to
be covered in 2007 are Andorra, Latvia, Liechtanstdalta, Moldova, the Netherlands, San
Marino, Serbia and Ukraine).
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22 The mechanism should enjoy a certain discratodecide the timing and scope of
fact finding activities in circumstances where ftesn of expression and information and
freedom of the media are more at risk, e.g. indbetext of natural disasters or calamities
resulting from human action, in times or placesofial commotion, in respect of terrorist
actions or anti-terrorist operations, in times @frwr areas where armed conflict takes place.
The authorities should provide particular assistandand refrain form creating any obstacle
to or interfere with) the fact finding process. Meweless, in exceptional circumstances, it
should be possible for a state to request thattfiiading mission be postponed; in such
cases, the matter should be addressed through ltadimsu between the mechanism and the
authorities of the state concerned with a view ¢onptting the mechanism to perform its
functions within reasonable time and in an effextivanner.

23 Each state party should make available to theham@sm or a delegation thereof all of
the information which is necessary for it to caont its task. Nonetheless, there should be
flexibility and, if necessary, consultation betwelee mechanism and a state party as to the
form in which that information will be supplied.&ds party should be free to submit any
additional information they consider appropriate.

More generally, the information gathering processld involve contacts with and receiving
submissions from all relevant stakeholders (e.gdim@nd media professionals and their
professional organisations, civil society organese). Fact finding missions would offer an
opportunity to engage in direct contacts with th®we-mentioned stakeholders and with
relevant authorities. Particular attention showddohid to state parties’ regulatory framework,
safeguards, policies and other measures in plackthe situation in practice as regards the
right to freedom of expression and information andcerning the media.

24 Fact finding missions need not be carried oulbgf the members of the mechanism.
Indeed, it seems more appropriate that they béedaaut by small teams (e.g. at least two
members, but in ordinary circumstances a slighilghér number might be considered
appropriate), assisted by the Secretariat andidéssary, by experts or consultants. It will be
for the mechanism to decide upon the compositioa phrticular delegation. For its part, a
visiting team should be able to decide upon thermftion it considers necessary for
achieving its purpose (and will seek to obtain ribni relevant authorities or other

stakeholders). On the other hand, the mechanismidgtonsider all of the information and

observations that the authorities deem approptieseibmit to it.

The members (or, exceptionally, the member) chésexarry out a mission should enjoy the
necessary authority for the contacts with the matioauthorities. They should have
responsibility for the general conduct of the massand for the findings submitted to the
mechanism after the visit.

25 It would be appropriate to foresee that a stae notified in advance of the
mechanism’s intention to conduct a fact finding sios. The authorities should in particular
be informed of the composition of the visiting dgdon and of the matters to be examined
during the visit; however, this should not preclutie examination of other issues falling
within its remit. Moreover, in light of the ordinaprogramme of activities for each year,
relevant stakeholders (and state authorities) cauddmit relevant information to the
mechanism at an early stage, in anticipation chct finding mission, or to start preparing
submissions to present to a visiting delegation.
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Having regard to the principle of cooperation tvauld inspire the work of the mechanism, it
would be most important that a state be given elnduge to prepare for a visit and to
provide all information that may be required. Eveffort should be made to ensure that any
assistance provided by the authorities to facdiiatpractice a fact finding mission does not
compromise the effectiveness and call into quegtierindependence of delegations.

26 The mechanism should have the possibility tdk ¢be assistance of independent
experts or consultants in gathering and processifaymation and better understanding a
particular situation or in identifying the measumegjuired to address any shortcomings
observed. The experts or consultants should bedbbyrthe same duties of independence and
impartiality as members and would act under the haeism’s authority. In exceptional
circumstances, the state concerned could makesamned request for the replacement of an
expert. A request to this end should be resolved Bpirit of cooperation through mutual
consultation between the mechanism and the statg pa

The purpose of having recourse to independent &xpeould be to supplement the
experience of the mechanism or of a delegation. fdssibility to resort to independent
expertise will be of particular relevance in thenwxt of fact finding missions. The
mechanism should also take advantage of nationgérége made available to it by the
parties, both in the fact finding process and watlview to better understanding a given
situation. However, the mechanism should not bentduwy the views of the experts it calls
upon or are made available to assist it.

When organising a fact finding mission, accountuttide taken of the need for a delegation
to have at its disposal sufficient knowledge of #tate concerned and its language. In
particular, during fact finding missions, delegasoshould, if necessary, be assisted by
interpreters.

27 Each state party should be required to desigarateuthority or person with a view to
facilitating communication with the mechanism. Tdghority or person in question should
be capable of facilitating the work of the mechaniand/or assisting it in its work. The
ongoing communication and cooperation between thechamism and a state party’s
authorities will be of particular importance.

Reporting

28 Whenever it is appropriate, but especially folllg a fact finding mission, the
mechanism should transmit a fact-based reportdcsthte concerned, taking due account of
the observations which may have been submittechbystate in question. The mechanism
may consult with the state concerned with a viewuggesting, if necessary, improvements in
the protection or towards the promotion of freedomexpression and information and
freedom of the media. Recommendations for improvimggsituation should be fact-based, as
concrete as possible and clearly set out in cotsgecific reports.

29 The information gathered would have to be cédlsefinalysed and reports are bound
to involve complex matters and technical aspecigeristhat it may therefore take a certain
time before a report is ready for transmission hHe state party concerned, it should be
possible — it would even be desirable — to comnatrigreliminary observations to the
competent authorities, without prejudice to the endetailed report that would subsequently
be prepared. Immediate observations would faaliéstrly action on the part of the authorities
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to remedy any serious failings identified. Informatprovided by the authorities on remedial
action taken would be included in the report.

30 It is clear that maximum transparency is delsrab respect of matters relating to
freedom of expression and information and freedérin® media, all the more so given that
they feature among the pre-requisites for democraplic disclosure of reports would also
be consistent with the approach followed by ECRI GRETA.

In this context, inspiration can be drawn from @i 38, paragraphs 5 and 6 of the Council of
Europe Convention on Action against TraffickingHoman Beings, which read as follow:

5. GRETA shall prepare a draft report containirgy ahalysis concerning the
implementation of the provisions on which the ew#ilbn is based, as well as its
suggestions and proposals concerning the way inhwihie Party concerned may deal
with the problems which have been identified. Treftdreport shall be transmitted for
comments to the Party which undergoes the evalualis comments are taken into
account by GRETA when establishing its report.

6. On this basis, GRETA shall adopt its report andclusions concerning the
measures taken by the Party concerned to implethenprovisions of the present
Convention. This report and conclusions shall b& $& the Party concerned and to
the Committee of the Parties. The report and canahs of GRETA shall be made
public as from their adoption, together with eveahtcomments by the Party
concerned.

31 The mechanism (or its secretariat) should afé@peration to states party towards the
implementation of its recommendations. If the stadgty concerned fails to cooperate or
refuses to improve the situation in the light ok tmechanism’s recommendations, the
mechanism should be able to decide, after the peotycerned has been offered an
opportunity to make known its views, to make itsifion publicly known.

32 The mechanism should address regular (yeagrieto the Committee of Ministers,

providing an overview of its activities and raisiagy issues of Council of Europe-wide
interest in respect of freedom of expression afatimation and freedom of the media. These
reports should be transmitted also to the Parliaang\ssembly of the Council of Europe.

Duplication
33 The question of the added value or (risk of)lidapon should be addressed.

As already indicated, the European Court of Humaght® examines cases concerning
alleged violations of Article 10 of the Europeann@ention on Human Rights often a
considerable time after the events. A means of ptimg respect or preventing violations at
an early stage should be seen as complementang twdrk of the Court, without there being
duplication or overlap.

There would be no overlap with other Council of &e bodies or other organisations, given
that other monitoring exercises in respect of Aetid0 are not fully independent (e.qg.
Committee of Ministers monitoring) or professiomaltheir functioning, or are selective in
terms of the countries or themes they examine (@agliamentary Assembly monitoring;
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Representative on Freedom of the Media of the Gzgéion for Security and Co-operation in
Europe).

Reference might also be made to Article 52 of theoRean Convention on Human Rights
which foresees that, at the request of the Segr&aneral, member states shall furnish an
explanation of the manner in which its internal lamsures the effective implementation of
any of the provisions of the Convention. This psiai could well be applied in respect of

Article 10, but is not likely to offer the advantsgof a specific mechanism (e.g. in terms of
professional experience and direct contacts, amdptiovision of specific advice towards

remedying any shortcomings identified). Furtherit$n1996 Declaration on the protection of
journalists in situations of conflict and tensidine Committee of Ministers indicated that, in

urgent cases, the Secretary General could takelispedl appropriate action on receipt of

reports on infringements of rights and freedomgoafnalists in member states in situations
of conflict and tension and called on member statemoperate with the Secretary General in
this regard. It would appear that, to date, the€acty General has not invoked or applied this
provision. Further, its scope remains limited taaiions of conflict and tension.

While the independent Council of Europe institutioh Commissioner for Human Rights

offers certain possibilities, the Commissioner'sryvébroad mandate (to promote the
awareness of and respect for human rights in th€atécil of Europe member states) will

make it had to examine freedom of expression afration and freedom of the media
issues in detail and with the professional acuniment would be required to advice member
states on concrete measures required to remedstantfalls identified.

Further, the Council of Europe remains the onlyaaigation which develops standards in the
media field and, in consequence, is in a privilegesition to examine compliance with those
standards. The introduction of the monitoring medtra described here would give high
public prominence to the Council of Europe’s rakepromoting observance of Article 10
standards.

34 The mechanism should seek to cooperate withr ttbdies, both in the international
and domestic spheres, with a view to maximisingaatpvithout duplication. In this context,
particular attention should be paid to the work arfid/or synergies developed with, other
Council of Europe bodies (e.g. European Court ofmdn Rights, Parliamentary Assembly,
Commissioner for Human Rights, standard settingdsgdther monitoring mechanism) and
those of other international organisations (e.gitédnhNations Special Rapporteur on the
Promotion and Protection of the Right to Freedor®pinion and Expression, Representative
on Freedom of the Media of the Organization forusiz and Co-operation in Europe).

Moreover, the Council of Europe mechanism shoukteioefforts being made at domestic
level with a view to protecting and promoting freed of expression and information and

freedom of the media, and in this context shoulg ¢hae attention to action being taken by
and privilege synergies with relevant domestic bsede.g. national parliaments, human rights
commissions, ombudspersons, freedom of expressianedlia commissions or regulatory

authorities).

Concluding remarks

35 From a Council of Europe perspective, a mechasisch as the one outlined above
would be fully justified given that freedom of ergsion and information and freedom of the
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media are an essential component and basic neepefiple in the context of democratic
citizenship and sustainable democratic developnént goes to the heart of the objectives
and core values of the Organisation. Steps desigoeguarantee in practice respect of
member states’ commitments in this respect aretber fully justified.

36 It might be added that a number of items in Awtion Plan adopted at the last
Ministerial Conference on Mass Media Policy (KyiMarch 2005) have a monitoring
component, in particular items 8 (freedom of exgi@s and information in times of crisis), 9
(concentration of media ownership), 14 (democratid social cohesion dimensions of digital
broadcasting), 16 (independence of public serviamdicasting), 18 (intellectual property
rights and freedom of expression) and 28 (defamatith should also be recalled that the
Kyiv Action Plan was incorporated in its integrityto the Action Plan adopted at the Third
Summit of Heads of State and Government of the €ibohEurope (Warsaw, May 2005).

37 Item 8 of the Kyiv Action Plan merits separatensideration. It calls for the
“[monitoring of] the implementation by member Statd the texts adopted by the Council of
Europe on freedom of expression and informaticini@s of crisis”.

The Group of Specialists on freedom of expressmahiaformation in times of crisis (MC-S-
IC), subordinate to the CDMC, was asked to condigemethods that could be used for such
monitoring. As part of their reply, the MC-S-IC ahced a working definition of “crises” as
“situations in which freedom of expression and infation is threatened”. It proposed a
stronger mechanism for monitoring compliance of @wluwf Europe standards on freedom of
expression and information in such situations. Avemtional mechanism for protecting and
promoting freedom of expression and information &eeédom of the media following the
broad lines set out above would fully embrace (@maiplete) the proposal made by the MC-
S-IC.

38 Finally, as already indicated, the Parliamenfesyembly has called on the Committee
of Ministers to establish a mechanism on freedomexafression and media tasked with the
specific mandate to monitor the situation of fremdof expression and of the media in

Council of Europe member states and to suggestcidre measures; the mechanism should
in particular be capable of identifying and analgsiattacks against journalists and other
serious violations of media freedom in Europe, véthiew to making recommendations to

member states on how to better protect journaksid the freedom of the media. A

mechanism along the lines described in this pamerddvgive full and adequate response to
the Parliamentary Assembly’s request.



