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ARTICLE 19

GLOBAL CAMPAIGN FOR FREE EXPRESSION

This Memorandum provides comments on the draft Aelakds “Act to establish the Media
Commission” (the draft Act), which is likely to Ipdaced before the newly elected parliament
in the 2006/2007 session.

If adopted, the Act would establish a Commissiothviroad regulatory powers over the
media in the Cook Islands. The Commission wouldeointed by the minister responsible
for broadcasting, and while its primary functionsul appear to be in regard to radio and
television, it would also have broad regulatory posvover print and internet media content.
It would, amongst other things, not only license bhoadcast media but it would also monitor
the extent to which all media comply with “commuyngtandards and expectations” and hear
and decide complaints brought by members of thdigulb it upholds a complaint, it may
direct the media outlet concerned to publish aemtion or apology; if the media outlet fails
to comply with the direction, then a fine of upN@D10,000 may be imposed. It would also
draft relevant codes of conduct for the media, Whice then formally approved by the
relevant government minister.

ARTICLE 19 is concerned at both the broad regulatweep that the Commission is likely
to have, and at the lack of independence of thesaged Media Commission. The
Commission would have regulatory powers over paintl internet-based media as well as
over broadcast media. We do not feel that thipm@priate; self-regulation is internationally
recognised as the preferred form of regulationpfamt and internet media. We also note that
no democratic country in the world has the kincdafitrols over internet content as proposed
in the draft Media Act. If the proposed internettant control is pushed through, Cook
Islands would find itself in the company of couesrsuch as Kazakhstan.

We are also deeply concerned at the lack of anggsafds to protect the Media
Commission’s independence from the government ditiqggd or economic interests. The

Commission’s board is to be appointed by the Mamist and two of five Board members,
including the chair, will be appointed wholly withithe minister’s discretion — and the
Commission will be required to act on any policyedtives received from the Government.
Coupled with the short terms of office of memberstioe board, this will leave the

Commission wide open to governmental manipulation.

We are also concerned at the vagueness of sonte ditensing criteria — in particular, the
lack of what any definition of what “fit and profjeneans in the context of what persons may
hold a licence — and at the undue discretion giwethe Media Commission in relation to
licence suspension or revocation.

The following paragraphs elaborate on these coscand recommendations. Our comments
are based on international human rights law and besparative practice in media
regulation. Section 2 of this Memorandum sets batdpplicable standards in international
law; Section 3 compares key parts of the draftaitinst those standartls.

! Given the seriousness of our concerns with regatile Commission’s independence and the exteifieof
proposed regulation, we do not comment on somieeo$inaller detail of the draft Act.
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ARTICLE 19
GLOBAL CAMPAIGN FOR FREE EXPRESSION

Article 19 of the Universal Declaration on Human Right&JDHR)? a United Nations
General Assembly resolution, guarantees the rigtiteedom of expression in the following
terms:

Everyone has the right to freedom of opinion angression; this right includes the
right to hold opinions without interference andseek, receive and impart informa-
tion and ideas through any media and regardleksmiers.

The UDHR is not directly binding on States but padt it, including Article 19, are widely
regarded as having acquired legal force as customternational law since its adoption in
1948 The 1993 Vienna World Conference on Human Rigédfirmed its full commitment

to theUniversal Declaration of Human Rights

The International Covenant on Civil and Political RigttCCPR)? a formally binding legall
treaty, guarantees the right to freedom of opirdad expression at Article 19, in terms very
similar to the UDHR. Although the Cook Islands Im@gther signed nor ratified the ICCPR, it
is nonetheless an authoritative elaboration ofrtgbts set out in the UDHR and hence of
relevance here.

The Cook Islands own Constitution guarantees fijlet tio freedom of expression at Section
64°

The right to freedom of expression is also protdte the three regional human rights
systems, at Article 10 of tHeuropean Convention on Human RigtECHR), Article 13 of

the American Convention on Human Righésd Article 9 of theAfrican Charter on Human
and Peoples’ RightsWhile neither these treaties nor the judgmentsaafits and tribunals
established under them are formally binding onGbek Islands, they provide good evidence
of the appropriate interpretation of the right teeldom of expression as guaranteed by the
UDHR and the ICCPR as well as by the Cook IslanolssGitution.

LB !

Freedom of expression is a key human right, inipdar because of its fundamental role in
underpinning democracy. In its very first sessinii1946, the UN General Assembly adopted

2 UN General Assembly Resolution 217A(lll), adopiédDecember 1948.

3 See, for exampleBarcelona Traction, Light and Power Company Limidse (Belgium v. Spain) (Second
Phase) ICJ Rep. 1970 3 (International Court of Justitdégmibia OpinionICJ Rep. 1971 16, Separate Opinion,
Judge Ammoun (International Court of Justid¢g)artiga v. Pena-Irala 630 F. 2d 876 (1980) (US Circuit Court
of Appeals, ¥ Circuit). Generally, see M.S.McDougal, H.D.LasdwélC.Chen,Human Rights and World
Public Order Yale University Press (1980), pp. 273-74, 325-27.

* Report of the World Conference on Human Rights, i¢. No. A/CONF.157/24 (Part 1), 13 October 1993.
®UN General Assembly Resolution 2200A(XX1) of 16 Batber 1966, in force 23 March 1976. The ICCPR
had been ratified by some 160 States by Novemk&s.20

® Constitution of the Cook Islands, Section 64(1)é)p://www.paclii.org/ck/legis/num_act/cotci327/

" Adopted 4 November 1950, in force 3 September 1953.

8 Adopted 22 November 1969, in force 18 July 1978.

° Adopted 26 June 1981, in force 21 October 1986.
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GLOBAL CAMPAIGN FOR FREE EXPRESSION

Resolution 59(I) which stated: “Freedom of informatis a fundamental human right and ...
the touchstone of all the freedoms to which thetéthiNations is consecratetf."The UN
Human Rights Committee has stressed the importaficbeedom of expression in a
democracy:

[T]he free communication of information and idedsowt public and political issues
between citizens, candidates and elected reprdisestéas essential. This implies a free
press and other media able to comment on publiesssvithout censorship or restraint
and to inform public opinion. ... this implies thatizens, in particular through the media,
should have wide access to information and the ppity to disseminate information
and opinions about the activities of elected bodies their members.

The guarantee of freedom of expression appliedltiorans of expression, not only those
which fit with majority viewpoints and perspectives

Freedom of expression constitutes one of the dasdntindations of [a democratic]
society, one of the basic conditions for its pregrand for the development of every man

. it is applicable not only to ‘information’ or ‘@hs’ that are favourably received or
regarded as inoffensive or as a matter of indiffeeg but also to those that offend, shock
or disturb the State or any sector of the poputatiBuch are the demands of pluralism,
tolerance and broadmindedness without which theene idemocratic society”

Freedom of expression has a double dimensionptepts not only the individual's right to
impart information and ideas but also the generdllip's right to receive them. This is
explicit in international guarantees of freedonegpression such as thogeoted above, and
has also been stressed by international cdurts.

$ # !

The right to freedom of expression is not absolB@th international law and most national
constitutions recognise that freedom of expressi@y be restricted. However, limitations
must remain within strictly defined parameters ldavn by Article 19(3) of the ICCPR:

The exercise of the rights provided for in paraprapf this article carries with it special
duties and responsibilities. It may therefore bljestt to certain restrictions, but these
shall only be such as are provided by law and acessary:

(a) For respect of the rights or reputations oenth

(b) For the protection of national security or afbpfic order ¢rdre publig, or of

public health or morals.

It is a maxim of human rights jurisprudence thastnietions on rights must always be
construed narrowly; this is especially true of tigiht to freedom of expression in light of its
importance in democratic society. Any restrictionfeeedom of expression must meet a strict
three-part test, as recognised by the UN HumantRiGbmmittee. This test requires that any

10 14 December 1946. The term ‘freedom of informatisrused as a catch-all phrase for freedom of esgion
and the free circulation of ideas and information.

' Gauthier v. Canada7 April 1999, Communication No. 633/1995, par&4l

2 Handyside v. United Kingdgn¥ December 1976, Application No. 5493/72, par@.(Buropean Court of
Human Rights). Statements of this nature abourtilarurisprudence of courts and other judicial bsdiround
the world.

13 See, for example, the judgment of the Inter Anagri€ourt of Human Rights i@ompulsory Membership in an
Association Prescribed by Act for the Practice afirfalism Advisory Opinion OC-5/85 of November 13, (Series
A) No. 5 (1985), para. 30.
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ARTICLE 19
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restriction must a) be provided by law, b) be fbe tpurpose of safeguarding one of the
legitimate interests listed, and c) be necessaaghteve this goal.

The first condition, that any restrictions shoutl ‘provided by law’, is not satisfied merely
by setting out the restriction in domestic law. Istagion must itself be in accordance with
human rights principles set out in the ICCPRhe European Court of Human Rights, in its
jurisprudence on the similarly worded ECHR provisioon freedom of expression, has
developed two fundamental requirements:

First, the law must be adequately accessible: theer must be able to have an
indication that is adequate in the circumstancetheflegal rules applicable to a given
case. Secondly, a norm cannot be regarded as 4 Ualess it is formulated with
sufficient precision to enable the citizen to regelhis conduct: he must be able — if
need be with appropriate advice — to foresee, ttegree that is reasonable in the
circumstances, the consequences which a givemauty entaif

The second condition requires that legislative messsrestricting free expression must truly
pursue one of the aims listed in Article 19(3) bé iCCPR, namely the protection of the
rights or reputations of others or of national sgégupublic order ¢rdre publig or public
health or morals.

The third condition means that even measures wsdeek to protect a legitimate interest must
meet the requisite standard established by the ‘teenessary”. This is a very strict test:

[The adjective ‘necessary’] is not synonymous witidispensable”, neither has it the
flexibility of such expressions as “admissible” ,rdmary”, “useful”, “reasonable” or
“desirable”. [It] implies the existence of a “preag social need*®

Furthermore, any restriction must restrict freedofrexpression as little as possibté.The
measures adopted must be carefully designed t@\axlihe objective in question, and they
should not be arbitrary, unfair or based on irmeioconsideration¥ Vague or broadly
defined restrictions, even if they satisfy the “gded by law” criterion, are unacceptable
because they go beyond what is strictly requirgorédect the legitimate interest.

% &

The guarantee of freedom of expression applies patticular force to the media, including
the broadcast media. As the Inter-American CouHwwhan Rights has stated: “It is the mass
media that make the exercise of freedom of exgressieality.™®

This does not imply that the media should be elgtiree and unregulated. However, because
media regulation affects both the media’s rightré@dom of expression and the public’s right to

4 Faurisson v. FranceDecision of 8 November 1996, Communication Nd/%893 (UN Human Rights
Committee).

15 Sunday Times v. the United Kingdaldgment of 26 April 1979, Application No. 653&/para. 49
(European Court of Human Rights).

% |bid., para. 59.

" Handyside v. the United Kingdodudgment of 7 December 1976, Application No. $4®3para. 49
(European Court of Human Rights).

8 SeeR. v. Oake$1986), 26 DLR (4th) 200, at 227-8, (Canadian 8o Court).

19 Compulsory Membership in an Association Prescribgd.aw for the Practice of Journalismote 13, para.
34.
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receive information, there are a number of congatio it. First, and generally, any licensing
system established by States must pass the ‘gredchby law’ and ‘necessary in a democratic
society’ parts of the three-part test for reswicsi stipulated in Article 19(3) of the ICCBR.
Second, one of the main goals of regulation musiohjgromote pluralism and diversity in the
media®* Third, any bodies with regulatory powers in thia must be independent of
government, both formally, through the legislatibat establishes them, and in actual fact and
everyday practic&

$ )

This section provides our detailed comments angestgpns regarding the draft Act. Broadly
speaking, our concerns fall into three separategoaies: first, a set of concerns regarding the
wide regulatory scope of the proposed Media Conionsssecond, a set of concerns and
recommendations regarding the independence and rpowé the proposed Media
Commission; and third, a miscellaneous set of coscen licensing matters.

$ * 1+ #" & #

Part 2 of the draft Act sets out the functionste proposed Media Commission. Clause 13
stipulates 7 separate functions:

(a) to encourage media in the Cook Islands to cetiad develop Cook Islands identity
and indigenous culture;

(b) to encourage the coverage of television andoradbadcasting, and print media to
parts of the Cook Islands that would otherwise neaeive a commercially viable signal or
newspaper;

(c) to advise the Minister on codes of publishing &roadcasting practice;

(d) to advise the Minister on advertising and in&trcodes of practice;

(e) to hear and determine licensing applicatiordeuart 3 of this Act;

) to hear and determine complaints under Paftthis Act; and

(9) to monitor the extent to which broadcastersblipbers, advertisers and internet
content providers comply with community standanad expectations.

Part 4 of the Act lays down, separately, the kifidstandards’ that the Commission should
enforce. In particular, Clause 24(2) specifies thdit media outlets — whether print,
broadcasting or internet — must ensure that theipu is consistent with the following
principles:

(a) the observance of good taste and decency,gtakin account community standards
and the timing and context of the programme, &tiatlvertisement or internet content;

(b) the maintenance of law and order;

() the privacy of the individual;

(d) the principle of balance that when controvédrgsgues of public importance are
addressed in news and current affairs, reasonffbléseare made, or reasonable opportunities
are given, to present significant points of viethei in the same programme or publication,
or in other programmes or publications within thexipd of current interest, subject to the

% See, for examplelnformationsverein Lentia and Others v. Austr28 October 1993, Application Nos.
13914/88, 15041/89, 15717/89, 15779/89 and 1720p&a. 32.

2 |bid., para. 38.

22 Council of Europe Recommendation (2000)23 on idefpendence and functions of regulatory authorfties
the broadcasting sector, adopted 20 December 2000.
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right of all media to put forward editorial opinioprovided the editorial nature of the
comment is clearly apparent to the reader, listesreviewer as the case may be; and

(e) news and current affairs being truthful anduaate on points of fact; and

() the requirement to deal justly and fairly wiimy person referred to in an article or
programme, or who is taking part in a programme; an

(9) at certain times of the day, the need for becaatkrs to take into account the young
age of potential listeners and viewers.

Under Clause 25, the Minister may adopt codes adtpne to elaborate on these principles, as
proposed by the Media Commission after consultatwith broadcasters, publishers,
advertisers and internet content providers.

Clause 2 of the draft Act limits its applicabilty only to those websites that originate from
or are hosted within the Cook Islands, or those¢ #na established or hosted overseas by a
person who is ordinarily resident in the Cook Islan

Analysis and comment

We are concerned by both the proposal that the M€&dimmission should have regulatory
powers over the internet and print media, and leyvidigue nature of many of the proposed
media standards.

Self-regulation for print and internet media

While it is well-established that broadcasting nieyregulated by law, countries around the
world have recognised that statutory regulationgont and internet media is unnecessary.
While statutory broadcast regulation can be judifiby the spectrum available for
broadcasting use, no such justification existsttierprint or internet-based media. Moreover,
the principles outlined in Section 2.3, above, atetthat in order to protect and promote
freedom of expression, the least restrictive meangegulation should be imposed on the
media necessary to protect legitimate interestatutry bodies are always at risk of political
interference and abuse; in our experience, they faantion satisfactorily only in well-
established democracies with a strong traditiothefrule of law.

Many established democracies see statutory regalafithe print media as anathema to press
freedom. It is instructive to note that a recemiaie members attempt in the United Kingdom
to introduce statutory regulation for the print naedvas firmly rejected by the UK
Government on the grounds that “no laws should ipalty restrict press freedom. The
Government should not intervene in any way in wdatewspaper or magazine chooses to
publish. We support self-regulation and the basithe Government's relationship with the
independent Press Complaints Commisstbe UK self-regulatory body for the press — A19
is support for effective self-regulation. Newspaperay not publish whatever they like, but
must abide by the law, as we all must, and thatides laws covering defamatory material ...
To conclude, the Government have no intention ekigling over the end of more than 300
years of press freedor?™

This has also been recognised at the internatienal. In a Joint Declaration in 2003, the
United Nations Special Rapporteur on Freedom ofnfopi and Expression and his
counterparts at the Organisation of American Statebs the Organisation for Security and
Cooperation in Europe urged States to recognisefuhdamental differences in nature

% House of Commons, Hansard Debates, 25 Februafy 203. 614, 61§erthe Parliamentary Under-
Secretary of State for Education and Skills (Dérekgg).
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between print, broadcast and internet media wigfane to regulatioi® And in the African
context, a formal Declaration has been adoptedhbyAfrican Commission on Human and
Peoples’ Rights stating that “[e]ffective self-réafion is the best system for promoting high
standards in the medi&>”

With regard to internet-based media, the CounciEafope’s Committee of Ministers has
adopted a Declaration that states: “Member statesild encourage self-regulation or co-
regulation regarding content disseminated on thermiet.”® This is because the Internet as a
medium is very different from the broadcast or pnmedia. It includes small, one-person
websites and blogs as well as large and profedjaman news sites such aswvw.cnn.com
and political party websites sit ‘side by side’ kvfjovernment ministry websites and the site
of the local football or rugby club. These sitesirmat all be subjected to the same exacting
standards that are required of broadcasdfefée internet is also an international medium:
content that is uploaded in New York can be immedifaaccessed in Moscow, and the news
from Brisbane can be watched ‘live’ in Paris, FrnEhere is no shortage of airwaves, unlike
in the broadcast media, and, unlike the print meddaneed for access to a print press and
distribution network in order to be able to publisha wide audience. Everyone with access to
a PC and a telephone line can publish to a potemtidience of millions on the internet.
While this situation can be frightening to mediguktors, there is no evidence that this huge
diversity has led to lawlessness: like everyone,dlsternet publishers are liable under the
laws of the land for information disseminated bgrth If someone based in the Cook Islands
publishes material on-line that is defamatory aftaer Cook Islander, then that can be dealt
with in the local courts. In other words, therens pressing need for the introduction of
statutory regulation for the internet media. ltelling that no democratic country in the world
has instituted the kind of overarching internetteahregulation proposed in the draft Act.

Our overarching recommendation would thereforehiag¢ the Media Commission should have
no regulatory or other powers over the internebwer print media. We see no evidence that
self-regulation for these media in the Cook Islahds failed, nor do we see any other
justification for introducing statutory regulation.

Broad scope of regulatory functions

Clause 24(2) of the draft Act outlines general eahtprinciples, stipulating, amongst other
things, that all media output must be “in good daahd decency”, “taking into account
community standards”, that news and current affautput must be truthful and accurate, and
that persons must be dealt with “justly and fairhf’hese general principles are to be
elaborated by the Commission in separate codesasfipe, and will then serve as the basis
for a complaints mechanism.

While we appreciate the need for legislation to @at general principles, which are then
elaborated upon in further detail in separate caaheisregulations, we believe that a number
of the principles outlined in the draft Act crosetline and are simply too broad. This is
particularly the case with the requirement thatgpgonme output must be “in good taste and

24 Joint Declaration of 18 December 2003, accessible
http://www.cidh.oas.org/relatoria/showarticle.agpgPs88&I1D=1.

% Principle IX, Declaration of Principles on FreedofrExpression in Africa, October 2002:
http://www.achpr.org/english/resolutions/resolué@nen.htmil

% Principle 2, Declaration on Freedom of Commun@atn the Internet, May 2003:
http://www.coe.int/t/e/human_rights/media/H-Inf(Z)007_en.pdf

%" See the landmark judgment of the United StateseBup Court on the Communications Decency Reno v.
American Civil Liberties Union117 S.Ct. 2329, 138 L.Ed.2d 874 (1997).
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decency, taking into account community standaréit only is it difficult to find truly
commonly shared values, even within the numericaihall Cook Islands community, the
idea of “decency” is also easily abused to supppesisical criticism, particularly when that is
expressed in harsh terms. It is important to reitait while freedom of expression is not an
unlimited right, it does protect speech or expmsghat some sectors of society may find
offensive.

The requirement to deal ‘justly and fairly’ withnggens is also very broad and easily abused,;
as is the requirement that programming must besietent with the maintenance of law and
order”; instead, it would be better if the drafttAnore specifically required broadcasters to
refrain from broadcasting material likely to encage or to incite the commission of crime.
Similarly, the requirement on news and currentiesfautput to be ‘truthful and accurate’ is
easily misinterpreted as an absolute obligatiosurh programmes to provide 100% true and
accurate programming — needless to say, such aeamnt would be impossible to fulfil.

We suggest that the use of all of these termsappld in favour of more precise language.
We refer to modern broadcasting legislation, sushhe UK Communications Act of 2003,
and the codes that have been adopted pursuardttiéetislation, as an example of how the
wording of the draft Act can be improved in thigaed. It requires, for instance, that news is
reported with “due accuracy® — a standard that is subtly but significantly eliént from
requiring news to be “accurate”. Another way ofgsing this obligation would be to require
that newscasters should “strive for” accuracy #irtheporting.

We are also concerned that of the functions of@benmission listed in Clause 13, the only
one that substantively relates to media contentherdirst and last ones: that the Commission
should “encourage media in the Cook Islands t@cethnd develop Cook Islands identity and
indigenous culture” and that it should monitor thdent to which the media “comply with
community standards and expectations”. We beliee¢ this last functions is too vague to
serve as a meaningful statement of the Commissi@umstions, primarily because the
meaning of the term “community standards and expects” is insufficiently clear. And
while the promotion of local content and culturena in itself an unsuitable function for a
broadcast regulator, we are struck that there isvaoriding requirement on the Commission
to protect and promote the public’s right to reeeinformation from a variety of sources and
on a diverse range of matters. We are also sthatkthe only mention to broadcasters’ right
to freedom of expression is in Clause 14, wheresthphasis is on the exceptions to the right
rather than protection of the right itself. Proiectof broadcaster’'s right to freedom of
expression and the public’s right to a diverse pluglalistic media should be among the two
key functions of any media regulator.

# ;
The Media Commission should have no regulatory thero powers over the
internet or print media.
The draft Act should list protecting freedom of eegsion and the public’s right
to a diverse and pluralistic media as among the fkegtions of the Media
Commission.
The use of vague terms such as “good taste andncgcand “community
standards and expectations” in media content stdaddould be avoided.

28 See Section 319(2)(d) of the Communications AGR20
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The media content standards should not place amliabsobligation on media
outlets to provide fully truthful and accurate newst instead require that
broadcasters “strive for” accuracy.

$ g # " &

The draft Act envisages that members of the Boarttieo Commission will be appointed by
the relevant minister. Under Clause 4, the ministeuld appoint two members in his own
discretion — one of them would be a lawyer and W@l$o serve as the Commission’s chair;
and he would appoint one each from three to fiveninees put forward by broadcasters,
publishers and members of the chamber of commesgectively. The draft Act does place
certain conditions on who may become a member ebthard, for example to require that
they have relevant skills and to prevent conflietanterest, but it fails to require that the
members themselves or the board as a whole shouktién as an independent body.
Clause 16 stipulates that the Commission “’shalNehaegard to any policy directions
conveyed to it by the Minister in writing and whiake not inconsistent with the functions or
powers of the Commission as prescribed by this ,Aefthough any such government
instructions must be published in the Commissidoillswing annual report.

Analysis and comment

We are extremely concerned that as envisaged,dhenssion will effectively function as an
executive arm of government. There is nothing endhaft Act to protect the independence of
the board or its members, who are ministerial afiees on a short leash — their term of office
is only three year8 — and the Commission is required to comply witk dinectives received
from the government save for those that truly aledrty fall outside the scope of its powers
and functions.

This breaches the internationally recognised reguemt that any bodies which exercise
regulatory or other powers over broadcasters ahdramedia must be independent from
government, politics or business interests. Thiacile has been explicitly endorsed in a
number of international instruments, including thant Declaration by the UN, OAS and
OSCE special mandates on freedom of expressionredfeto earlier and a specific
Recommendation from the Council of Europe’s Coneritbf Ministers. Central to both is the
idea that regulatory bodies should be established manner which minimises the risk of
interference in their operations, for example tiglto@an open appointments process designed
to prorrgﬁte pluralism, and which includes guaransgganst dismissal and rules on conflict of
interest:

The Council of Europe’s Recommendation (2000)23enindependence and functions of
regulatory authorities for the broadcasting seotay be taken as an example of international
best practice in this area. It states, in Chaptef the Appendix:

3. The rules governing regulatory authorities for lthheadcasting sector, especially their
membership, are a key element of their independenkerefore, they should be

2 n fact, the draft Act does not even use the windependent’ or ‘independence’ in regard to thenBassion
or its members.

%0 See Clause 5.

31 Articles 3-8 of the CoE Recommendation and Prieci ofAccess to the Airwaves
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defined so as to protect them against any interarein particular by political forces
or economic interests.

4. For this purpose, specific rules should be defiagdegards incompatibilities in order
to avoid that:

- regulatory authorities are under the influenceaditigsal power;

- members of regulatory authorities exercise fungtiaor hold interests in
enterprises or other organisations in the medieelated sectors, which might
lead to a conflict of interest in connection witkemmbership of the regulatory
authority.

5. Furthermore, rules should guarantee that the mendiéhese authorities:
- are appointed in a democratic and transparent manne
- may not receive any mandate or take any instrugtia@m any person or body;
- do not make any statement or undertake any actiwchwmay prejudice the
independence of their functions and do not takeagiwantage of them.

6. Finally, precise rules should be defined as regdregossibility to dismiss members
of regulatory authorities so as to avoid that désal be used as a means of political
pressure.

7. In particular, dismissal should only be possible@ase of non-respect of the rules of
incompatibility with which they must comply or inuzcity to exercise their functions
duly noted, without prejudice to the possibility fhe person concerned to appeal to
the courts against the dismissal. Furthermore, id&hon the grounds of an offence
connected or not with their functions should onéy fossible in serious instances
clearly defined by law, subject to a final sentebhge court.

8. Given the broadcasting sector’s specific naturethedeculiarities of their missions,
regulatory authorities should include experts ie #reas which fall within their
competence.

The 2003 Joint Declaration by the UN, OAS and OS$jfecialised mandates for the
protection of freedom of expression states simply:

All public authorities which exercise formal reguly powers over the media should be
protected against interference, particularly obétigcal or economic nature, including by

an appointments process for members which is teaesf allows for public input and is

not controlled by any particular political parfy.

These same principles are also reflected in a nuofbeases decided by national courts. For
example, a case decided by the Supreme Court aa8ka held that a draft broadcasting bill

was incompatible with the constitutional guararaé&eedom of expression. Under the draft
bill, the Minister had substantial power over appments to the Board of Directors of the

regulatory authority. The Court noted: “[T]he authplacks the independence required of a
body entrusted with the regulation of the electomiedia which, it is acknowledged on all

hands, is the most potent means of influencingghatr®

We therefore recommend that, at a minimum, thetdhkat should require that both the
Commission as a whole and its individual membersesendependently and in the public
interest. The following wording could be used:

32 Adopted 18 December 2003.
33 Athukorale and Ors. v. Attorney-GeneralMay 1997, Supreme Court, S.D. No. 1/97-15/299¢) 2 BHRC
610.
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The Media Commission shall enjoy operational anuhiatrative autonomy from any other

person or entity, including the government and ahits agencies. This autonomy shall be
respected at all times and no person or entityl seak to influence the members or staff of
the Media Commission in the discharge of theirelytor to interfere with the activities of the
Media Commission, except as specifically providaody law3*

In order to enhance their independence, Board mesrdieould serve for at least five
years, and they should be appointed in an operdantbcratic process, with input from
civil society. They should not be appointed by amher of the executive arm of
government — such as a government minister — ldberdy a multi-party democratic
forum, and the Media Commission should not be reguto follow policy directions
conveyed to it by the minister. The Board as alelstiould be reasonably reflective of
Cook Islands society, and the Commission should leufficient long-term funding to
enable it to carry out its legitimate functionshaitit undue pressure from the government.
We refer to ARTICLE 19's owrAccess to the Airwaves — Principles on Broadcast
Regulation and Freedom of Expressiarhich compiles best international practice in the
area of broadcast regulation, for more detail @rdtevant regulatory principles.

# ;
The draft Act should protect the independence o blee Commission as a whole
and of its members.
Board members should be appointed in an open amoatatic process and by a
multi-party democratic forum, with input from cisbciety.
The Media Commission should not be required toowllpolicy directions
conveyed to it by the minister.
Board members should serve for at least five years.
The Commission should have sufficient long-termding to enable it to carry
out its legitimate functions without undue pressuoen the government.
The Board as a whole should be reasonably reflecivCook Islands society.

$$ & #

Criteria for the issue of a licence

Under Clause 19, a broadcasting licence may besedfuf the Commission deems the
applicant not to be a “fit and proper” person tédneuch a licence. The meaning of the term
“fit and proper” is not defined.

While we are aware that the term “fit and propes”used in broadcasting laws in other

countries, we are concerned that the term remdlidefined. This means that the term is

easily abused for political purposes, for exampleefuse a licence to a person or company
whose editorial line is likely to be critical ofeélgovernment of the day. Our concerns in this
regard are heightened by the close ties betweeMéuta Commission and the government,

which we criticise in Section 3.2 of this Memorandu

Licence revocation
Clause 22 allows a licence to be suspended or eevfuk any of six reasons:
(a) a breach of any provision of the Act or regaled made thereunder;

3 Taken from ARTICLE 19'#\ccess to the Airwaves — Principles on BroadcaguRéion and Freedom of
ExpressionLondon, 2001http://www.article19.org/pdfs/standards/accessaiesgpdf
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(b) a breach of a licence condition;

(c) failure within 3 months of the date on whichistdue, to pay the licensee’s annual
licence fee or any penalty thereon;

(d) failure to commence carrying on broadcastifighe type specified in its licence
within 3 months after the issue of its licence;

(e) failure to carry on broadcasting of the typeecsfied in its licence for a period
exceeding 3 months; or

) on the written request of the licence holder.

Paragraphs (2)-(9) of clause 22 contain some pureédnd fair process considerations to be
followed by the Commission.

We are concerned that licence suspension or regacigta very serious measure that should
be taken only in response to serious and repeateacltes of key licence conditions, or
important other statutory requirements, and onljegfser sanctions have failed to have an
effect. For example, a broadcaster that incitead¢@l hatred and has been fined repeatedly for
incitement to racial hatred could legitimately beipped of its licence. The draft Act,
however, fails to require either that the sancsbould be proportionate, or that a graduated
approach is followed. Thus, under the draft Actbr@aadcaster could have its licence
suspended for a failure to abide by a very mingerice condition — or, indeed, for a failure to
abide by the very vague requirement in Clause a4 hhoadcasts should be “in good taste”.
This would constitute a clear violation of the htoaster’s right to freedom of expression,
which would however be legal under the draft Actiaag as the procedural requirements of
Clause 22 are complied with and the broadcastgiven proper notice and an opportunity to
respond.

# :
The draft Act should list exhaustively the detailg@unds on which a licence
may be refused, rather than use the catch-all dereion of whether an applicant
is “fit and proper” to hold a licence.
The draft Act should require that any sanction thatnposed on a broadcaster for
failing to abide by the law or its licence conditis proportionate to the breach.
The draft Act should require that sanctions arétuted in a graduated fashion.
Licence suspension or revocation should be imposédin response to a serious
breach of a licence condition or the law, and omlyen lesser sanctions have
failed to remedy the breach.
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