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l. Introduction

This Memorandum analyses the Working Paper on th@d3ed Right to Information
Act 2002 (“Working Paper”), prepared by the Law QGoission of the Republic of
Bangladesh and being circulated for public comm&he Working Paper was produced
in early 2002 and underwent limited circulation fmymment. It was circulated more
widely in due course and ARTICLE 19 obtained a coplate 2003. The Working Paper
provides both narrative discussion on the maineisdo be dealt with by a freedom of
information act and also provides specific draftswgggestions. Our comments relate to
these, understood as a single set of proposals.

ARTICLE 19 welcomes this initiative as a positivées to advance freedom of
expression and information in Bangladesh. The Wayktaper addresses many of the
key issues and elements needed in an effectivddreef information law, including an
obligation on government bodies actively to publisiormation about their activities and
decisions, procedures for accessing informationl Hwi both government and private
bodies, a right to appeal any refusals to discioB®mation, and a system of sanctions
for intentional contravention of the law.



There are, however, some omissions and weakndssew¢ recommend be addressed.
For instance, any access to information law shaeulgersede secrecy legislation, to the
extent of any inconsistency, and this paramountistshould be provided for explicitly in
the legislation. Additionally, the regime of excepis to disclosure should be subject to a
public interest override clause. The Working Pagdso fails to establish guarantees for
the independence of the appeals tribunals. FintdllWorking Paper fails to provide for
protection for whistleblowers, as well as for thed® disclose information in good faith
pursuant to the access to information law. We t#tase and other concerns below.

This Memorandum analyses the proposals set otiteinlorking Paper against two key
ARTICLE 19 publications in this areahe Public’'s Right to Know: Principles on
Freedom of Information Legislatioffthe ARTICLE 19 Principle$) and A Model
Freedom of Information Lawthe ARTICLE 19 Model Law¥. The former sets out
principles based on international and comparatest practice and has been endorsed by,
among others, the UN Special Rapporteur on Freeafo@pinion and ExpressiohThe
latter translates these principles into legal form.

I. International and Constitutional Obligations

[I.L1 Freedom of Expression

The Introduction to the Working Paper sets out tblevant legal bases, under both
national and international law, for the right tdoirmation — namely Article 19 of the
Universal Declaration of Human RightdJDHR)® Article 19 of the International
Covenant on Civil and Political RighCCPR)? ratified by Bangladesh in September
2000, and Article 39 of the Constitution of Bangdal.

Article 19 of theUniversal Declaration of Human Right&JDHR)® a UN General
Assembly resolution, binding on all States as atenaif customary international law,
sets out the fundamental right to freedom of exgoesin the following terms:

Everyone has the right to freedom of opinion angression; this right includes the
right to hold opinions without interference andseek, receive and impart information
and ideas through any media regardless of frontiers

The International Covenant on Civil and Political Rightt CCPR)/ a formally binding
legal treaty guarantees the right to freedom ofhiopi and expression also at Article 19,
in terms very similar to the UDHR. By ratifying th€ CPR, State Parties agree to refrain
from interfering with the rights protected thereincluding the right to freedom of

! (London: ARTICLE 19, 1999). Available dittp://www.article19.org/docimages/512.htm

2 (London: ARTICLE 19, 2001). Available dtttp://www.article19.org/docimages/1112.htm
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expression. However, the ICCPR also places an atiig on State Parties to take
positive steps to ensure that rights, including@di@m of expression and information, are
respected. Pursuant to Article 2 of the ICCPR, éStathust “adopt such legislative or
other measures as may be necessary to give etiettet rights recognized by the
Covenant.” This means that States must create a&moament in which a diverse,

vigorous and independent media can flourish, amovige effective guarantees for
freedom of information, thereby satisfying the peiblright to know.

Freedom of expression is also guaranteed by tlee ttegional human rights treaties, the
African Charter on Human and Peoples’ Righthie American Convention on Human
Rightsand theEuropean Convention on Human Rights

1.2  Freedom of Information

In the earlier international human rights instrutsefreedom of information was not set
out separately but included as part of the fundaateight to freedom of expression.
Freedom of expression, as noted above, includesighe to seek, receive and impart
information. Freedom of information, including thght to access information held by
public authorities, is clearly a core element a$ thght. There is little doubt as to the
importance of freedom of information. The UnitedtiNas General Assembly, at its very
first session in 1946, adopted Resolution 59(l)ictvistates:

Freedom of information is a fundamental human raid ... the touchstone of all the
freedoms to which the UN is consecralted.

The right to freedom of information as an aspedreédom of expression has repeatedly
been recognised by the UN. The UN Special RappoxeuFreedom of Opinion and
Expression has provided extensive commentary @&igint in his Annual Reports to the
UN Commission on Human Rights. In 1997, he stat@icthe Special Rapporteur,
therefore, underscores once again that the tendeihoyany Governments to withhold
information from the people at large ... is to be@sgly checked* His commentary on
this subject was welcomed by the UN Commission ambin Rights, which called on
the Special Rapporteur to “develop further his cantary on the right to seek and
receive information and to expand on his obsermatend recommendations arising from
communications In his 1998 Annual Report, the Special Rapportgeclared that
freedom of information includes the right to acaeésrmation held by the State:

8 Adopted at Nairobi, Kenya, 26 June 1981, OAU D®AB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982), entered
into force 21 October 1986.

° Adopted at San José, Costa Rica, 22 November T980S. Treaty Series No. 36, 1144 U.N.T.S. 123,
entered into force 18 July 1978.

10 Adopted 4 November 1950, E.T.S. No. 5, enterenlfimice 3 September 1953

1 Adopted 14 December 1946.

12 Report of the Special Rapporteur, 4 February 1B€dtnotion and protection of the right to freedom of
opinion and expressiotUN Doc. E/CN.4/1997/31.

¥ Resolution 1997/27, 11 April 1997, para. 12(d).



[T]he right to seek, receive and impart informatiorposes a positive obligation on
States to ensure access to information, partigweith regard to information held by
Government in all types of storage and retrievatays....*

In 2000, the Special Rapporteur provided extensweamentary on the content of the
right to information as follows:

Public bodies have an obligation to disclose infation and every member
of the public has a corresponding right to receiwdormation;
“information” includes all records held by a pubbody, regardless of the
form in which it is stored,;

- Freedom of information implies that public bodieglish and disseminate
widely documents of significant public interesty fexample, operational
information about how the public body functions aheé content of any
decision or policy affecting the public;

- As a minimum, the law on freedom of information sldomake provision
for public education and the dissemination of infation regarding the
right to have access to information; the law shoalsb provide for a
number of mechanisms to address the problem oftarewf secrecy within
Government;

- A refusal to disclose information may not be basadthe aim to protect
Governments from embarrassment or the exposure rohgdoing; a
complete list of the legitimate aims which may ifiyshon-disclosure should
be provided in the law and exceptions should beomdy drawn so as to
avoid including material which does not harm thgitimate interest;

- All public bodies should be required to establigiern accessible internal
systems for ensuring the public’s right to receiméormation; the law
should provide for strict time limits for the preséng of requests for
information and require that any refusals be ac@orga by substantive
written reasons for the refusal(s);

- The cost of gaining access to information held bglic bodies should not
be so high as to deter potential applicants andteethe intent of the law
itself;

- The law should establish a presumption that all tmge of governing
bodies are open to the public;

- The law should require that other legislation bgenpreted, as far as
possible, in a manner consistent with its provisjothe regime for
exceptions provided for in the freedom of inforroatilaw should be
comprehensive and other laws should not be peurtittextend it;

- Individuals should be protected from any legal, mustrative or
employment-related sanctions for releasing inforomabn wrongdoing, viz.
the commission of a criminal offence or dishonefiture to comply with

14 Report of the Special Rapporteur, 28 January 1R@8notion and protection of the right to freedom of
opinion and expressiotUN Doc. E/CN.4/1998/40, para. 14.



a legal obligation, a miscarriage of justice, cptron or dishonesty or
serious failures in the administration of a publkcly®

Once again, his views were welcomed by the Comarissh Human Right¥

In November 1999, the three special mandates caddm of expression — the UN

Special Rapporteur on Freedom of Opinion and Egasthe OSCE Representative on
Freedom of the Media and the OAS Special RappordaeuFreedom of Expression —

came together for the first time in November 199@ar the auspices of ARTICLE 19.

They adopted a Joint Declaration which includedftilewing statement:

Implicit in freedom of expression is the publicight to open access to information
and to know what governments are doing on theialewithout which truth would
languish and people’s participation in governmeotild remain fragmented.

The right to freedom of information has also beeaplieitly recognised in all three

regional systems for the protection of human rigiéghin the Inter-American system,
the Inter-American Commission on Human Rights apgdo the Inter-American

Declaration of Principles on Freedom of Expressio®©ctober 2008% The Principles

unequivocally recognise freedom of information, luding the right to access
information held by the State, as both an aspecfreddom of expression and a
fundamental right on its own:

3. Every person has the right to access informattmwut himself or herself or his/her
assets expeditiously and not onerously, whethiee itontained in databases or public
or private registries, and if necessary to updat®irect it and/or amend it.

4. Access to information held by the state is al&mental right of every individual.
States have obligations to guarantee the full esesiaf this right. This principle allows
only exceptional limitations that must be previgusstablished by law in case of a real
and imminent danger that threatens national sgdardemocratic societies.

The African Commission on Human and Peoples’ Rigatently adopted a Declaration
of Principles on Freedom of Expression in Afriédrinciple IV of which states, in part:

1. Public bodies hold information not for themselvag bs custodians of the
public good and everyone has a right to accessrtfuemation, subject only to
clearly defined rules established by law.

2. The right to information shall be guaranteed by liemaccordance with the
following principles:

everyone has the right to access information hgloublic bodies;
everyone has the right to access information hgldrlvate bodies which is
necessary for the exercise or protection of arfytyig

15 Report of the Special RapporteBromotion and protection of the right to freedonopinion and
expressionnote 3, para. 44.

16 Resolution 2000/38, 20 April 2000, para. 2.

1726 November 1999.

18 108" Regular Session, 19 October 2000.

19 Adopted at the 32nd Session, 17-23 October 2002.



any refusal to disclose information shall be subjexr appeal to an
independent body and/or the courts;

public bodies shall be required, even in the alsefia@ request, actively to
publish important information of significant publiderest;

no one shall be subject to any sanction for rabepsn good faith
information on wrongdoing, or that which would dese a serious threat to
health, safety or the environment save where th@sition of sanctions
serves a legitimate interest and is necessaryanecratic society; and
secrecy laws shall be amended as necessary to yamipl freedom of
information principles.

Within Europe, the Committee of Ministers of the udoil of Europe adopted a
Recommendation on Access to Official Documents 092#° Principle 1l provides
generally:

Member states should guarantee the right of everyorhave access, on request, to
official documents held by public authorities. Thusnciple should apply without
discrimination on any ground, including that ofinagl origin.

The rest of the Recommendation goes on to elabora@me detail the principles which
should apply to this right. Of particular inter@sPrinciple 1V, which states:

IV. Possible limitations to access to official doauents

1. Member states may limit the right of access fficial documents. Limitations
should be set down precisely in law, be necessary democratic society and be
proportionate to the aim of protecting:

i. national security, defence and internationatiehs;

ii. public safety;

iii. the prevention, investigation and prosecutafrcriminal activities;

iv. privacy and other legitimate private interests;

v. commercial and other economic interests, be finesate or public;

vi. the equality of parties concerning court pratiegs;

vii. nature;

viii. inspection, control and supervision by puldigthorities;

ix. the economic, monetary and exchange rate pgliof the state;

X. the confidentiality of deliberations within oetween public authorities during

the internal preparation of a matter.

2. Access to a document may be refused if theatisek of the information contained
in the official document would or would be likelp tharm any of the interests
mentioned in paragraph 1, unless there is an alegrpublic interest in disclosufé.

The Commonwealth, of which Bangladesh is a menti@s,recognised the fundamental
importance freedom of information on a number afasons. As far back as 1980, the
Commonwealth Law Ministers declared in the Barba@mmmuniqué that, “public
participation in the democratic and governmentalcpss was at its most meaningful
when citizens had adequate access to official inédion.??

20 Recommendation No. R(2002)2, adopted 21 Febriuz0g.2

2 |bid.

2 gee:
http://www.humanrightsinitiative.org/programs/aiirtternational/cw_standards/communigue/default.htm




More recently, the Commonwealth has taken a nummbgignificant steps to elaborate on
the content of that right. In March 1999, the Commealth Secretariat brought together
a Commonwealth Expert Group to discuss the issu&eaidom of information. The
Expert Group adopted a document setting out a numibprinciples and guidelines on
the right to know and freedom of information asuanan right, including the following:

Freedom of information should be guaranteed asgal land enforceable right

permitting every individual to obtain records anébrmation held by the executive,

the legislative and the judicial arms of the stakewell as any government owned
corporation and any other body carrying out puhlitctions?®

These principles and guidelines were adopted byCivemonwealth Law Ministers at
their May 1999 Meeting in Port of Spain, Trinidatlalobago. The Ministers formulated
the following principles on freedom of information:

1. Member countries should be encouraged to refyaedlom of information as a
legal and enforceable right.

2. There should be a presumption in favour of disalesaand Governments should
promote a culture of openness.

3. The right of access to information may be subjedinited exemptions but these
should be narrowly drawn.

4. Governments should maintain and preserve records.

5. In principle, decisions to refuse access to recamdd information should be
subject to independent reviet.

The Law Ministers also called on the Commonweaétbr&tariat to take steps to promote
these principles, including by assisting governmdirough technical assistance and
sharing of experiences.

The Law Ministers’ Communiqué was considered by @mwmmmittee of the Whole on
Commonwealth Functional Co-operation whose repatér approved by the Heads of
Government® stated:

The Committee took note of the Commonwealth Freedbinformation Principles
endorsed by Commonwealth Law Ministers and forwatdeHeads of Government.
It recognized the importance of public access thciaf information, both in
promoting transparency and accountable governandeira encouraging the full
participation of citizens in the democratic proc&ss

As discussed in the Working Paper, internationalriacognises that the right to information
is not absolute. However, restrictions on it mustriarrowly circumscribed. Specifically,

% Quoted inPromoting Open Government: Commonwealth Principkes Guidelines on the Right to
Know background paper for the Commonwealth Expert @idaeting on the Right to Know and the
Promotion of Democracy and Development (London330arch 1999).

24 CommuniquéMeeting of Commonwealth Law Ministers (Port ofa$p 10 May 1999).

% TheDurban CommuniquéDurban: Commonwealth Heads of Government Meefisg\ovember
1999), para. 57.

%6 CommuniquéCommonwealth Functional Co-operation Report ef@mmmittee of the Whole (Durban:
Commonwealth Heads of Government Meeting, 15 Nowsb99), para. 20.



any restriction on the right must meet a strice¢hpart test. This test, which has been
confirmed as applying generally to freedom of egpien (of which freedom of information
is an essential component part) by both the UN HuRights Committe€ and a number of
national and international couftsrequires that any restriction must be providedaly, be

for the purpose of safeguarding a legitimate isierand be ‘necessary’ to secure this
interest.

Critical to an understanding of this test in the@fc context of freedom of information
is the meaning of “necessary”. At a minimum, anegbn on access to information is
“necessary” for securing a legitimate interest oilyl) disclosure of the information
sought would cause substantial harm to the intemras$t(2) the harm to the interest caused
by disclosure is greater than the public intenestisclosure?’

National freedom of information laws have been aedn record numbers over the past
ten years in a number of countries, some of whchude India, Israel, Jamaica, Japan,
Mexico, Pakistan, Peru, South Africa, South KorBaailand, Trinidad and Tobago, and
the United Kingdom, as well as most of East andt@aéEurope. These countries join a
number of other countries which enacted such lamsestime ago, such as Sweden, the
United States, Finland, the Netherlands, Austratid Canada, bringing the total number
of States with freedom of information laws to ow&s. A growing number of inter-
governmental bodies, such as the European UnienUNMDP, the World Bank and the
Asian Development Bank, have also adopted policieshe right to information. With
the adoption of a strong freedom of information |J8&angladesh would join a long list of
nations which have already taken this importan ste&vards guaranteeing this important
right.

1.3 Constitutional Guarantees

As noted above, Article 39 of the Constitution bé tPeople’s Republic of Bangladesh
guarantees freedom of expression in the followergs:

(1) Freedom or thought and conscience is guaranteeddém of thought and
conscience, and of speech.

(2) Subject to any reasonable restrictions imposeawyit the interests of the
security of the State, friendly relations with figre states, public order,
decency or morality, or in relation to contempt amiurt, defamation or
incitement to an offence-

(a) the right of every citizen of freedom of speacid expression; and
(b) freedom of the press, are guaranteed.

lll.  Detailed Analysis of the Working Paper

This section analyses the Law Commission’s progoaal contained in the Working
Paper, and makes recommendations and suggestoingii@vement throughout.

27 For example, inLaptsevich v. Belary®0 March 2000, Communication No. 780/1997.

28 For example, the European Court of Human Righgsision inGoodwin v. United Kingdon27 March
1996, Application No. 17488/90.

29 See ARTICLE 19 Principles, Principle 4.



[11.1 Definitions

The Working Paper proposes that the obligation pgnmess apply to registered non-
governmental organisations (NGOSs) in light of theréasing privatisation in Bangladesh
and the expanding activities assumed by NGOs.

Paragraph 14 of the Working Paper states thatawewlill apply to information in the
possession of:

(a) the government or a local or other authorigigtsiblished by an Act or Ordinance,
(b) a company, corporation, trust, firm, society, caoperative society, or
associations, whether owned or controlled by theeganent or private individuals
and institutions, registered with the governmerdarmany law for the time being in
force.

Paragraph 15, which sets out the proposed “Dedimsfi section of the law essentially
repeats this provision.

ARTICLE 19 welcomes as positive the extension eéffom of responsibility to private
bodies as well as to public ones. However, we drth® view that the definition of
“Public Authority” needs further clarification artdat there may be problems with simply
applying the information obligations of public bedito a wide range of private bodies.

First, the scope of the definition of a public aurity could be interpreted unduly
narrowly. For instance, it is not clear whetheredicted bodies are included, along with
statutory and constitutional bodies, and the jadici The ARTICLE 19 Principles

recommend that the definition of ‘public body’ shaiu

...focus on the type of service provided rather tharformal designations. To this
end, it should include all branches and levels offegnment including local
government, elected bodies, bodies which operaterum statutory mandate,
nationalised industries and public corporations)-departmental bodies or quangos
(quasi non-governmental organisations), judicialies, and private bodies which
carry out public functions (such as maintainingdsar operating rail lines). Private
bodies themselves should also be included if thodg Information whose disclosure
is likely to diminish the risk of harm to key publinterests, such as the environment
and healtt’

Second, if the law is to apply to privately conkedl bodies, then it is unclear why this is
restricted only to bodies registered with the goweznt (that is, NGOs) and does not
include all private bodies. The definition suggdstbove would already include any
private bodies undertaking public functions but yjn&lGOs do not do this, while many
profit-making private bodies do undertake publicndtions. Furthermore, careful
consideration needs to be given to the issue dbidimgy private bodies that do not
undertake public functions. While some disclosutdigations for these bodies is
desirable, at the same time they should not beesultp the full range of obligations
placed on private bodies.

30 Principle 1.



The definitions section of the proposed law (paapbrl5 of the Working Paper) defines
“Information” and the “Right to information” in ratively broad and inclusive terms.
However, the definition of information is limited tmaterial “relating to” the affairs of

government, etc. This is an unreasonable limitaisrmuch information held by public
authorities does not related to their affairs bwdd, as with all such information, be
subject to disclosure. It may be noted that freeddrmformation laws in democratic

countries normally cover all information held byhtia bodies, consistent with the

underlying rationale for such laws, namely thatlgubodies do not hold information for

themselves but rather on behalf of the public.

Recommendations:
The Working Paper should provide for a clear, egpandefinition of public body
along the lines suggested above.
If private bodies are sought to be included wittine scope of the law, careful
consideration should be given to deciding whichiésdhould be covered and what
obligations should be placed on them.

The definition of information should cover all imfoation held by public authoritie
rather than just information relating to their ftinos.

U

[1l.2 Access Procedure and Fees

The proposed procedure for accessing informatioeetsout in paragraph 18 of the
Working Paper. According to this procedure, citz@esiring access must submit a form
purchased from the relevant public authority, deigithe particulars of the information
sought and the manner in which access is desitexh &8s a photocopy, inspection in
person and so on. The public authority has 15 ttapsovide the information or ten days
to provide reasons for a refusal to grant access.

This access procedure could be improved in a nurobeespects. First, the right to

information belongs to all people and consequetitly ability to access information

should not be restricted to citizens of Bangladeshsuggested by the Working Paper.
Furthermore, the law should not be restricted mpscto individuals but should benefit

all legal persons. Indeed, some of the most comuosmrs in established freedom of
information regimes include businesses, politiatips, NGOs and so on.

Second, ARTICLE 19 is of the view that requestsifiéarmation should not be subject to
overly stringent formal requirements. When submgftian application, it should be
sufficient that the applicant provide his or hentaxt details and sufficient particulars
regarding the information requested so that it lsardocated. If each public authority is
permitted to design its own form — as envisagedhieyWorking Paper — this may act as
an obstacle to the exercise of the right to infdiom We also consider that it is
inappropriate for public authorities to charge a fer forms, a practice that is not
imposed in other countries. Fees may be chargethéorelease of information, but only
to cover the administrative costs of reproducing ihformation. The Working Paper
should also contemplate that requests be subnbitezmail and also orally where there
is no question of an exception applying and thermftion can be provided forthwith.

10



Third, 15 days may in some exceptional circumstaro® too short a time for public

authorities to respond to an information requeattigularly if the request pertains to a
large number of documents. The law should providenechanism whereby public

authorities may, under certain limited circumstanead upon notice to the applicant,
extend the deadline by a certain number of days. imber of extensions should be
limited, however, and failure to provide either théormation or a reason for a refusal
within the extended time period should be treatethb law as a deemed refusal.

Fourth, refusals should be required to be commuticto the applicant in writing and a
failure to respond within the regular time-peridubsld be treated as a deemed refusal.

Recommendations:
The freedom of information law should apply to leljal persons and not just fto
“citizens”.
Formalities for submitting information requests sldobe kept to a minimum -
requiring only the applicant’'s name, contact dstand sufficient details about the
information sought to facilitate its location — afeks should not be imposed just|to
get an application form.
The Law Commission should consider allowing reqaiéstbe made by email, orally
or by other appropriate means.
Public authorities should be permitted to extenderg necessary, the amount of time
needed to satisfy an information request, for eXdarbp another 15 days. At the same
time, failure to provide the information or a redlisvithin the time period should he
treated as a deemed refusal.
Refusals and the reasons therefore should be eshtir be communicated to the
applicant in writing.

[11.3 Regime of Exceptions

It is well established that the right to informatticequires that all individual requests for
information from public bodies must be met unldss public body can demonstrate that
the information requested falls within the scopa ¢ifnited regime of exceptions. One of
the most problematic issues for any freedom ofrmftion law is how to balance the

need for exceptions and yet prevent those excepfrom undermining the very purpose
of the legislation.

Under international law, freedom of informatiorkelifreedom of expression, may be
subject to restrictions, but only where these i@s&ins can be justified through strict
tests of legitimacy and necessity. International aomparative standards, including the
ARTICLE 19 Principles, have established that a pubuthority may not refuse to

disclose information unless it can show that tHermation meets the following strict

three-part test:

the information must relate to a legitimate airtelisin the law;
disclosure must threaten to cause substantial twatinat aim; and

11



the harm to the aim must be greater than the publarest in having the
information®!

The first part of this test requires that a conglist of the legitimate aims that may
justify non-disclosure should be provided in theess to information law; no other aims
may be relied on to deny access. The second pdttiotest requires that the public
authority demonstrate that disclosure would causstantial harm to the legitimate aim.
It is not enough for the information simply to falithin the scope of the legitimate aim,
for example, be related to national security. ladtehe public authority must also show
that disclosure of the information would harm tlaanh. Otherwise, there is simply no
justification not to disclose information in thesaimce of a risk of harm.

The third part of the test requires a balancing@se to assess whether the risk of harm
to the legitimate aim from disclosure is greatemthhe public interest in accessing the
information (this is often called the public intstr@verride). If, taking into account all the
circumstances, the risk of harm from disclosurgnesater than the public interest in
accessing the information, then the information negytimately be withheld. This might
not, however, be the case, for example where tfenmation, while representing an
invasion of privacy, also reveals serious corruptib is implicit in the three-part test that
exceptions to the right to information always besidered on a case-by-case basis.

Furthermore, exceptions should be subject to strietrall time limits, for example of 5
or 10 years, depending on the nature of the infaomaThis is particularly important for
those exceptions which protect general public ey, such as national security and the
integrity of public decision-making processes.

Most of the grounds set out in the Working Paperdéfusing to disclose information are
uncontroversiaf? Nonetheless, a few are problematic. For instapreyenting the
premature dissemination of information related dres, duties of customs and excise,
currency, exchange or interest rates, or the régualaf financial institutions, serves no
additional aim beyond protecting a government’ditglio manage the economy — which
is already established as a ground for refusatodéss.

The harm test for refusing access may be too lag. first five exceptions to disclosure
provided for in paragraph 19 of the Working Papsac(ion 7 of the proposed law) state
that access may be denied if disclosure would toliejally affect” or “prejudice” the
protected interest. ARTICLE 19 recommends thatlossoe be required to pose a serious
likelihood of “substantial harm” before a public dyo may refuse to disclose that
information. This is a higher standard than caugimgjudice to an interest, since
“prejudice” may have a much wider interpretatiomnitary to the requirement that
exceptions be as narrow as possible.

Furthermore, the law should provide for a publiteiast override so that disclosure of
otherwise restricted information is nonethelessuiregl when this serves the general

31 NoteError! Bookmark not defined., Principle 4.
32 paragraph 19 of the Working Paper.
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public interest. In our experience, a public instreverride is crucial to the effective
functioning of a freedom of information regime.idtsimply not possible to envisage in
advance all of the circumstances in which infororatshould still be disclosed, even if
this might harm a legitimate interest, and to asslrthese through narrowly drafted
exceptions or exceptions to exceptions. The reteyaavision in the ARTICLE 19
Model Law provides:

Notwithstanding any provision in this Part, a boayy not refuse to indicate
whether or not it holds a record, or refuse to camicate information, unless the
harm to the protected interest outweighs the publarest in disclosurg.

The question of the relationship between a freeddnmformation law and existing
secrecy laws is an important one. The Working Pageis out all the legislative
provisions currently in force in Bangladesh thablpbit access to information which,
according to the Law Commission, “are reasonalg&iotions for the sake of security of
the state, privacy of the citizen and good govecadff The Working Paper also sets out
the existing laws that promote access to infornmatsnich as the Civil Rules and Orders
Volume I, and the Parliamentary Rules of Procedure.

The Working Paper states: “It is necessary andgpjate to bring the subject of right of
access to information under a legal regime”. has$, however, clear what relationship is
being suggested between the proposed law and ¢hecgegorovisions identified. It would
appear that the proposal is for these secrecy tawsmain in force, with superior effect
to the freedom of information law. Paragraph 1l4thef Working Paper states that “a
provision may be incorporated in the proposed Acthe effect that the proposed Act
shall be applicable subject to the provisions efphevalent restrictive laws.”

This is contrary to best international practicejalifprovides that secrecy laws should, to
the extent of any inconsistency, give way to tleedom of information law. The rational
for this is clear: the freedom of information lag/ based on an assumption of public
openness, whereas most secrecy laws were drafeedifferent era, when openness was
not a priority. The regime of exceptions in theefitem of information law should be
comprehensive, so that every legitimate groundsé&arecy is listed, but its extension by
secrecy laws should not be permitted. At the mimmas stated in the ARTICLE 19
Principles, the freedom of information law should:

...require that other legislation be interpreted, fais as possible, in a manner
consistent with its provisions. Where this is nosfble, other legislation dealing
with publicly-held information should be subject ttoe principles underlying the
freedom of information legislatiofi.

Recommendations:
Exceptions to disclosure should be subject to divinae limits in accordance with
the comments above.

—

% Note 2, section 22.
3 page 5, para.8 of the Working Paper.
3 Principle 8.
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The specific exception in favour of the prematuisse@mination of informatiomn
regarding taxes, duties of customs and exciseerayt exchange or interest rates| or
the regulation of financial institutions shoulddeenoved from the proposed law.
All of the exceptions recognised should be subiea showing that disclosure would
pose a serious likelihood of substantial harm eoptotected interest, rather than just
a showing of prejudicial effect.

All exceptions should be subject to a public ins¢everride, as described above.
The right to information law should explicitly ov&le any other laws that prohihi
access to information to the extent of any incdesrsy.

—

lll.4 Appeals to Information Tribunals

The Working Paper calls for the establishment, &he district, of an Information
Tribunal that will function as the court of firghstance for adjudicating any disputes
under the proposed law (paragraph 20(b)). Theré beila further and final level of
appeal from the first Tribunal to an Informationpgllate Tribunal, presided over by one
judge. No one may be appointed as a judge of auabunless he or she has already
served as a District Judge. To be appointed toApgheellate Tribunal, a judge must be
gualified to be a judge of the Supreme Court. Aday-period is established for appeals
to the Appellate Tribunal.

While ARTICLE 19 welcomes the creation of an adstirative body responsible for
reviewing refusals to disclose information, we havenumber of problems with the
proposed system.

First, although judges are generally presumed tondependent, there is no specific
guarantee of the independence of either of theufals. Proper implementation of the
right to information requires that the body respblesfor overseeing the system be
independent of government influence.

Second, and consistent with practice in a numbaeatifedrent countries, the process for
deciding upon requests for information should becdpd at three different levels:
“within the public body; appeals to an independastinistrative body; and appeals to
the courts.®® Although the proposed law creates the post of gresed Officer — a
person within the public authority responsible landling information requests — there is
no provision for an internal appeal.

The 15-day period specified in the proposed law lfmlging a final appeal may not
provide potential appellants with enough time teeas their legal or financial capacity to
undertake such an appeal.

Finally, both levels of tribunal are granted wiawestigative powers (proposed sections
15(3) and 19(2)) but there is no mention of the @ote actually see the information the
disclosure of which is at issue. In order to deteemwhether the refusal to disclose

3¢ |bid.
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information can be justified under the regime ofeptions, the presiding judge should
have access to the record(s) at issue.

Recommendations:
The Law Commission should amend the proposals dardecating disputes in line
with the following:

o the independence of the tribunals should be exiyligirovided for in the
proposed law;

o afirst level of internal appeal should be ava#gbl

o potential appellants should be granted more thadalso file an appeal wit
the final Appellate Tribunal; and

o the Tribunals should have access to the informatiassue in the dispute.

=

[11.5 Sanctions

Paragraph 20 of the Working Paper defines offengeder the law, as well as the
sanctions — fines and/or imprisonment — that mayriposed for committing an offence.
The law envisages that either the Designated Officethe head of the office or sub-
office will be personally responsible for violat®nFor instance, a failure to publish
information may result in the imposition of a Tak8,000 fine (US$170) on those
individuals.

ARTICLE 19 is of the view that, absent a deliberatéent to obstruct access to
information, individuals should not be singled dott fines and other penalties, as this
can lead to scapegoating within an institution.n@gatthe relevant public authority should
bear responsibility as an entity. Wrongful intesitai requirement of only two of the five
offences listed in the Working Paper.

Recommendation:
Absent a specific intent to obstruct access torméiion, individual employee
should not be responsible for violations of the .lawstead, responsibility fg
violations and for paying penalties should lie wile relevant public authority.

= 0

[11.6 Omissions and Miscellaneous Provisions

There are a number of important elements missimgn the Working Paper’s proposals,
each of which is discussed in turn below.

Whistleblower Protection
The law should provide protection for individualhavrelease information on official
wrongdoing — known as “whistleblowers”.

“Wrongdoing” in this context includes the commissiof a criminal offence, failure to
comply with a legal obligation, a miscarriage os$tjoe, corruption or dishonesty, or
serious maladministration of a public body. It alsoludes a serious threat to health,
safety or the environment, whether linked to indwal wrongdoing or not.
Whistleblowers should benefit from protection asdas they acted in good faith and in
the reasonable belief that the information was tsuibmlly true and disclosed

15



wrongdoing. Such protection should apply even wilikselosure would otherwise be in
breach of a legal or employment obligatn.

In some countries, protection for whistleblowerscenditional upon a requirement to
release information to certain individuals or ovgns bodies. Protection should also be
available, where the public interest demands, m tbntext of disclosure to other
individuals or even the media. The “public intetest this context would include
situations where the benefits of disclosure outivdaige harm or where an alternative
means of releasing the information is necessargrttect a key interest. This would
apply, for example, in situations where whistlebdosvneed protection from retaliation,
where the problem is unlikely to be resolved thtofmymal mechanisms, where there is
an exceptionally serious reason for releasing méiion, such as an imminent threat to
public health or safety, or where there is a riBkttevidence of wrongdoing will
otherwise be concealed or destroyed.

Promotional and Educational Activities
The experience of countries which have alreadyoduced freedom of information
legislation shows that a change in the culturehefdivil service from one of secrecy to
one of transparency is a slow and difficult procedsich can take many years. To assist
in this process, it is important to train relevantployees within public authorities and to
promote the idea of freedom of information, bothhm government and in society-at-
large. Possible activities in this regard include:
training public authority employees on the scopd amportance of freedom of
information, procedures for disclosing informatemd maintenance of records;
providing incentives for public bodies which susfesly apply the law;
requiring the supervisory administrative body tobmeit an annual report to
Parliament on the progress (achievements and pnshlan implementing and
applying the freedom of information law; and
setting up a public education campaign on the righdaccess information, the scope
of information available and the manner in whiajhts may be exercised under the
new law.

Ideally, these tasks should be undertaken by théiqpauthorities themselves, as well as
by an independent oversight body with specific oesility for ensuring adequate
attention and resources are directed towards ihgs@rtant tasks.

Severability
If a document contains a mix of information, sonmevbich is captured by an exception,

and some of which is subject to disclosure, theigheded Officer or other responsible
individual within the public authority should, tbe extent reasonably possible, disclose
the non-exempt material.

3" The Article 19 Principles, Principle 9.
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Obligation to Publish

ARTICLE 19 commends the imposition of an obligatit;m maintain records and an
obligation to publish certain key documents on mualthorities (paragraphs 16 and 17
of the Working Paper).

We would recommend, however, the addition of twetegaries of documents which
public authorities should have a duty to publisamely: information on any requests,
complaints or other actions taken by the publicelation to the public authority; and
guidance on processes by which members of the@uldy influence policy-making or
decision-taking by the public authority.

Recommendations:
Whistleblowers and those who disclose informationspant to a request under the
law should be protected against sanction, undecdhditions described above.
The law should provide for training programmes tbose employees, such jas
Designated Officers, charged with duties under khe, as well as for public
education about the new law. Responsibility forstehould be placed on public
authorities but also on an independent adminisediody specifically designated for
this purpose.

The law should provide for the disclosure of selblEranformation.
An enhanced obligation to publish should be imposedpublic authorities, as
described above.

3 The ARTICLE 19 Principles, Principle 2.
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