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l. Introduction

This Memorandum analyses the “Law of the AzerbaijRepublic on Freedom of
Information” (the draft Law). The draft Law was pezed by a working group consisting
of government and NGO representatives. It is soagotbefore Parliament. The text with
which we have worked is an unofficial translation.

ARTICLE 19 welcomes the draft Law and regards itaapotentially positive step to
advance freedom of expression and information iarBaijan. The draft Law has some
of the key elements needed in an effective freeddrmformation law, including an
obligation on government bodies actively to publisiormation about their activities and
decisions, procedures for accessing informatiou gl government and other bodies,
reasonable time limits for disclosing informatiamd a right to appeal decisions to an
independent administrative body and a further raftgppeal to the courts.

There are, however, areas of serious concern #ged to be addressed. Most serious is
the very wide-ranging set of exceptions to the triggh information that could highly

'ARTICLE 19 takes no responsibility for the accuramlythe translation or for comments based on
mistaken or misleading translation.



restrict that right, coupled with a failure to onide other laws that may illegitimately
mandate withholding information from public viewdditionally, the draft Law lacks
protection for whistleblowers, as well as for thed® disclose information in good faith
pursuant to the Law. We detail these and otheraxmscbelow.

This Memorandum analyses the draft Law againstnat@nal standards on freedom of
information. Section Il outlines these standards,daveloped under thaternational
Covenant on Civil and Political Rightad theEuropean Convention on Human Rights
Section Ill briefly sets out the principal struadlfeatures of the draft Law. Section IV
analyses the draft Law against the internatiorediddirds. Two documents are relied on
in particular: Recommendation (2002)2 of the Corteritof Ministers of the Council of
Europe on Access to Official Documeftsyhich elaborates the right to access to
information in the context of theuropean Convention on Human Righdad ARTICLE
19's The Public’s Right to Know: Principles on Freedommormation Legislatior(the
ARTICLE 19 Principles} a standard-setting document based on internatiomaian
rights treaties, as well as international best et

I. International and Constitutional Obligations

The Universal Declaration of Human Righf&DHR)’ is generally considered to be the
flagship statement of international human righteding on all States as a matter of
customary international law. Article 19 of the UDHJRarantees not only the right to
freedom of expression, but also the right to infation, in the following terms:

Everyone has the right to freedom of expressiais:right includes the right to hold
opinions without interference and $eek, receivand impart information and ideas
through any media and regardless of frontiers....wsjs added]

The International Covenant on Civil and Political Righf CCPRf and theEuropean
Convention on Human Right&CHR), both of which have been ratified by the
Azerbaijani Republic, contain guarantees of théitrigp information in similar terms.
Article 19(2) of the ICCPR, for example, provides:

Everyone shall have the right to freedom of expoassthis right shall include
freedom toseek, receivand impart information and ideas of all kinds,amefiess of
frontiers, either orally, in writing or in print..[emphasis added]

The UN Special Rapporteur on Freedom of Opinion &hgression, the OSCE
Representative on Freedom of the Media and the S#e®ial Rapporteur on Freedom of

2 Adopted 21 February 2002. Available at:

http://cm.coe.int/stat/E/Public/2002/adopted tegtsimmendations/2002r2.htm

% (London: ARTICLE 19, 1999). Available dtttp://www.article19.org/docimages/512.htm

* The ARTICLE 19 Principles have been endorsed ypray others, the UN Special Rapporteur on
Freedom of Opinion and Expression. UN Doc. E/CN@{¥63, 5 April 2000.

®> UN General Assembly Resolution 217A(lll), 10 Dedem1948.

¢ Adopted and opened for signature, ratification accession by UN General Assembly Resolution 2200A
(XXI), 16 December 1966, entered into force 3 Janda76.

" ETS Series No. 5, adopted 4 November 1950, iref8r8eptember 1953.




Expression have recently reaffirmed their strongneatment to freedom on information,
adopting a Joint Declaration in November 1999 rsgat

Implicit in freedom of expression is the publicight to open access to information
and to know what governments are doing on theialewithout which truth would
languish and people’s participation in governmeotibd remain fragmente%l.

In 2002, the Committee of Ministers of the Counefl Europe adopted a detailed
Recommendation on Access to Official Documénidich states:

[ll. General principle on access to official documats

Member states should guarantee the right of everyorhave access, on request, to
official documents held by public authorities. Thignciple should apply without
discrimination on any ground, including that ofioaal origin.

IV. Possible limitations to access to official docuents

1. Member states may limit the right of access fficial documents. Limitations
should be set down precisely in law, be necessary democratic society and be
proportionate to the aim of protecting:

i. national security, defence and internationatiehs;

ii. public safety;

iii. the prevention, investigation and prosecutafrcriminal activities;

iv. privacy and other legitimate private interests;

v. commercial and other economic interests, be finesate or public;

vi. the equality of parties concerning court prategs;

vii. nature;

viii. inspection, control and supervision by puldigthorities;

ix. the economic, monetary and exchange rate pgliof the state;

x. the confidentiality of deliberations within oetween public authorities during

the internal preparation of a matter.

2. Access to a document may be refused if theatisek of the information contained
in the official document would or would be likelp tharm any of the interests
mentioned in paragraph 1, unless there is an alegripublic interest in disclosure.

The Council has recommended that all member Sgtesld be guided in their law and
practice by these principléS.

Although international law recognises that the trigh information is not absolute,
restrictions on it must be narrowly circumscrib&pecifically, any restriction on the right
must meet a strict three-part test. This test, vh&s been confirmed as applying generally
to freedom of expression (of which freedom of infation is an essential component part)
by both the UN Human Rights Committt@nd the European Court of Human Ridfits,

8 Adopted 26 November 1999, UN Doc. E/CN.4/2000/®ex 1.

° Note 2.

1 Note 2, Preamble.

Y For example, inLaptsevich v. Belary20 March 2000, Communication No. 780/1997.
2 For example, itGoodwin v. United Kingdon27 March 1996, Application No. 17488/90.



requires that any restriction must be provideday, Ibe for the purpose of safeguarding a
legitimate interest, and be ‘necessary’ to sedusaitterest.

Critical to an understanding of this test in the@fc context of freedom of information
is the meaning of “necessary”. At a minimum, anegbn on access to information is
“necessary” for securing a legitimate interest oilyl) disclosure of the information
sought would cause substantial harm to the intamras$t(2) the harm to the interest caused
by disclosure is greater than the public intenestisclosuré?

The Constitution of the Republic of Azerbaijan ag@eto provide for the direct

application in national law of international agrests, including the ICCPR and the
ECHR. Article 148(2) of the Constitution providé$nternational agreements wherein
the Azerbaijan Republic is one of the parties atrtst an integral part of legislative

system of the Azerbaijan Republic”. Article 151 @mes that, in the event of conflict

between a national law (other than the Constituiod any law adopted by referendum)
and an international agreement to which Azerbalga party, the “provisions of the

international agreements shall dominate” (Articl8 2f the draft Law echoes this
Constitutional provision).

In addition, Article 50(1) of the Constitution sjfexally guarantees freedom of
information, providing: “Everyone is free to loolorf acquire, transfer, prepare and
distribute information”. Article 1.1 of the draftalv specifically refers to this constitutional
provision.

[1l.  Outline of the Draft Law

The draft Law appears to apply not only to goveminri@dies but to private bodies as
well (see discussion below). It guarantees thetrighinformation for everyone. It
provides that all covered bodies should establisfofmation services” that can provide
information to the public. State agencies are meguio provide information about their
activities and decisions by means of monthly poesgerences; they must publish annual
reports describing their structure and functionsg aescribing the information they
possess and how to obtain it; and they are requiredake public notification of their
meetings.

Requests for information can be in oral or writterm and need not be accompanied by
reasons. Requests from illiterate or disabled persoust be taken and written down by
officials in the agencies to which application tee®en made. Confirmation of receipt of
requests is required. Information can be requdast&drious forms, including a copy, the
right simply to inspect, the transformation of acdment into electronic form or the
explanation of a coded document.

The draft Law provides for clear time limits so tthgenerally speaking, requested
information must be provided within seven days avithin 48 hours where there is

13 See ARTICLE 19 Principles, Principle 4.



danger to the lives or freedom of persons. Unddaitecircumstances, deadlines may be
extended for another seven days.

Fees may be charged for information access but #neynot to exceed the cost of
seeking, preparing and issuing information. AcdesS$nformation of public interest and
personal information” is to be free of charge.

The draft Law contains two alternative exceptioggimes, discussed in detail below. One
of these, given certain assumptions, is quite redse in light of international standards.
The other, however, is extremely problematic.

An independent administrative body is establishetis tasked with the function of hearing
appeals, investigating complaints and issuing bmdiecisions. This body is also given
some responsibility regarding training informatiofficials and educating the public about
the freedom of information law.

Finally, provision is made for the possibility ofiminal or administrative liability in a
number of circumstances, including when persong@eented from accessing information
to which they have a right of access, when docusnarg improperly destroyed, when a
covered body does not deal with information recaisa timely fashion and when someone
prevents the independent administrative body frarmyag out its duties under the Law.

I\VV.  Analysis of the Draft Law

This Section analyses the draft Law in detail agfainternational standards in the field,
providing recommendations and suggestions for imgameent throughout.

IV.1 Definition of Information

Article 4 defines information to include: “Reportsy events and processes in the
environment and society, as well as on peoplesfact things regardless of the way it is
presented”.

The definition appears to be too narrow, at leadtanslation, being restricted simply to
reports Information to which the public has a right tookncan be contained in a wide
range of forms other than reports, and the dedinishould accordingly not be restricted
in this way. In addition, the attempt to enumetate particular topics that “information”
may be about runs the inevitable risk of excludongne topics that should be within the
purview of a freedom of information law.

Recommendation:
The draft Law should define information broadlyinclude all information held by
the bodies covered.

IV.2 Scope of the Draft Law’s Coverage
There is some ambiguity as to which bodies thet drafv covers. Article 5.1 refers to
“[s]tate agencies, municipalities, departments,emarises, organisations, and public
associations”. Many provisions in the draft Lawerefo the “agency” or the “body”



indicated in Article 5.1, including Article 9 (r¢lag to the basic right to access
information), Article 15 (relating to payments forformation), Article 16 (relating to
exceptions), Article 27 (relating to investigatioty the freedom of information
representative), and Article 28 (relating to appebdcisions by such representative). As
a result, we will sometimes refer to these coliesdyi as Article 5.1 bodies. Depending on
translation, this list might be read as includingthb public bodies (State agencies,
municipalities, departments) and private bodiegefgmises, organisations and public
associations). Presumably, the list would alsouitkelprivate entities that are performing
public functions*

ARTICLE 19 would welcome as positive the extenswinfreedom of information
responsibilities to private bodies as well as twliguones, although we consider that
there are problems with simply applying the infotima obligations of public bodies to a
wide range of private bodies. The problem is th& unclear whether the draft Law does
include such bodies, leading to some confusion aik®acope. This should be clarified.

Recommendations:
The draft Law should, at a minimum, be clear aglah duties and responsibilities
it creates for which bodies — public and/or private
Consideration should be given to placing disclosalskgations on private bodigs
but, in this case, care should be taken to enshat $uch obligations arne
appropriately tailored to the private bodies codere

IV.3 The Option 1 Regime of Exceptions

The draft Law contains two alternative exceptiogimees in two alternative Articles 16.
In our view, Option 1, with certain related artglds very confusing and potentially
excessively broad and, as a result, we recommedatdittibve eliminated from the draft
Law in favour of Option 2.

Option 1 permits any Article 5.1 body “to refuseréply to a query” under circumstances
that it enumerateS. Critically, “limited” information is exempted. Iraddition,
information “not available in the information resoes of a relevant organisation” is
exempted.

Article 8 defines “limited information” as “Informi@n whose disseminatiomight

damage the legally-protected interests of the stebeiety, private individuals and
physical entities, and the normal operation of estafjencies is limited information”
(emphasis supplied). We submit that this definitpotentially includes virtually all

14 See section 6(1) of ARTICLE 195 Model Right to Information LagARTICLE 19: London, July
2001), (ARTICLE 19's Model Law)which explicitly includes such bodies in its défion of “public
body".

15 While this would seem to suggest that the bodyl met reply to the request at all, Article 16.4 (Op
1) requires bodies, in the event that they refasessue information”, to inform the requestor ditlicate
special requirements and articles of existing lagan”. We understand this to mean that Articlé 5.
bodies that deny requests for information are @t ddliged by the draft Law t@spondo the requests (in
most cases), in writing and with an explanatiothef basis for the denial. Option 2, in Article 16.7
contains a similar provision.



information whatsoever. Limited information alselides state secrets and “confidential
information”, including “professional ..., bankingersice, production, commercial,

investigative and court secrets, information oizeits’ personal and family life, as well

as information on methods of fighting terrorism”gain, this definition is vague and

broad. The term “State secrets” is not definedpacgied in any way. No explanation is
given of what “professional” information might betlger than it would pertain to

lawyers, notaries and doctors). “Service” and “praebn” too are left undefined. It is

possible that certain officials could interpret sbeprovisions to exempt information
relating to any kind of service whatsoever.

Article 8 is bounded by Article 8.4, which carva# exceptions from the class of limited
information. Exceptions include “information abdhé economic, environmental, health,
sanitary, demographic, educational, cultural, ihdals transport, communications,
agricultural and crime situation”, and “[iinformati of public interest ... in the
information systems of state agencies and munitgsll It is not clear what the effect
of this expansive list is on the definition of “lt@d information”. For example,
“professional” information relating to a doctornfited) would in almost every case be
information “about health” (not limited).

The exception-, and the exception from the exceptitheme that emerges is, to say the
least, highly confusing. As just mentioned, theegtons are broad and vague and the
exceptions to the exceptions are also broad andevape result is likely to be that even
officials working in good faith and with the bedtintentions simply will be unable to
determine whether information is “limited” or nand therefore will not be able to
determine whether or not they must comply with infation requests.

With one minor exception, Option 2 (as we detalbb@ resorts neither to the concept of
“limited information” nor to the concept of “openformation” (defined as information
that is not limited). Accordingly, we recommendtt¥ption 1 be eliminated, along with
Articles 7.1 and 8, in which the terms “open infation” and “limited information” are
defined.

Recommendations:
Option 1 should be eliminated.
Articles 7.1 and 8 should be eliminated (as shdaddArticle 6.2, which simply
introduces the terms “open information” and “lincitmformation”).

IV.4 The Option 2 Regime of Exceptions

Option 2 does not refer to “limited information”x@ept incidentally in Article 16.8 — a

reference which should be removed), and thus th@@®@ regime stands in no need of
Articles 7.1 and 8 of the draft Law. The discussioin Option 2 below, therefore,

proceeds on the assumption that the draft Law woaifgsist of Article 16 in the Option 2

version,and that it would no longer contain Articles 7.1 &rWith these amendments,

Option 2 contains the most critical provisions thatgime of exceptions needs if it is to
comply with international standards.



The Harm Test and the Public Interest Override

It appears that the entire set of exceptions enatmerin Article 16° is subject to a strict
harm test, specifically of serious harm, consisteith international standards. We say
“appears to be” because, probably due to the &fios| strictly speaking the harm test
only applied to the first exception. In our tramgla, Article 16.1 reads:

The agencies indicated in Article 5 bf this law can refuse to provide information
... if the issue of the requested information:

16.1.1might cause serious damatgethe defence ... of the Azerbaijani Republic.
16.1.2 To people’s lives, health and security;

16.1.3 To the prevention or solution of a crimethie detention or prosecution of a
criminal; [emphasis supplied]

The following eight clauses begin with “to the”. \@ssume that the intent here is that the
phrase “might cause serious damage” should appdath of the following clauses. The
draft Law should be edited to make this explicit. dddition, while ARTICLE 19
welcomes the inclusion of this general harm test, helieve that it should require a
somewhat stronger nexus between the serious hamteroplated and the release of the
information. All that is required now is that sar®oharm “might” occur. The draft Law
should provide, rather, for exceptions to the gaheght to access information only
when serious harmvould, or would be likely taesult from the information’s release

Article 16 also has a public interest override psmn that is generally in line with best
practice in this area. Article 16.2 permits an ayehto refuse an information request
“only when the damage that might be inflicted bg gublication of information prevails
public interests”. ARTICLE 19 welcomes the inclusiof this protection in the
exceptions regime but the provision suffers frome atefect. As drafted, the public
interest must be weighed against any “damage”rthight result from the publication of
information. However, this is unduly general andyatamage to the legitimate interests
listed in the law should be taken into account h&oeordingly, while the interests listed
in Article 16 are generally legitimate (but see tbdowing paragraphs), Article 16.2
should be restricted to damage to those interdstditionally, as noted, this article
should specify that the damage must be likely touog¢“would, or would be likely to
result”) rather than referring simply to damage tinaight” occur.

Recommendations:
Article 16 should be redrafted to make it cleart tite harm test applies to each|of
the enumerated exceptions.

The harm test should require that serious haould, or would be likely tooccur,
rather than requiring, as it does now, merely slesious harnmightoccur.
Article 16.2, in referring to damage that might mccshould be restricted to damage

16 Al references to Article 16 in this subsectiortioé® Memorandum are to Article 16, Option 2.

" Here, incidentally, is another place where thersome question as to the scope of the draft Law. T
reference here is to “agencies”, but, strictly &eg the onlyagencieseferred to in Article 5.1 are “state
agencies”. We have already recommended that ttieldrna be redrafted so as to make perfectly clear
which responsibilities are imposed on which bodies.

18 See remark in previous footnote.
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to one of the interests enumerated in Article 16rddver, as with the harm test,
should be specified that the damage “would, or didd likely to, result”.
Articles 6.2, 7.1 and 8 should be removed fromditsdt Law.

Substantive Exceptions

Most of the substantive exceptions in Article 1@ uncontroversial, representing
reasonable restrictions on the right to informattonprotect legitimate aims. A few
provisions, however, are problematic.

Article 16.1.6 exempts information relating to “imgration control”. It is possible that
some such information would be covered by otheeptions — such as the exceptions for
personal information or relating to national setyuri but the draft Law already contains
such exceptions. ARTICLE 19 has serious doubt, ewsf the “immigration control”
exception covers any additional information thatilddegitimately be kept confidential.
We note that other countries have not found it seaey to include an exception of this
sort.

Article 16.1.8 exempts information relating to “tfegmation, development or successful
implementation of state policy”. This provisiontso broad. It is generally recognised
that exceptions may be made to protect the intetelberative process of public bodies.
However, Article 16.1.8 goes beyond what is neagssa protect these legitimate

interests. It exempts information about thgplementationof State policy. It should be

clear that this exception only applies where immatation would be harmed by
premature disclosure of the policy; otherwise, @&ynbe read as implying that a policy
might be kept secret even during implementation.

Article 16.1.12 exempts any disclosure that “migatise the dissemination of personal
information”. In turn, Article 4 defines “personaiformation” extremely broadly, to
include any information pertaining to any persorhieh makes it possible to identify
them”. Much information of obvious public import gnancidentally and harmlessly
reflect facts that could “make it possible to idBfit specific individuals. A more
narrowly drawn exception, protectinmreasonable disclosurex personal information,
would plug this loophole in the Option 2 exceptioagime.

Finally, Article 16.6.4 provides that informatioelating to the job duties of a State
official is not exempt. However, Article 16.1.5 exempts informatictating to the
“evaluation and collection of taxes and duties”.caalingly, information about the
wages and other remuneration received by Stateiafimay well remain exempt under
the draft Law, as such information may be thougditta pertain to job duties. However,
it is well-recognised that such information is o@tn public importance and relevance,
and should therefore be accessible by the public.

Recommendations:
The exception for immigration control in Article 166 should be removed.
The reference in Article 16.1.8 to “successful iempéntation of state policy
should be narrowed to cases where premature diselosf the policy would




frustrate its success.
The exception in Article 16.1.12 should be resgcto “unreasonable disclosuregs”
of personal information.
The Article 4 definition of “personal informatiorshould be narrowed or removed.
Article 16.6.4 should be revised to provide accesstax and other financia
information relating to State officials.

The reference to “open” and “limited” informatiom iArticle 16.8 should bg
removed.

v

IV.5 Refusing to Reply to Requests

Article 12.3.2 provides that an Article 5.1 bodyyn&fuse toreply to an information
request where the request fails to comply withaertechnical requirements set out in
Article 10 relating to the form in which the requebould be made.

Article 12.3.2 permits an Article 5.1 body to redus reply to an information request
even if the original request is deficient in triveand easily-remedied ways — for instance,
if it is a written request that does not contaia thven name of the requester, or, more
significantly, if the request does not sufficieniflentify the information requested. It
would be preferable if the draft Law imposed anigdilon on the Article 5.1 body to
attempt to remedy such defects (where reasonab$gilpie) by communicating as
appropriate with the requester.

Recommendation:
Article 12.3.2 should be modified to impose on @lgi5.1 bodies the duty to assist
the requester to remedy technical defects in inédion requests, where reasonably
possible.

IV.6 The Representative for Information Issues

Chapter 3 of the draft Law provides for the creatad a representative of information

(Representative). Article 17 stipulates a procgswiich the Representative is elected by
a majority of the Milli Majlis, including measurds ensure substantial input from civil

society. The Representative must be someone wgérence in protecting human rights.

He or she cannot be affiliated with a political fyaand cannot be “the head” of a non-
government organisation, during his or her tensrRepresentative.

The Representative is to be independent. He oristie report to the Milli Majlis
regularly on his or her activities and is to reeeiggular reports from all public bodies on
their freedom of information activities, includifithe state of the information system”.

The Representative is empowered to hear appealefo$als to grant information
requests. He or she may enter public bodies, reglacuments to be provided by public
bodies and seek explanations for their actionsoHghe has the power to demand that a
public body provide requested information to a exstar, that it publish the information
and that it conform its activities to the requirentseof the draft Law.

10



ARTICLE 19 welcomes the creation of an independsministrative body of this type;
this is an integral part of an effective freedomrdbrmation regime. While the general
outlines of the institution of the Representative guite adequate, there are a few
particular difficulties to which we now turn.

Appointment of the Representative

Article 17 provides that members of the competittmmmission (which does an initial

assessment and selection of candidates for the glofepresentative) must have
experience in human rights and that they not beg@ed) in political activities. However,

it does not provide essential details as to thensid®y which its members are to be
appointed. Just as with the Representative, howéwedraft Law should ensure that the
members of the commission are independent, andthleat appointment is consistent
with democratic principles.

Article 18.1 requires that the Representative lmtizen who isyounger than30 years
old. This is probably a translation error but, myaevent, it bears emphasis that the
responsibilities of the Representative are serangssubstantial, and an age restriction of
this sort is inappropriate.

Article 18 provides for a term of seven years fog Representative and also provides that
the Representative can be re-elected, apparenthouti limit. Article 19 provides for
immunity from “criminal accountability” for the Repsentative “unless he is detected in
the act of committing a crime”. That same articleyides that the Representative cannot
be “brought to any accountability for his activitiand views” while in office or even
thereafter. Article 20.2.1 empowers the Milli Majlto abolish the “activities of the
[R]epresentative” if, inter alia, the Representativiolates requirements”.

Persons in the position of the Representative ieistdependent and their independence
must be protected. An important aspect of secusngh independence is that the
Representative should be protected from liabiliy dcts performed in good faith in the
course of the exercise of his or her duties andaresibilities under the draft Law. On the
other hand, there should be significant safeguamdplace that ensure (1) that the
Representative be regularly accountable for uphgldihe values and ensuring the
appropriate functioning of the freedom of informoatisystem, and (2) to the extent
possible, that the Representative maintains hiseoistanding as a respected member of
the community. The extension of immunity from cm@i prosecution, apparently for all
acts performed by the Representative during the tifrhis or her tenure — including for
acts unrelated to his or her duties and functionsiay serve as a licence for the
Representative to abuse his or her position inouarways and, to this extent, actually
undermines the accountability of this office. Tlend initial term coupled with the
unlimited possibility for re-elections exacerbati@s risk.

The draft Law does not indicate what sort of violas the Milli Majlis may rely on,
pursuant to Article 20.2.1, to terminate the Repnéstive’s term. This gap leaves the
door open for the Milli Majlis to threaten to temate, or to terminate, the Representative
for reasons that may be quite irrelevant to hisearfreedom of information duties. The

11



effect of this provision might well be to threatem to limit the Representative’s
independence.

Recommendations:
The draft Law should provide a mechanism for etectio the competition
commission that comports with democratic principlasd that ensures the
independence of commission members.
The requirement that the Representative be undere2®s of age should be
removed.
The Representative should be immune from civil amchinal prosecution only for
acts performed in good faith in the course of tker@se of his or her duties and
responsibilities under the freedom of informatiaw|
The initial term of service for the Representas®uld be shortened, for example
to a term of five or six years, and there shoule tienit of two terms.

Article 20.2.1, empowering the Milli Majlis to absh the activities of the
Representative in the event that the Representativiates requirements”, should
be clarified to indicate exactly what activities yrtaigger this serious result. These
activities should be related to the duties and oesjbilities that the draft Law
imposes on the Representative.

Appeals to the Representative

Article 26 of the draft Law prescribes situationsaihich the Representative can refuse to
consider a complaint. Article 26.1.2, in particulgrermits such refusal when “the
complainant fails to make enough use of opportemitreated by the bodies indicated in
Article 5.1 of this law to eliminate complaints”.

The right of appeal to an independent administeatrody is an essential part of a
freedom of information regime and any restricti@ms such a right should be minimal
and very clear. Article 26.1 suffers from two dégem this regard. First, it permits the
Representative to refuse to consider complaints nwbemplainants haven’'t made
“enough” use of certain opportunities provided hg body to which they have made a
request, to “eliminate the complaint”. This reqgirhe Representative, apparently, to
make a judgement of degree, without providing anglgnce as to how to make such
judgement.

More fundamentally, this article appears to ledvepen to Article 5.1 bodies to set out
their own procedures, potentially differing subsigly one from the other — some of

which may potentially be onerous or expensive -+ thaomplainant would have to

employ to “eliminate” his or her complaint beforeirty able to apply to the independent
Representative. Such a system effectively makedAttiele 5.1 body a gatekeeper for
access to the Representative, a situation whicle#ly open to abuse.

Instead, if internal appeals are established winmtist be exhausted before requesters
may appeal to the Representative, the draft Lawldhitself prescribe, in general terms,
the procedures that apply to such appeals. Spaityfiche draft Law should specify to
whom such an internal appeal is to go, strict tilnaits for consideration of such

12



complaint and impose a minimal fee structure (@t thppeals are free of charge). The
draft Law should also make clear that there isghatrof appeal to the Representative
whenever an Article 5.1 body fails to respect tr@vjsions of the law relating to internal
appeals.

Recommendation:
If internal appeals are to be established, the deat should set out the basic terms
of an internal appeal system, as outlined above.

IV.7 Time Limits for Appeals to the Courts

Article 29.1 provides that a complainant or an @eti5.1 body may appeal a decision or
order by the Representative to the courts withidgs of such decision or order.

As the draft Law itself recognises in some plagefrmation requests can be highly
time-sensitive and, accordingly, reasonable deadlmust be in place. A time period of
45 days for appeals to the courts may provide krticl bodies with a means unduly to
delay requesters.

Recommendation:
The time limit for appealing a decision or ordertbé Representative should be
shortened so as to be brought in line with othedtlees imposed by the Law.

IV.8 Reference to Other Laws

Article 1.3 provides that the freedom of informatican be restricted “only in cases
envisaged by this law and other enforceable enattsred the Azerbaijani Republic”.

It is of the highest importance that a freedomndérimation law be the “last word” on
when the nationally and internationally recognised mandated right to information
may be restricted. In particular, the regime ofegtons recognised in a freedom of
information law must not be permitted to be extehtdy existing secrecy legislation.
Article 1.3 of the draft Law, by contrast, effealy allows all existing secrecy laws,
many of which will not conform to the standardsaésshed by the draft Law for
exceptions — and in particular by not incorporativegym and public interest tests — to
override it. This could substantially undermine thigole system of openness envisaged
in the draft Law.

Recommendations:
The reference to “other enforceable enactmentshefAzerbaijani Republic” in
Article 1.3 should be removed.
The draft Law should explicitly override any segrear other laws in case of
inconsistency.

V.9 Public Education

The experience of a number of countries shows fteadom of information laws are
most effective when they provide for, and their rigpien is accompanied by, pro-active
campaigns for public education. Article 23 of theafd Law provides that the
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Representative “determines rules ... in order tolifate the acquisition of information
and brings them to the notice of the populationhisTis different, however, from an
explicit obligation to conduct public education gaigns and may not be sufficient to
ensure that the public are informed about thetrtg information. Without this, there is
no guarantee that the draft Law will in fact createeffective freedom of information
regime.

Similarly, the draft Law provides that “if necesgar[the Representative] takes
educational measures with regard to” Article 5.Hibs. Again, experience in various
jurisdictions, particularly in countries emergingr periods where official secrecy has
been the norm, has shown that active training ogres for those responsible for
handling and responding to information requestsasential for the successful operation
of freedom of information regimes.

Recommendations:
The draft Law should specifically require the Regergative to inform the publi
about the existence and operation of the Law, anteteive and deal with input
from the public regarding the Law.
The draft Law should require the Representativeawy out training programmes
for public officials charged with duties under thaw.

O

V.10 Whistleblower and Good Faith Protections

The draft Law lacks two kinds of protection thate anecessary for effective
implementation of the right to freedom of infornaati First, protection should be
extended to so-called whistleblowers. Specificaltife draft Law should extend
protection against legal or employment-related sans to persons who release
information on wrongdoing, or information that coulisclose a serious threat to health,
safety or the environment, regardless of whethés @éxempt, provided that the person
acts in good faith and in the reasonable belief titia information is in fact true. Second,
protection from criminal and civil liability shoultbe extended to those who release
information pursuant to the freedom of informatlaw, where the individual in question
acts reasonably and in good fdith.

Recommendation:
The draft Law should contain protection for whibttevers and those who disclose
information under the Law, as described above.

V.11 Maintaining Records

We note that the draft Law contains no provisioguigng public bodies to maintain their
records in good condition. Article 28.2.3 providéat the Representative may demand
that a public body “create serious order in theesphof keeping, managing and
destroying documents”. This provision, while wel@ns inadequate because it appears
to be discretionary and also fails to set out tlwelatities by which the Representative

19 See Articles 47 and 48 of the ARTICLE 19 Model Lawte 14.
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may ensure such demands are fi&uch an obligation, along with a provision for the
creation of a Code of Practice relating to the kmpgpmanagement and disposal of
records, is an important part of a freedom of infation regime.

Recommendation:
The draft Law should include a provision obligatgplic bodies to maintain thejr
records in good condition so as to facilitate tightrto information. It should alsp
provide for the creation of a central Code of Hcactdetailing the relevar
procedures in this regafd.

—

20 Article 31.1.2 also provides for “criminal and aidistrative accountability” if someone “destroys
documents in a pre-planned way without permissgoastablished by law”.

2L See section 20 of the ARTICLE 19 Model Law, nofefbr an example of a provision relating to the
maintenance of records.
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