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1. Introduction

In August 2002, ARTICLE 19 received for comment a translation of the draft Law of
the Republic of Armenia on Mass Media (the draft Law) dated 30 April 2002. If
adopted, this draft Law would replace the existing 1991 Law on the Press and other
Media Products and, together with the Civil Code and the Constitution, form the
mainstay of the general regulatory framework for all mass media in Armenia.! We
understand that a separate process is underway to amend the Criminal Code and
decriminalise defamation, which we welcome.

While in certain respects the draft Law represents an improvement on the 1991
Press Law — for example, by protecting confidential sources — we are concerned that
in other respects it fails to conform to international standards regarding the right to
freedom of expression. For example, its definition of mass media is so broad as to
encompass Internet users and low-circulation pamphlets, it establishes broad
restrictions on freedom of expression on grounds of privacy and ‘secrecy’, and the
provisions on naming and registration of mass media are ambiguous.

Y In February 2001, we commented on the Broadcagtaigsuggesting various amendments. A copy
of our Memorandum can be found on our websitey.article19.org




This Memorandum analyses the thirteen provisions of the draft Law against
international guarantees of freedom of expression. First, it outlines Armenia’s
obligations under international human rights law and the constitutional protection of
freedom of expression. Then, the Memorandum provides a detailed analysis of those
provisions of the draft Law about which ARTICLE 19 has more serious concerns.
Recommendations for improvement are provided throughout.

2. International and Constitutional Standards

The Guarantee of Freedom of Expression

Freedom of expression is a key human right, in particular because of its fundamental
role in underpinning democracy. In its very first session in 1946 the United Nations
General Assembly adopted Resolution 59(1) which stated, “Freedom of information is
a fundamental human right and ... the touchstone of all the freedoms to which the
United Nations is consecrated.” This has been recognised by national and
international courts and tribunals around the world. For example, the European Court
of Human Rights has repeatedly stated:

Freedom of expression constitutes one of the essential foundations of [a
democratic] society, one of the basic conditions for its progress and for
the development of every man ... it is applicable not only to ‘information’
or ‘ideas’ that are favourably received or regarded as inoffensive or as a
matter of indifference, but also to those that offend, shock or disturb the
State or any sector of the population. Such are the demands of pluralism,
tolerance and broadmindedness without which there is no ‘democratic
society’.?

Article 19 of the Universal Declaration on Human Rights (UDHR) guarantees the right
to freedom of expression in the following terms:

Everyone has the right to freedom of opinion and expression; this right
includes the right to hold opinions without interference and to seek,
receive and impart information and ideas through any media and
regardless of frontiers.*

The UDHR, as a UN General Assembly Resolution, is not directly binding on States.
However, parts of it, including Article 19, are widely regarded as having acquired
legal force as customary international law since its adoption in 1948.

Freedom of expression is also guaranteed by a number of legally binding
international human rights treaties, including the European Convention on Human
Rights (ECHR),’ Article 10(1) of which states:

Everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and to receive and impart information and ideas
without interference by public authority and regardless of frontiers. This
Article shall not prevent States from requiring licensing of broadcasting,
television or cinema enterprises.

214 December 1946.

® Handyside v. United Kingdqrii December 1976, Application no. 5493/72, paga.Statements of this
nature abound in the jurisprudence of courts ahdrgtidicial bodies around the world.

* UN General Assembly Resolution 217A(lll), 10 Det®m1948.

®E.T.S. No. 5, in force 3 September 1953.



Armenia acceded to the European Convention on 26 April 2002.

Restrictions on Freedom of Expression

International law does permit limited restrictions on the right to freedom of expression
and information in order to protect various private and public interests. For example,
Article 10(2) of the ECHR states:

The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions,
restrictions or penalties as are prescribed by law and are necessary in a
democratic society in the interests of national security, territorial integrity
or public safety, for the prevention of disorder or crime, for the protection
of health or morals, for the protection of the reputation or rights of others,
for preventing the disclosure of information received in confidence or for
maintaining the authority and impatrtiality of the judiciary.

This article subjects any restriction on the right to freedom of expression to a strict
three-part test, requiring that any restriction is a) provided by law; b) for the purpose of
safeguarding a legitimate public interest; and c) necessary to secure this interest.® The
third part of this test means that even measures which seek to protect a legitimate
interest must meet the requisite standard established by the term “necessity”. Although
absolute necessity is not required, a “pressing social need” must be demonstrated, the
restriction must be proportionate to the legitimate aim pursued and the reasons given to
justify the restriction must be relevant and sufficient.” The requirement that a restriction
be ‘provided by law’ implies that the law is clear and precise.®

Freedom of Expression and the Media

The guarantee of freedom of expression applies with particular force to the media,
including the broadcast media and public service broadcasters. The European Court
of Human Rights has consistently emphasised the “the pre-eminent role of the press
in a State governed by the rule of law.”° It has further stated:

Freedom of the press affords the public one of the best means of
discovering and forming an opinion of the ideas and attitudes of their
political leaders. In particular, it gives politicians the opportunity to reflect
and comment on the preoccupations of public opinion; it thus enables
everyone to participate in the free political debate which is at the very
core of the concept of a democratic society.™

The Inter-American Court of Human Rights has stated: “It is the mass media that
make the exercise of freedom of expression a reality.” The European Court has

® For an elaboration of this test s&®odwin v. United Kingdon27 March 1996, Application No.
17488/90, paras. 28-37, (European Court of HumghtR).

"Sunday Times v. United Kingdp&®6 April 1979, Application No. 6538/74, para. §2uropean Court
of Human Rights). These standards have been teiteia a large number of cases.

8 Silver and others v. the United KingdoB® September 1982, Application Nos. 5947/72, 6285
7107/75, 7113/75 and 7136/75, paras. 87-88, (Earof@®urt of Human Rights).

® Prager and Oberschlick v. Austria6é April 1995, Application No. 15974/90, para. 34

0 castells v. Spair24 April 1992, Application No. 11798/85 , par8. 4

* Compulsory Membership in an Association Prescrigtlaw for the Practice of Journalisdvisory
Opinion OC-5/85 of 13 November 1985, Series A, Bipara. 34.



furthermore stated that it is incumbent on the media to impart information and ideas
in all areas of public interest:

Whilst the press must not overstep the bounds set [for the protection of
the interests set forth in Article 10(2)] ... it is nevertheless incumbent
upon it to impart information and ideas of public interest. Not only does it
have the task of imparting such information and ideas; the public also has
a right to receive them. Were it otherwise, the press would by unable to
play its vital role of “public watchdog."

The Court has also held that Article 10 applies not only to the content of expression,
but also the means of transmission or reception.*?

Constitutional Protection for Freedom of Expression

The right to freedom of expression is guaranteed in Article 24 of the Constitution of
Armenia, which provides:

Everyone is entitled to freedom of speech, including the freedom to seek,
receive and disseminate information and ideas through any medium of
information, regardless of state borders.

Article 44 provides that this right may be restricted only in certain, narrowly
prescribed circumstances:

The fundamental human and civil rights and freedoms established under
Articles 23 - 27 of the Constitution may only be restricted by law, if
necessary for the protection of state and public security, public order,
public health and morality, and the rights, freedoms, honour and
reputation of others.

Importantly, the Constitution recognises the overriding importance of international
human rights. Article 4 provides:

The state guarantees the protection of human rights and freedoms based
on the Constitution and the laws, in accordance with the principles and
norms of international human rights law.

Finally, Article 6 provides that international and constitutional human rights norms
take precedence over domestic law.* Thus, any provision in the Mass Media Law, if
adopted, which falls foul of international human rights standards is to be considered
null and void.

3. Analysis of the Draft Law on Mass Media

3.1 Scope of the Draft Law

Article 3 of the draft Law contains a number of definitions pertaining to the scope of
the Act. ‘Mass media’ is defined as “dissemination through media ... addressing one
hundred or more individuals”, and includes a ‘network media product’, defined as “an
electronic communication directed to one hundred or more persons ... or an

12 5eeThe Observer and Guardian v. U6 November 1991, Application No. 13585/88, pafa. 5
13 Autronic AG v. Switzerlan@®2 May 1990, Application No. 12726/87, para. 47.
4 paragraphs 3 and 4.



information resource accessible to indefinite number of persons”. In addition, with
regard to foreign publications, it states that “[a] person implementing media activity
pertaining to the dissemination on the territory of the Republic of Armenia of a media
product issued abroad shall be considered, for the purposes of this law, the importer
of such media product into the Republic of Armenia for dissemination.”

These definitions potentially render the scope of the draft Law very broad indeed. It
could well be interpreted as applying to the Internet, including email and the world
wide web, as well as more traditional media such as radio, television and
newspapers. It could also be seen as applying to pamphleteering.

Internationally, it is well understood that different modes of communication cannot be
regulated the same way. Pamphleteering is radically different in nature from
publishing a newspaper, which is itself very different from the broadcast media. This
has been recognised by the European Commission of Human Rights:

Article 10 of the [European Convention on Human Rights] clearly
distinguishes between the degree of control that the State may
legitimately exert over broadcasting, television or cinema enterprises,
precisely by regulating access to these commercial activities by licensing
procedures in which a wider margin of discretion is left to the States, and
control over forms of exercise of freedom of expression, including the
press and other printed media, which are subject only to the limitations
laid down in para. 2 of Article 10."®

The UN Human Rights Committee has distinguished between low circulation
publications, in that case one with 200 copies, and larger mass media in the context
of a registration requirement, holding that registration for small circulation media is
not legitimate.*®

Similarly, the Internet as a communication and publishing medium cannot be
regulated in the same way as other media. For a variety of reasons, restrictions that
are considered legitimate for the broadcast or print media, are not appropriate for the
Internet. The special factors that are internationally recognised as justifying
regulation of the broadcast media — such as the history of extensive government
regulation of broadcasting and the scarcity of available frequencies — do not apply to
the Internet.’’ It is similarly different from publishing. Moreover, there are important
jurisdictional problems regarding Internet regulation. Sites hosted anywhere, for
example in countries whose laws are more permissive, can easily be accessed by
Armenians. Indeed, it would be nearly impossible for Armenia to restrict its citizens
from accessing certain web sites, even if they carry content that is aimed at Armenia.

The illegitimacy of applying this law to pamphleteering or the Internet is also apparent
from some of the substantive provisions which apply to the mass media. Articles 6
and 7 place formal requirements on mass media to provide certain information on
each copy and are clearly unreasonably onerous and indeed simply inapplicable to
pamphlets such as may be handed out by demonstrators during a street rally.
Furthermore, they cannot legitimately be imposed on Internet uses. Similarly, it is
illegitimate to impose Article 8, requiring copies of all media products to be sent free
of charge to the national library, on pamphlets or the Internet. Article 13, which
imposes liability for mass media publications on various individuals, including

> Gaweda v. PolandCommission Report of 4 December 1998, Applicahiin 26229/95, para. 49.

6 Gauthier v. Canada? April 1999, Communication No. 633/1995.

" For further detail, see the extensive reasoninthbyUS Supreme Court in its decision in the CDA
case:Reno v. American Civil Liberties Uniphl7 S.Ct. 2329, 138 L.Ed.2d 874 (1997).



distributors, is problematical when applied to Internet service providers (ISPs), who
are also potentially caught within the remit of the Act.

Recommendation:
Article 3 of the draft Media Law should be redrafted so that it is clear that the
Internet, low-circulation publications and pamphlets are not covered by the law.

3.2 Registration and Names
Article 4(4) of the draft Law provides:

Persons implementing media activity shall act freely and disseminate
media products without preliminary or current state registration, any
declaration and notification of governmental bodies. Their freedom may
be restricted:

a) by law, in the interests of state and public security, public order,
public health and morals, for the protection of the rights and
freedoms, the honor and reputation of others;

b) in a procedure stipulated by law during martial law and in the
event of immediate danger threatening the constitutional order;

c) through judicial procedure, in the event of prohibiting
dissemination of a media product considered secret on the basis
of law, or advocating criminally punishable deeds.

It may be noted that these exceptions do not correspond with the three-part test
required under Article 10(2) ECHR as well as Article 44 of the Constitution for
restrictions on freedom of expression, particularly inasmuch as they fail to include a
necessity element. More seriously, it is difficult to see why registration would be
necessary in any of the circumstances mentioned. For example, incitement to commit
criminal acts, in the third exception, should be punishable under the criminal law.
This has nothing to do with registration and should apply to all expression, whether or
not the offending publication is registered. Furthermore, it is simply not practical or
effective to apply a registration requirement after a breach of this sort.

In any case, although international law does not rule out registration schemes per se,
any registration scheme should be purely technical in nature, leaving no discretion for
registration to be refused.’® These provisions do not impose any substantive
requirements on any registration scheme, so that it is possible that a scheme under
this article would fail to meet these standard. Furthermore, it may be noted that
registration of individual journalist is illegitimate.*

Similarly, the requirements in Article 6 regarding the name of a periodical are
problematic. Pursuant to Article 6(2), the name of a publication must be “acceptable
for the public from the viewpoint of ethics”. Furthermore, Article 6(3) provides: “The
name of a famous person or a part thereof may be used in the name of a media
product only upon written consent of that person and, in the event of a deceased
famous natural person, upon the written consent of his/her heirs.”

In the recent case of Gaweda v. Poland, concerning the name of a periodical, the
Court stressed that the only function of the name of a periodical is “to identify [it] on
the press market for its actual and prospective readers ... [it] is not a statement as

'8 Gaweda v. PolandApplication no. 26229/95, 14 March 2002 (Europ€anirt of Human Rights).
' Compulsory Membership in an Association Prescribgd.aw for the Practice of Journalismote
11.




such.”® Therefore, no qualitative requirements should be made with regard to the
titte of any publication. To the extent that a name may infringe on trademark or other
rights, the proper course of action would be to apply general laws on these matters.
Specific restrictions of this sort do not belong in a mass media law. In addition, Article
6(2) is unacceptably vague; ‘public ethics’ is a notorious subjective term and not,
therefore, a legitimate basis for restricting freedom of expression.

Recommendations:
Any restrictions on the freedom of the media should correspond to the three-part
test required under the Constitution as well as international human rights law.
There should b not exceptions to the general rule against registration of the
media. If exceptions are maintained, they should ensure that any registration
scheme is purely technical in nature.
The qualitative restrictions on the name of publications should be removed from
the draft law.

3.2 Accreditation and Access to Public Bodies

Pursuant to Article 9, journalists may be accredited to cover proceedings at public
bodies. Paragraph 3 states: “An accredited journalist may be present at the work
process of the bodies and organizations to which he/she has been accredited, in
conformity with their respective rules of work procedure.” Under paragraph 1, any
journalist or media employer may apply for accreditation, “provided the [bodies] have
an established procedure for accreditation of journalists.” This may prove problematic
in cases where a public body has no procedures for accreditation and refuses to
allow journalists access to meetings. Such an interpretation would be contrary to the
accepted principle that the public has a right to know what the government is doing
on its behalf, and that as a matter of principle, all government meetings should be
open to the public.? Similarly, the draft Law should provide greater detail on the kind
of procedures that may be adopted with regard to accreditation. In particular, it
should make it clear that such a scheme may not operate or be used to discriminate,
for example on political grounds, or to arbitrarily deny journalists’ access to
meetings.?

Recommendation:
Public bodies should be required to establish accreditation scheme and these
schemes should be required to be fair and transparent, and not to arbitrarily deny
journalists accreditation.

3.3 Requirement of Accuracy or Care

Pursuant to Article 10(1), “[blefore disseminating a media product, the person
implementing media activity must check the accuracy of information therein or make
a reference to its source.” This is a requirement of professional ethics normally
addressed through self-regulatory schemes rather than the law, where it may be
abused. There will be instances where it may be practically impossible to check the
accuracy of a source. As the European Court has recognised, “news is a perishable

2bid., para. 43.

2l See the UN Human Rights Committee’s decision Gauthier v. Canada 7 April 1999,
Communication No. 633/1995. This may be subjectddain exceptions, for example, relating to
meetings of political committees. In general, $he Public’'s Right to Know — Principles on Freedom
of Information LegislationARTICLE 19, London: 1999.

22 Gauthier v. Canadanote 21, para. 13.6.



commodity and to delay its publication, even for a short period, may well deprive it of
all its value and interest.”® In any case, it is now well established that a general
requirement of accuracy can lead to serious abuse and is a breach of the right to
freedom of expression.”* If at any point it transpires that a particular publication was
erroneous in its facts, this can be addressed after publication, for example through
defamation laws. Furthermore, the obligation to disclose sources, provided as an
alternative to checking the accuracy of information, is also problematic; it is now well-
recognised that the right to freedom of expression includes journalists’ privilege not to
disclose sources.?® The draft Law itself recognises this in Article 11.

Recommendation:
The obligation on journalists to check the accuracy of information should be
removed from the draft Law.

3.4 Right of Refutation

Article 12 provides for a right of refutation, granting both legal and natural persons
the right to refute information in the mass media which is untrue and which affects
their rights. Article 12(3) provides that the reply shall be given a similar prominence
as the original article or broadcast. Under Article 12(7), a publisher may refuse to
carry a refutation which is anonymous, fails to comply with the law or if the
information was taken from a public source or another media outlet.

A mandatory right of refutation is a highly disputed area of media law. In the United
States, it is seen as unconstitutional on the grounds that it represents an interference
with editorial independence.? In Europe, in contrast, the right of refutation is the
subject of a resolution of the Committee of Ministers of the Council of Europe.?’ In
many Western European democracies, the right of refutation is provided by law and
these laws are effective to a varying extent. The purpose of a right of refutation is to
provide an individual with an opportunity to correct inaccurate facts which interfere
with his or her rights, for example to privacy or reputation. Advocates of media
freedom, including ARTICLE 19, generally suggest that a right of refutation should be
voluntary rather than prescribed by law.

In any case, certain conditions on the right of refutation should always apply. Of
relevance to the draft Law is the principle that only individuals and private bodies
should have a right of refutation. Public bodies, which should have no standing to sue
for defamation of character, have no legitimate interest in exercising the right of
refutation; additionally, there is a clear risk that such a right would be abused by
these bodies as a means to effectively get free publicity.”® Finally, while the draft
generally conforms to the principles suggested by the Committee of Ministers of the
Council of Europe, it should be made clear that a publisher may refuse to carry a
refutation if it affects the legal rights of a third party (for example, where it is prima

2 Observer and Guardian v. the United Kingdarote 12, para. 60.

24 SeeHector v. Attorney-General of Antigua and Barbufd®90] 2 AC 312 (Privy CouncilR. v Zundel
[1992] 2 SCR 731 (Canadian SC) a@Havunduka & Choto v. Minister of Home Affairs &dkhey
General 22 May 2000, Judgment No. S.C. 36/2000, Civil iggtion No. 156/99 (Zimbabwean SC).
% Goodwin v. United Kingdormote 6.

%6 Miami Herald Publishing Co. v. Tornil|g#18 U.S. 241 (1974).

" Resolution (74) 26 on the right of refutation, ptéml on 2 July 1974. See also the Advisory Opinion
of the Inter American Court of Human RighEnforceability of the Right to Refutation or Cottieq,

7 HRLJ 238 (1986).

% See Council of Europe Committee of Ministers Ratsoh (74)26 on the right of refutation, note 27,
para. 4.i.



facie defamatory). It should also be made clear that the author of the refutation is
fully liable for its contents.

Recommendation:
Article 12 should be amended to provide that only individuals and private bodies,
and not public bodies, have a right of refutation.
Article 12 should be amended to provide that a refutation which infringes the
rights of a third party may be refused.
The author of a refutation should be fully liable for its contents.

3.5 Other Restrictions

State- and other secrets

In addition to the requirement to check the accuracy of publications, Article 10 lists a
number of forms of expression which are prohibited in the media. Article 10(2)
prohibits the dissemination of information which is “considered to be secret in a
procedure by law”. Article 10(3) allows for one exception to the publication of material
considered ‘secret’, namely where the media practitioner “was not notified in writing
of the fact that information is regarded as a secret” and the information was obtained
lawfully.

A prohibition such as this should note be provided for in media specific legislation,
which implies that the media are under a special, perhaps more onerous, obligation
in this regard, but rather in a law of general application. Furthermore, secrecy rules
should not be imposed in the absence of comprehensive and overriding freedom of
information (FOI) legislation. No such legislation has been implemented in Armenia
as yet, although we understand that certain NGOs are working on a draft law, with
the support of some Parliamentarians. FOI laws set out an all-embracing regime for
the access to information by public as well as by private bodies, based on the
principle that all information held by public bodies is accessible to the public, subject
only to clear and narrow exceptions. A proper FOI law furthermore includes a public
interest override, providing that in any case where the public interest in publication
outweighs the interest in secrecy, publication should be allowed. Finally, generally
speaking, efforts to restrict the circulation of secret material should be concentrated
on stopping the information leaking in the first place, rather than to restrict its
subsequent circulation. Article 10 of the draft Law conforms neither to the above nor
to other related requirements, such as those outlined in the Council of Europe’s
Recommendation on Access to official documents and ARTICLE 19's Model Law on
Freedom of Information.? This provision should be removed from the draft Law and
efforts should instead by focused on developing all-embracing FOI legislation.

Incitement to crime

Article 10(2) also restricts the dissemination of information “containing advocacy of
criminally punishable acts”. While such a prohibition is in itself legitimate, it should
be provided for in a law of general application, such as the Criminal Code. It is not
only unnecessary to repeat it in a law directed at the mass media but actually harmful
as this serves to give the media a “double warning” as to what is illegal, which may
have a chilling effect on media freedom.

% Council of Europe Recommendation R(2002) 2 on #sd® official documents, adopted by the
Committee of Ministers on 21 February 2002 and ARE 19, A Model Freedom of Information
Law, London: 2001 (accessible throudtitp://handbook.articlel9.orgin the ‘Key Documents’
section).




Privacy
Article 10(4) prohibits the dissemination of all information “taken from a person who

has expected to have been out of sight or earshot of indefinite persons and has taken
reasonable measures to ensure it.” Privacy is recognised as a legitimate basis for
certain limited restrictions on freedom of expression in many countries but the
prohibition as stated in the draft Law is both unclear and excessively broad. The
phrase ‘reasonable measures’ is highly subjective and liable to be interpreted
differently from case to case.

The law does state three exceptions to the protection of privacy, namely where the
information was obtained in accordance with the law, where there was no reasonable
expectation that the person was out of sight or earshot and where publication is
necessary in the public interest.

These exceptions, although welcome, are excessively narrow. First, it is not clear
whether they apply separately or cumulatively and, in the latter case, they are
unnecessarily restrictive on freedom of expression. Second, they are too narrow in
scope. The second exception should apply in all cases where there was no
reasonable expectation of privacy, which might include some cases where the
person was out of sight or earshot. The third exception should be reworded to apply
wherever the public interest in the information outweighs the privacy interest, not only
where publication is necessary in the public interest. This has been recognised by
the European Court of Human Rights. For example, in Goodwin v. the United
Kingdom, the Court responded to the government's claim that material obtained in
breach of confidence should be afforded lesser protection by holding: "these are
undoubtedly relevant reasons. However ... the considerations to be taken into
account under paragraph 2 of Article 10 ... tip the balance of competing interests in
favour of the interest of democratic society in securing a free press".** Courts all over
the world have recognised a public interest override to the right to privacy.

Recommendations:
The prohibition on the circulation of secret material should be removed from the
law and replaced with an all-embracing FOI regime.
The prohibition on advocacy of crime should be removed from the law.
The prohibition on dissemination of information obtained in breach of privacy
should be redrafted, making it clear that the exceptions apply separately and
incorporating the standards noted above, including a clear public interest
override.

3.6 Obligations to Publish Information

Article 4(2) provides: “No one may compel a person implementing media activity to
disseminate any information, with the exception of cases provided for by law.” While
the statement of principle that no-one can be required to carry certain information is
positive, the exception that is carved by the second part of the provision is too broad.
While Article 4(2) does not by itself require publishers to carry certain statements, it
leaves the door open to future legislation. It should be understood that, under
international law, any ‘duty to publish’ is highly controversial.

In general, obligations on the media to disseminate certain information are a
misconception of the way in which a free media satisfies the public’s right to know,
and are counter-productive. To ensure in practice the public’s right to be informed, it

% Goodwin v. United Kingdonmote 6, para. 45.
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iSs necessary to create an environment in which an independent and pluralistic media
can flourish, not to impose specific positive obligations on the media. A diverse and
creative media will compete for public attention and thus ensure that sufficient
attention is given to different information needs. This has been recognised within the
Council of Europe, where the Committee of Ministers has voiced concern over “must-
carry” requirements, even for public broadcasters, stating:

The cases in which public service broadcasting organisations may be
compelled to broadcast official messages, declarations or
communications, or to report on the acts or decisions of public
authorities, or to grant airtime to such authorities, should be confined to
exceptional circumstances expressly laid down in laws or regulations.*!

ARTICLE 19’s principles on broadcasting, Access to the Airwaves, go even further,
ruling out must-carry requirements imposed by the government altogether.*

There are a number of other, minor, ‘must publish’ requirements in the draft Law.
Article 7 requires that publications that are disseminated free of charge include a
note “Disseminated free of charge. Not for sale”. Article 14 requires that mass media
publish a full financial report in their newspaper at the end of each financial year.
Although some requirements of fiscal transparency are normally imposed on
corporations, particularly on publicly listed corporations which are required to inform
potential and actual investors of their financial health. However, these requirements
are not generally imposed on privately owned companies, where they may in certain
cases contravene Article 8 ECHR, which protects privacy. In any case, it is certainly
excessive to require media, simply because they are in the business of information
dissemination, to publish their financial reports, something that other companies are
not required to do.

Recommendations:
Article 4(2) should either be removed from the draft Law or make it clear that any
positive obligations may be legitimate only in very exceptional circumstances.
The requirement to publish a financial report should be removed from the draft
Law.

% No. R (96) 10 on the Guarantee of the IndependenicePublic Service Broadcasting
Recommendation, adopted 11 September 1996.

% Access to the Airwaves, Principles on Freedom>qfrEssion and Broadcast Regulation ARTICLE
19, London: 2001, Principle 2.3.
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