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l. Introduction

This Memorandum analyses a copy of the governmétrimenia’s draft Law of the
Republic of Armenia on Mass Media (draft Law) foongpliance with international
standards regarding the right to free expressitve domments are based on an official
English translation of the draft Law.

ARTICLE 19 is of the view that the draft Law comsia number of positive elements,
such as the protection afforded to confidentialrsesi and the decision not to introduce a
registration regime. Nonetheless, the most recerdion of the draft Law has a number
of shortcomings, including an overbroad definitmitmass media”, a confusing system
for awarding the right of refutation and the right reply, and a discretionary and
potentially chaotic accreditation regime. Thesebfgms and others are discussed in more
detail below, following an overview of Armenia’s t@mnational and constitutional
obligations regarding freedom of expression.



Il. International Standards

[I.1 The Guarantee of Freedom of Expression

Armenia is a party to thimternational Covenant on Civil and Political RigitCCPR}
and became a Member State of the Council of Europ2001. Armenia ratified the
European Convention on Human Rigt&CHRY in 2002. Article 19 of the ICCPR and
Article 10 of the ECHR protect freedom of expressio similar terms. Article 10(1) of
the ECHR states:

Everyone has the right to freedom of expressioris fight shall include freedom to
hold opinions and to receive and impart informatiord ideas without interference
by public authority and regardless of frontiersisTArticle shall not prevent States
from requiring licensing of broadcasting, televisiar cinema enterprises.

Freedom of expression is a key human right, inipaer because of its fundamental role
in underpinning democracy. For example, the Europ@aurt of Human Rights has
repeatedly stated:

Freedom of expression constitutes one of the dasémindations of [a democratic]
society, one of the basic conditions for its pregrand for the development of every
man ... it is applicable not only to ‘information’ dideas’ that are favourably
received or regarded as inoffensive or as a matterdifference, but also to those
that offend, shock or disturb the State or anyaeat the population. Such are the
demands of pluralism, tolerance and broadmindedn@$s®ut which there is no
‘democratic society?

II.2 Freedom of Expression and the Media

The guarantee of freedom of expression applies witfticular force to the media,
including the broadcast media and public serviaaticasters. The European Court of
Human Rights has consistently emphasised “the miaent role of the press in a State
governed by the rule of law™1t has further stated:

Freedom of the press affords the public one oftib& means of discovering and
forming an opinion of the ideas and attitudes efrtpolitical leaders. In particular, it
gives politicians the opportunity to reflect andmroent on the preoccupations of
public opinion; it thus enables everyone to paptité in the free political debate
which is at the very core of the concept of a demtic society’

The Inter-American Court of Human Rights has statids the mass media that make
the exercise of freedom of expression a reafityie media as a whole merit special
protection under freedom of expression in part bseaf their role in making public,
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...information and ideas on matters of public interBiet only does [the press] have
the task of imparting such information and idedee public also has a right to
receive them. Were it otherwise, the press woulditble to play its vital role of

‘public watchdog”

The European Court has furthermore stated that indumbent on the media to impart
information and ideas in all areas of public ingtre

Whilst the press must not overstep the boundsfaeti{e protection of the interests
set forth in Article 10(2)] ... it is neverthelesscumbent upon it to impart
information and ideas of public interest. Not odbes it have the task of imparting
such information and ideas; the public also haght rto receive them. Were it
otherwise, the press would by unable to play ital vble of “public watchdo§.

The Court has also held that Article 10 appliesardy to the content of expression, but
also to the means of transmission or reception.

11.3 Independence of Media Bodies

In order to protect the right to freedom of expi@ssit is imperative that the media is
permitted to operate independently from governneamitrol, so as to protect the free
flow of ideas. This ensures the media’s role adipwatchdog and that the public has
access to a wide range of opinions, especially attars of public interest.

Under international law, it is well established tthbodies with regulatory or
administrative powers over both public service gndrate broadcasters should be
independent and free from political interferencer €&ample, in a preambular paragraph,
the European Convention on Transfrontier Televisgtates that Member States
“[reaffirm] their commitment to the principles dfe free flow of information and ideas
and the independence of broadcast&t§’he Committee of Ministers of the Council of
Europe also considers the independence of regulaaathorities as fundamentally
important. It has adopted a recommendation spadlfion this, The Independence and
Functions of Regulatory Authorities for the Broastiay Sectof! which states in a
preambular paragraph:

[T]o guarantee the existence of a wide range oépeddent and autonomous media
in the broadcasting sector...specially appointed pedéent regulatory authorities

for the broadcasting sector, with expert knowledgehe area, have an important
role to play within the framework of the law.
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The Recommendation goes on to note that MembeesStitould set up independent
regulatory authorities. Its guidelines provide thdember States should devise a
legislative framework to ensure the unimpeded fionatg of regulatory authorities,

which clearly affirms and protects their indepermel The Recommendation further
provides that this framework should guarantee thambers of regulatory bodies are
appointed in a democratic and transparent mariner.

The Committee of Ministers of the Council of Eurgpé&kecommendation on the
Guarantee of the Independence of Public Serviceadirasting® provides additional
guidance on this issue. This Recommendation previdat members of the supervisory
bodies of publicly funded broadcasters should bgomped in an open and pluralistic
mannet® and that the rules governing the supervisory odi®uld be defined so as to
ensure they are not at risk of political or otheeiference?®

I1.4 Restrictions on Freedom of Expression

The right to freedom of expression and informai®not absolute; international law does
permit limited restrictions on the right in ordergrotect various private and public interests.
For example, Article 10(2) of the ECHR states:

The exercise of these freedoms, since it carri¢s widuties and responsibilities,
may be subject to such formalities, conditions trig®ns or penalties as are
prescribed by law and are necessary in a democsatitety, in the interests of
national security, territorial integrity or publgafety, for the prevention of disorder
or crime, for the protection of health or morats, the protection of the reputation or
rights of others, for preventing the disclosurendérmation received in confidence,
or for maintaining the authority or impartiality tife judiciary.

Restrictions must meet a strict three-part tebiternational jurisprudence makes it clear
that this test presents a high standard that @eyfémence must overcome in the strictest
sense. The European Court of Human Rights hadstate

Freedom of expression, as enshrined in Article i$0Osubject to a number of
exceptions that, however, must be narrowly integateand the necessity for any
restrictions must be convincingly establisfigd.

First, the interference must be provided for by.ldWwe European Court of Human Rights
has stated that this requirement will be fulfilledly where the law is accessible and
“formulated with sufficient precision to enable théizen to regulate his conduct”

Second, the interference must pursue a legitimateThese are the aims listed in Article
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19(3) of the ICCPR and Article 10(2) of the ECHRhird, the restriction must be
necessary to secure one of those aims. The workSsary” means that there must be a
“pressing social need” for the restriction. Thes@as given by the State to justify the
restriction must be “relevant and sufficient” amhe restriction must be “proportionate to
the aim pursued®

1.  The Armenian Constitution

Freedom of opinion and expression is protectedestbo certain restrictions, by Article
24 of the Constitution of the Republic of Armenidyich states:

Everyone is entitled to assert his or her opinidm.one shall be forced to retract or
change his or her opinion.

Everyone is entitled to freedom of speech, inclgdire freedom to seek, receive and
disseminate information and ideas through any nmeditiinformation, regardless of
state borders.

Article 44 of the Constitution allows for the impiaen of restrictions on both the
freedom of expression and of opinion:

The fundamental human and civil rights and freedestablished under Articleés3,
24, 25, 26,27 of the Constitution may only be restricted by lafnpecessary for the
protection of state and public security, publicestdoublic health and morality, and
the rights, freedoms, honor and reputation of ather

The language is similar to that employed in Artidl@(2) of the ECHR, except that
international law does not recognize the possybdit any restrictions being imposed on
the freedom of opinion, as is apparently contenepldty the Armenian Constitution.

Two additional provisions in the Constitution impogotential restrictions on the
exercise of the right to freedom of expression. fils¢ sentence of Article 20 states:

The gathering, maintenance, use and disseminatitlegally obtained information
about a person's private and family life are pribbib

The last half of Article 39 restricts the mediatghts in the following terms:

The presence of the news media and representafitles public at a judicial hearing
may be prohibited by law wholly or in part, for tparpose of safeguarding public
morality, the social order, national security, Hadety of the parties, and the interests
of justice.

Articles 20 and 39 are inconsistent with internadiostandards. There is no “necessity”
requirement in Article 39, and yet there is no omasvhy this form of access to
information — a right recognized as included witthe ambit of freedom of expression —
should be subject to a less stringent level ofgmtidn than other forms of expression.
Furthermore, the privacy protection offered by @&i20 limits the exercise of the right

% Lingens v. Austria8 July 1986, Application N0.9815/82, 8 EHRR 4patas. 39-40.



to seek and disseminate information instead ofadeg a right to privacy. This provision
may be compared with Article 8 of the ECHR, whiohdrporates the three-part test:

Everyone has the right to respect for his privaigfamily life, his home and his
correspondence.

2. There shall be no interference by a public authavith the exercise of this
right except such as is in accordance with thedaais necessary in a
demaocratic society in the interests of nationaliggg public safety or the
economic well-being of the country, for the prevembof disorder or crime, for
the protection of health or morals, or for the potion of the rights and
freedoms of others.

Recommendations:
The Constitution should not permit restrictiongresedom of opinion.
Article 39 should be amended to include a necessdty
Article 20 should be amended to bring it into limigh international standards.

V. Analysis of the Law on Mass Media

I\V.1 Basic Concepts and Definitions

Article 3 contains the definitions of terms empldyr the draft Law. The definition of
“mass media”, “mass media resource”, and “jourtiadise highly problematic, and the
problems are exacerbated by the inter-relatedrfeébese concepts.

First, “mass media” is defined as:

...the disseminating through media resources tartfiited number of persons any
urgent information on daily, weekly, monthly or amahbasis concerning social
events, as well as facts, events, circumstanceasjdorecasts that have public
importance and interest. Particularly, this shadlude the commentaries,
clarifications, opinions and conclusions on theiinfation concerning the countries,
organizations, government bodies, officials, arheotpersons of public interest, as
well as the activities of such persons.

This definition is so broad that it will capture@rs that employ “media resources” to
communicate but which cannot be considered to kelifai in the traditional sense. For
example, organizations like the Council of Eurdpe, Organization for Security and Co-
Operation in Europe and many local and internationagovernmental organizations
issue press releases, disseminate publicationasanthe Internet to relay information
about their activities and events that would qyad$ having “public importance and
interest.” Even individuals with personal web siteiswho engage in letter writing
campaigns, will be caught by this definition. luisreasonable to impose the obligations
contained in the draft Law for the media on suetide range of activities.

We recommend that any attempt to define mass nbed@sed on circulation volume
and the frequency and regularity of publicationd artlude clear exceptions for non-
mass media activities such as those described albbeedraft Lawdoesrequire the
distribution of a minimum of 100 copies as an elettd the definition of printed mass



media resource, but this only addresses one mealnaihi00 copies is far too few to
justify the imposition of the potentially oneroegl obligations contained in the draft
Law. In the case dfaptsevich v. Belary® the UN Human Rights Committee held that a
requirement to register to distribute 200 pamphles a breach fo the right to free
expression. For similar reasons, we are of the Weawthe draft Law should only apply

to media publishing monthly or more frequently.

Second, the definition of “mass media resourcelluithes print publications, radio and
television broadcasts, and the Internet. It is vesllablished that different regulatory
approaches are required for different media in edanace with the guarantee of freedom
of expression. As the European Commission of HuRights has stated:

Article 10 of the [European Convention on Human H&jj clearly distinguishes
between the degree of control that the State mayjtirteately exert over
broadcasting, television or cinema enterprisesigedy by regulating access to these
commercial activities by licensing procedures irichiha wider margin of discretion
is left to the States, and control over forms céreise of freedom of expression,
including the press and other printed media, wiarghsubject only to the limitations
laid down in para.2 of Article 1%.

The Internet cannot be regulated in the same wayiaisor broadcast media. The
Internet is clearly very different than either gt or broadcast media and any
regulatory mechanism needs to take this into adcéiam this reason, ARTICLE 19 is of
the view that the Internet should not be subjedpiecific statutory regulation, at least at
the level of contents. The desirability of avoidstgtutory content regulation on the
Internet has achieved some recognition at thenat@mal level. For example, the
Committee of Ministers of the Council of Europe ptim a Declaration in May 2003
which lays down a number of basic principles tonmote the use of the Internet as a
means of expression, including that States shawddw@wage self-regulation of the
Internet in relation to contefit.The Declaration also states:

The provision of services via the Internet shoudtllve made subject to specific
authorisation schemes on the sole grounds of ttamsnef transmission uséd.

The print and broadcast media also cannot be regglia an identical manner as
important considerations that apply to one do pplato the other. For instance, in
most, if not all, established democracies, the mpéo regulate broadcasting stems from
the finite nature of the frequency spectrum, theisessitating a competitive licensing
process, whereas resource limitations of thisdgorot apply to the print media.

Third, the definition of a jounalist includes: “ardividual (natural person) who is a
representative of a person conducting mass methatya@and who is seeking, receiving,
collecting, developing, preparing and issuing infation on the basis of labor contract or
another type of contract signed between them.”&the definition of “mass media” is so

2120 March 2000, Communication No. 780/1997.

2 Gaweda v. PolandCommission Report of 4 December 1998, Applicatitmn26229/95, para.49.
% Declaration on freedom of communication on thertme¢ adopted 28 May 2003, Principle 2.
% Ibid., Principle 5.



broad, this definition will capture persons empldy® non-media organizations. It
would also capture non-journalists, such as lawyehe represent mass media outlets.
On the other hand, the definition excludes freedajournalists that do not have an
ongoing contract with any one media organization.

Recommendations:
Any attempt to define the mass media should bedbaseirculation volume and the
frequency and regularity of publication, with clexiceptions.
The draft Law should not seek to treat all medithansame fashion. The Internet, in
particular, should not be included in the defimtiof mass media and consideration
should be given to providing for separate reginoesfoadcasters and the print
media.

The definition of “mass media resources” shoulcgbended to require a
significantly higher circulation volume and a fremey of publication of at least oncge
a month.

The definition of “journalist” should either be rened from the draft Law or
amended to cover only true journalists and to ihelfree-lance journalists.

IV.2 Restrictions on Mass Media Activity

Three separate provisions in the draft Law setloeicircumstances in which restrictions
may legitimately be imposed on the disseminationnfdrmation by the mass media.
Article 4(2) provides that no one may compel ovpre the dissemination of information
by the mass media “except in cases specified by larticle 4(5) states:

The freedom of dissemination of media resource tayestricted in a procedure
stipulated by law: during the war situation, in tkeent of immediate danger
threatening the constitutional order or in a stdtemergency.

Article 8(4), states that:

It shall be prohibited to disseminate such infoiorathat will damage state and
public security in a democratic society, protectmgplic order, public health and
ethics, rights and freedoms of others, their digaitd reputation, the reputation and
impartiality of justice.

Article 8, which addresses the “abuse of the free@dd speech”, states at paragraph (2)
that it is prohibited to publish secrets, as piesct by law, “or information containing
propaganda and advocacy of criminally punishablees.”

Analysis

None of these provisions satisfies internationalconstitutional standards regarding
restrictions on freedom of expression. PresumaBlticle 4(2) is to be read in

conjunction with the other two provisions. If nahe implication would be that any
restriction is permissible so long as it is spedifin legislation. This outcome is clearly
inconistent with the constitutional requirementtthastrictions satisfy a legitimate aim
and be “necessary in a democratic society”. Therato provisions also fail to include
a necessity test.



Furthermore, there is no obvious rationale for hgwestrictions spread across different
provisions. Article 4(5), which is aimed at proiagt national security interests, and
Article 8(4) should be consolidated in order to iifly the law.

Regarding the publication of secrets, the validifyArticle 8(2) depends on the legal
definition of secret. Since it constitutes a resion on freedom of expression, any such
definition must be very narrowly circumscribed argdated to an interest worthy of
protection, such as national security or the ingasbn of crime. The potentially
negative impact of this restriction is mitigated Asticles 10(2) and (3), which provide
that there will be no liability if the impugned orimation was legally obtained or not
obviously secret in nature, or if the disseminatidrthe information was in the public
interest. Nonetheless, it is not clear why the mmedre singled out for special
responsibility for the dissemination of State stes;rever and beyond any general rules on
this that may apply to everyone.

Regarding the prohibition against “propaganda”’, ARIE 19 is of the view that this
term is unacceptably vague and open to abusexé&mgle to prohibit discussion about
political opposition movements.

Recommendations:
- Any restriction imposed on the mass media’s right gather and disseminate
information must be prescribed by law, satisfy gitimate aim and be necessary in a
democratic society.
Articles 4(2) and (5), and 8(4) should be consaédanto one single provision that
consistent with Article 10(2) of the ECHR.
The media should not be singled out for liabiliby the disclosure of State secrets.
The definition of what constitutes a “secret” faetpurposes of the draft Law should
be circumscribed as narrowly as possible so asoniofringe the requirements of the
three-part test for restrictions on freedom of esgion.
Article 8(2) should be amended to remove the tggrogaganda”.

is

IV.3 Right of Refutation and Reply

Article 9 of the draft Law sets out the proceduredranting a right of refutation and a
right of reply. The right of refutation will arisghere disseminated information has
“damaged the honor, dignity and reputation of apef (Article 9(1)). To exercise the
right, the individual concerned must submit hisier demand to the responsible media
within three months from the date of the offendplication. The person conducting
the media activity then has one week to notifydbmplainant of the date and/or time
that the refutation will be disseminated (Artici@p.

Articles 9(3) and (6) set out certain formal regquients for the refutation, namely that it
be published under the heading “Refutation” witb feductions or additions made to its
placement or layout criteria.” The refutation mhstpublished within one week of the
demand being received or at the earliest possppeunity. While not explicit, this



requirement presumably applies to broadcasts dslwelddition, the refutation may not
exceed the length of the original information.

Article 9(5) grants individuals the right to demathé publication of a reply at the same
time as a demand for refutation is made. Unlikerigiet of refutation, however, the reply
IS not subject to any length limitations and thiereo requirement that it address only the
information that was originally published. None#sd, the content of a reply cannot
contain criticism of the media in which it appears.

A demand for refutation or reply may be deniedlmy media in certain circumstances,
enumerated in Articles 9(7) and (8), includinghiétreply violates Article 8 of the draft
Law, regarding abuse of freedom of expressionf @ther the demand for refutation or
reply are anonymous.

Analysis

This section of the draft Law contains a numberpodblems from a freedom of
expression perspective and, additionally, is qa@efusing due to inclusion of both the
right of refutation and the right of reply withihe same provision.

The right to demand the correction of facts whieléhbeen proven to be erroneous from
the media does not necessarily constitute a réstrion the media’s free expression. The
draft Law, however, goes well beyond this, allowifog a right of refutation for the
dissemination of information that “damages the morbgnity and reputation” of an
individual. This could include both correct facts well as expressions of opinion.
ARTICLE 19 is of the view that both should be absely protected against any form of
sanction. In any case, stringent limits, consisteitth those set out below regarding the
right of reply, should apply to any right of reftitm which goes beyond correcting
erroneous facts.

The right of reply, as set out in Article 9(5), stitutes a highly disputed area of media
law. In the United States, it is seen as uncorngiial on the grounds that it represents an
interference with editorial independerf@dn Europe, in contrast, the right of reply is the
subject of a resolution of the Committee of Ministef the Council of Europ®&.In many
Western European democracies, the right of repprasided for by law and these laws
are effective to a varying extent. Advocates of mdreedom, including ARTICLE 19,
generally suggest that a right of reply should bkintary rather than prescribed by law.
In any case, certain conditions should apply:
- the reply should only be in response to incorresttd, not to comment on

opinions that the reader or viewer doesn't like;

it should receive similar prominence to the oridiauicle or broadcast;

it should be proportionate in length to the oridiadicle or broadcast;

%5 Miami Herald Publishing Co. v. Tornilla418 U.S. 241 (1974).

% Resolution (74) 26 on the right of reply, adopped2 July 1974. The Committee of Ministers is pnélye
revising this document, although the most receaft @ontains essentially the same principles. $sethe
Advisory Opinion of the Inter American Court of HamRights Enforceability of the Right to Reply or
Correction 7 HRLJ 238 (1986).
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it should not be taken as an opportunity to intaedonew issues or comment on
other correct facts.

The right of reply, as set out in Article 9 of tthaft Law, is not limited to the correction
of erroneous facts, but clearly covers expresidregmion as well. Furthermore, there
are no limitations imposed on length or subjectterat

Recommendation:

Consideration should be given to removing bothridpet of refutation and right of

reply from the draft Law.

If thse rights are retained, they should be brougbtline with the following:
any right of refutation and/or reply should apphfyoto incorrect facts, not to
opinions or unrelated issues;
any reply should be required to be proportionatemgth to the original article
or broadcast and should be restricted in scopddreasing the mistakes in the
original; and
consideration should be given to addressing the a§reply and the right of
refutation in two separate provisions.

V.4 Accreditation

Article 6 of the draft Law sets out the detailglud accreditation system applicable to
journalists. Under this regime, State bodies, b®didocal governments and other
organization§’ are each responsible for creating and implememtingccreditation
procedure. According to Article 6(2), each sepapateedure must include the general
requirements for obtaining accreditation, the “sute organizing the work of accredited
journalists”, the reasons for denying accreditadiod the “requirements implied by a
body or organization activity peculiarities>”

Applications for accreditation must either be geahor be refused within a month of
receipt by the body or organization (Article 6(3gcredidation may be withdrawn by a
body or organization, in conformity with the estabéd procedure and with “proper
justification” (Article 6(5)). Finally, the provien prohibits discrimination by State and
local government bodies and organizations amongedited journalists, and grants
accredited journalists certain rights of access.

As discussed above in Section 11.3 , it is welbkfished that bodies with regulatory or
administrative powers over the media should bepeddent of government. This applies
equally to accreditation as to other mattérState organs and local administrative bodies
are not independent and therefore should not eseetsidue control over accreditation.

2" The exact scope of Article 6 is not obvious, p@hdue to translation. It clearly applies to Steie

local government bodies, but what exactly is mégriorganizations” is not specified.

8 The meaning of this last requirement is also vagrebably due to translation, but presumably iamse

any special requirements arising from the natutb@body's activities.

# See, for example, the UN Human Rights Committee tatding that Canadian accreditation procedures
to Parliament breached the guarantee of freedorexpfession.Gauthier v. Canada7 April 1999,
Communication No. 633/1995.
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Furthermore, the criteria for obtaining accreddatshould be specified in the law instead
of being left to the discretion of each agencyhwiite possible result of a chaotic regime
under which a journalist has to satisfy the unignd varied requirements of potentially
dozens of different bodies. Such a situation wébcly hamper the free flow of
information. The rules of accreditation should dsospecified in the law, along with the
circumstances under which accreditation can bednathin, and again should not be left
to the discretion of individual bodies. Finally yarefusal of an accreditation application,
or any decision to rescind accreditation, shouldudgect to appeal.

Recommendations:
Article 6 should be amended to provide for an iredefent body to accredi
journalists.
The law should clearly state the criteria for ad¢egion, which should be of a purely
technical nature, together with the rules of acitatidn and the circumstances under
which accreditation may be withdrawn.
Decisions regarding the awarding or rescindingaufeditation should be subject to
appeal.

—

V.5 Miscellaneous Issues

Transparency
Article 13 of the draft La®’ requires the operators of mass media enterpispstlish

their companies’ financial records every year, gpig the gross revenue and sources
of income. This provision appears only to applptmt publications since it states that
the publication must appear in “the periodical essfi media resource (if it is published)”
and is silent regarding other media.

ARTICLE 19 is of the view that this is an onerodsrenistrative obligation that may
actually impede the development of a viable meadbla$try in Armenia. Privately
operated media companies should not be targettédawiobligation to disclose financial
records unless all privately held companies andalerment bodies are also subject to
full disclosure requirements. This issue is bedt#tressed in access to information
legislation, rather than within the context of admaelaw.

Recommendation:
This provision should be removed from the draft Laavd the issue of disclosure of
financial information should be addressed in acteasformation legislation that
treats all privately held companies equally.

Reasonable Publication

Article 8(1) imposes a duty on media operatorsttree “check in all possible ways the
accuracy of information” or to reveal the sourcehaf information. Failure to satisfy this
obligation constitutes an abuse of freedom of esgio® and will subject the media

% The translated version of the draft Law contains Article 14’s therefore we are assuming thatfitse
Article 14 is actually Article 13.
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operator to liability. The scope of this obligatismot well defined, although it seems
excessively broad and impossible to satisfy givenrequirement that accuracy must be
verified in “all possible ways.” Liability will bénevitable if accuracy is contested since it
will undoubtedly always be possible to identifyuather method that might have been
used to ensure the accuracy of published informatimany case, it is clear that a legal
obligation of this sort, which is actually a forrhfalse news provision, represents a
breach of the right to freedom of expression, wialdo covers false statements.
Furthermore, the second part of this provision umiges the well-established right of
journalists to protect their confidential sourcesinformation.

Article 10(2), item (4), states that media operaiwill not be liable for violations of the
law as long as “disseminated information was vedifioy taking all possible measures.”
We are of the view that this does not offer adegpadtection or an adequate defence
since it rests on the same standard of “takingaskible measures.” Accuracy in
reporting is an ethical issue for the media, bdstessed by a voluntary Code of Conduct
rather than imposed through legislation. At theyvamimum, the defence provided for

in Article 10(2) should be based on a standareasonableness, not all possible
measures.

Recommendations:
Article 8(1) should be removed from the draft Law.
Article 10(2) item (4) should also be removed frtva draft Law or, at least be
amended by replacing the word “possible” with “i@aasble”.
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