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Introduction

On 5 September 2002, an International Seminar imgngpgether representatives of the
Afghan government, local civil society and the intsional community adopted a
Declaration on Promoting an Independent and P&imaliMedia in Afghanistan
(Declaration). Action Point 2 of this Declaratioropides:

It is recommended that a thorough and time-bowndew of the legal system as it
affects the media begin immediately, with the goalsreating laws and procedures
that promote freedom of expression, protect thhtsi@f journalists, and guarantee
their freedom to do their work in safety, includipgblishing critical reports and
opinions.

Together with several provisions in the Criminaldépthe Press Law is one of the main
legal instruments affecting the media and shouldibe of the first to be reviewed. It
consists of nine chapters, which can roughly beddi into three parts: Chapters 2-6



dealing with registration and licensing, Chapteorv¥ ‘prohibited publications’, and the
remaining chapters on definitions, penalty ordeis miscellaneous provisions.

This Memorandum analyses the Afghan Law of the fras approved by edict on
February 2002 (the Press Law). It is based on ffieia translation issued by the

Ministry of Culture and Informatioh.This Memorandum will first discuss Afghanistan’s
international and constitutional obligations widgard to freedom of expression. Then, it
will analyse the provisions of the Press Law adaim#ternational standards.

Recommendations will be provided throughout.

International and Domestic Obligations

The Guarantee of Freedom of Expression

Article 19 of theUniversal Declaration on Human Righ(§DHR);? a United Nations
General Assembly resolution, guarantees the righfréedom of expression in the
following terms:

Everyone has the right to freedom of opinion anpression; this right includes the
right to hold opinions without interference andstek, receive and impart informa-
tion and ideas through any media and regardleksmiers.

The UDHR is not directly binding on States but paof it, including Article 19, are
widely regarded as having acquired legal forcewsdarnary international law since its
adoption in 1948.

The International Covenant on Civil and Political Rigtt CCPR)? a treaty ratified by
over 145 States which elaborates on many rightsded in the UDHR, imposes formal
legal obligations on State Parties to respectrigipions. Afghanistan ratified the ICCPR
on 24 January 1983. Article 19 of the ICCPR guaesitthe right to freedom of
expression in terms very similar to those foundréicle 19 of the UDHR:

1. Everyone shall have the right to freedom of mpin

2. Everyone shall have the right to freedom of egpion; this right shall include
freedom to seek, receive and impart information &iehs of all kinds,
regardless of frontiers, either orally, in writiog in print, in the form of art or
through any other media of his choice.

Freedom of expression is also protected in theethegional human rights systems, at
Article 10 of theEuropean Convention on Human RiglfBCHR)?> Article 13 of the

Y In places, the translation is unclear. Where rszogs we have relied upon an unofficial translation
distributed at the September International Semm&mabul to clarify certain provisions.

2 UN General Assembly Resolution 217A(lll), adopi€dDecember 1948.

% See, for exampldilartiga v. Pena-Iralg 630 F. 2d 876 (1980) (US Circuit Court of Apped§ Circuit)
*UN General Assembly Resolution 2200A(XX1), adopl&iDecember 1966, in force 23 March 1976.

® Adopted 4 November 1950, in force 3 September 1953.



American Convention on Human Righasd Article 9 of theAfrican Charter on Human
and Peoples’ Rights

Freedom of expression is a key human right, inipaer because of its fundamental role
in underpinning democracy. In its very first seasin 1946 the UN General Assembly
adopted Resolution 59(I) which stated, “Freedormmfafrmation is a fundamental human
right and ... the touchstone of all the freedomswhbich the United Nations is
consecrated® The UN Human Rights Committee has made clear thgoitance of
freedom of expression in a democracy:

[T]he free communication of information and ide&swat public and political issues
between citizens, candidates and elected repréisestés essential. This implies a
free press and other media able to comment on @idsues without censorship or
restraint and to inform public opinion. ... this ingd that citizens, in particular
through the media, should have wide access torrdton and the opportunity to
disseminate information and opinions about theviigs of elected bodies and their
members.

The guarantee of freedom of expression applied forans of expression, not only those
which fit in with majority viewpoints and perspeas. The European Court of Human
Rights has repeatedly stated:

Freedom of expression constitutes one of the dasémindations of [a democratic]
society, one of the basic conditions for its pregrand for the development of every
man ... it is applicable not only to ‘information’ dideas’ that are favourably
received or regarded as inoffensive or as a matterdifference, but also to those
that offend, shock or disturb the State or anyaseat the population. Such are the
demands of pluralism, tolerance and broadmindedn@$®ut which there is no
‘democratic society*°

Freedom of expression has a double dimension; férgenot only to imparting

information and ideas but also to receiving themmisTs explicit in international guaran-
tees of freedom of expression such as that foutldelniversal Declaration of Human
Rights quoted above, and has also been stressed by itibeala courts. The

Inter-American Court of Human Rights, for examlas stated:

[T]hose to whom the Convention applies not only éhdlve right and freedom to
express their own thoughts but also the right aeeldom to seek, receive and impart
information and ideas of all kinds. Hence, when iadividual’'s freedom of
expression is unlawfully restricted, it is not orthe right of that individual that is
being violated, but also the right of all othersrazeive’ information and ideds.

® Adopted 22 November 1969, in force 18 July 1978.

" Adopted 26 June 1981, in force 21 October 1986.

® 14 December 1946.

® Gauthier v. Canadaz April 1999, Communication No. 633/1995, par&4l

9 Handyside v. United Kingdgn¥ December 1976, Application No. 5493/72, 1 EHRK, para. 49.
Statements of this nature abound in the jurisproel@f courts and other judicial bodies around tbddv

1 Compulsory Membership in an Association Prescribgpd_aw for the Practice of Journalismdvisory
Opinion OC-5/85 of November 13, (Series A) No. 883), para. 30.



Media Freedom

The guarantee of freedom of expression applies witfticular force to the media,
including the broadcast media and public serviaaticasters. The European Court of
Human Rights has consistently emphasised the “miaent role of the press in a State
governed by the rule of law? It has further stated:

Freedom of the press affords the public one oftib& means of discovering and
forming an opinion of the ideas and attitudes efrtpolitical leaders. In particular, it
gives politicians the opportunity to reflect andmroent on the preoccupations of
public opinion; it thus enables everyone to paptité in the free political debate
which is at the very core of the concept of a demtic society:>

The media merit special protection in part becaafsgheir role in informing the public
and in acting as watchdog of government. The Ewopeourt of Human Rights has
made this clear in the following statement, whichas often quoted:

Whilst the press must not overstep the boundsfaeti{e protection of the interests
set forth in Article 10(2)] ... it is neverthelesscumbent upon it to impart
information and ideas of public interest. Not odbes it have the task of imparting
such information and ideas; the public also haght to receive them. Were it
otherwise, the press would by unable to play ital vble of “public watchdog™”

The Court has also held that Article 10 appliesomy to the content of expression but
also the means of transmission or reception.

Restrictions on the Right to Freedom of Expression

The right to freedom of expression is not absolieth international law and most
national constitutions recognise that freedom gdression may be restricted. However,
any limitations must remain within strictly defingehrameters. Article 19(3) of the
ICCPR lays down the conditions which any restrictan freedom of expression must
meet:

The exercise of the rights provided for in parabr&@pof this article carries with it
special duties and responsibilities. It may theetoe subject to certain restrictions,
but these shall only be such as are provided byalaavare necessary:
(a) For respect of the rights or reputations ototh
(b) For the protection of national security or abjic order (ordre public), or of
public health or morals.

2 Thorgeirson v. Iceland25 June 1992, Application No. 13778/88, 14 EHRR, &ara. 63.

13 Castells v. Spaire4 April 1992, Application No. 11798/85, 14 EHRRS5, para. 43.

14 SeeCastells v. Spajnnote 13, para. 43 horgeirson v. Icelandnote 12, para. 63he Observer and
Guardian v. UK 26 November 1991, Application No. 13585/88, 14 EHEF3, para. 59 andlhe Sunday
Times v. UK (1) 26 November 1991, Application No. 13166/87, 14 EHER para. 65.

15 Autronic AG v. Switzerlan®2 May 1990, Application No. 12726/87, 12 EHRR Agara. 47.



It is a maxim of human rights jurisprudence thaitnietions on rights must always be
construed narrowly; this is especially true of tight to freedom of expression in light of
its importance in democratic society. Accordingpy restriction on the right to freedom
of expression must meet a strict three-part testregognised by the Human Rights
Committee. This test requires that any restrichiaust a) be provided by law, b) be for
the purpose of safeguarding one of the legitimateréests listed, and c) be necessary to
achieve this goal.

The first condition, that any restrictions shoule ‘provided by law’, is not satisfied
merely by setting out the restriction in domestov. Legislation must itself be in
accordance with human rights principles set ouh@ICCPR' The European Court of
Human Rights, in its jurisprudence on the similavlyrded ECHR provisions on freedom
of expression! has developed two fundamental requirements:

First, the law must be adequately accessible: ifizer must be able to have an
indication that is adequate in the circumstancesheflegal rules applicable to a
given case. Secondly, a norm cannot be regarded‘lasv’ unless it is formulated
with sufficient precision to enable the citizerrégulate his conduct: he must be able
— if need be with appropriate advice — to foresee, degree that is reasonable in the
circumstances, the consequences which a givemauoty entaif®

The second condition requires that legislative messrestricting free expression must
truly pursue one of the aims listed in Paragraplnanely the rights or reputations of
others or the protection of national security, pulorder (‘ordre public’) or of public
health or morals.

The third condition means that even measures wdeelk to protect a legitimate interest
must meet the requisite standard established bytdime "necessary”. The European
Court of Human Rights has established that thasviery strict test:

‘[The adjective ‘necessary’] is not synonymous witlidispensable”, neither has it
the flexibility of such expressions as “admissible”ordinary”, “useful”,
“reasonable” or “desirable”. [If] implies the exésice of a “pressing social ne€d”.

Furthermore, any restriction must restrict freedoivexpression as little as possibie.
The measures adopted must be carefully designedhieve the objective in question,
and they should not be arbitrary, unfair or basedrtional consideratiorfs.Vague or
broadly defined restrictions, even if they satisfe “provided by law” criterion, are
unacceptable because they go beyond what is gtriguired to protect the legitimate
interest.

'8 Faurisson v. FranceDecision of 8 November 1996, Communication Nd/%993 (UN Human Rights
Committee).

7 Article 10(2) ECHR.

18 Sunday Times v. the United Kingdaldgment of 26 April 1979, para. 49.

9 bid., para. 59.

2 Handyside v. the United Kingdodudgment of 7 December 1976, para. 49 (Europearnt 6f Human
Rights).

2 SeeR. v. Oake$1986), 26 DLR (4th) 200, at 227-8 (Canadian Smgr€ourt).



Constitutional Guarantees

Afghanistan’s 1964 Constitution, declared appliealbly the December 2001 Bonn
Agreement? protects the right to freedom of expression inicket31:

Freedom of thought and expression is inviolableerffvAfghan has the right to

express his thoughts in speech, in writing, in yie$ and by other means, in
accordance with the provisions of the law. Everghfn has the right to print and
publish ideas in accordance with the provisionghaf law, without submission in

advance to the authorities of the state. The psrianisto establish and own public
printing houses and to issue publications is gchotdy to the citizens and the state
of Afghanistan, in accordance with the provisiohshe law. The establishment and
operation of public radio transmission and telengsts the exclusive right of the

state.

While the opening sentence of this Article framles tight to ‘freedom of thought and
expression’ very broadly as ‘inviolable’, the follong sentences fall below the standards
of respect for freedom of expression required umaternational law in several respects.
First, a number of the specific ‘rights’ that folloare granted to Afghans only. For
example, it is stated that ‘every Afghan has tightrito express his thoughts in speech,
writing, in pictures and by other means’. This casts with generally established
practice in other countries as well as in intewrai human rights instruments, which
require States to guarantee human rights to alsgper within their territory or
jurisdiction, including immigrants and statelessspas, as well as citizens. Article 2 of
the International Covenant on Civil and PoliticagiRs, ratified by Afghanistan, states
that:

Each State Party to the present Covenant undertakespect and to ensure to all
individuals within its territory and subject to jisrisdiction the rights recognized in

the present Covenant, without distinction of angdki such as race, colour, sex,
language, religion, political or other opinion, inagal or social origin, property, birth

or other status.

Some restrictions on foreigners may be legitimater-example, it is not uncommon for
countries to place limits on foreign ownership led broadcast media — but as a matter of
principle non-citizens should benefit fully frometlyuarantee of frreedom of expression
and any restrictions specifically targetted at theead to be justified by reference to the
same three-part test as other restrictions.

Second, and even more serious, Article 31 sigrially to incorporate the three-part test
for restrictions prescribed under international .ldtv merely states that the right to
freedom of expression should be exercised ‘in atanmmre with the law’. As outlined
above, international law requires that any restms on freedom of expression be not
only ‘in accordance with the law’ but that the l&gelf meet certain conditions, namely
that it pursues a legitimate aim and is ‘necessagydemocratic society’. Article 31 fails
to impose either of these latter two conditiongestrictions on freedom of expression.

22 Agreement on provisional arrangements in Afghanispending the re-establishment of permanent
government institutions, 5 December 2001.



Third, Article 31 appears to endorse the idea phddlications should be licensed, or at
least registered, as a constitutional principlee Phoblem with this, elaborated below, is
that a licensing requirement for the print medi@asitrary to international human rights
law and even a registration system is undesirable.

Finally, Article 31 provides for a constitutionala® monopoly over broadcasting. This is
contrary to international law, as recognised byhlibe Declaration and by the ministerial
Policy Directions on Reconstruction and Developnadritiedia in Afghanistan issued on
6 June. The new Constitution should recognisertiportance of both public and private
broadcasting.

Serious consideration should also be given to pma@ting the right to access to
information in the new constitution. It has beenedbthat ‘information is the oxygen of
democracy?® and in a transitional democracy such as Afghanith is especially true.
If people do not know what is happening in theicisty, they cannot take a meaningful
part in the affairs of that society. Moreover, ascéo information laws and procedures
will enhance transparency and help keep public d®daccountable, an absolute
prerequisite if the public is to have confidenceitsngovernment. For this reason, the
right to access information is constitutionally fced in a wide range of countries,
including Kazakhstan, Sweden, Thailand and thaghies, to name but a few.

In addition, consideration should be given to eimmshg the independence and public
interest remit of the public broadcaster as wellnesindependent broadcast authority in
the new constitution. Given the key role of broaticey in the democratic development
of Afghanistan, it is crucial that these institutgoreceive the highest level of legal
protection. An example of a country where the ird@lent broadcast authority has been
granted constitutional status is South Africa, ahigent through a similar period of
democratic transition in the 1998.

Recommendations:
The Constitution should guarantee freedom of eswesto everyone, not just
citizens.
The Constitution should incorporate the three-pest for restrictions on freedom of
expression established under international huntdmsilaw.
The Constitution should guarantee the right to ighblithout having to obtain p
licence.
The Constitution should recognise the importanceboth public and privats
broadcast media.

The Constitution should guarantee the right of as¢e information.
The Constitution should guarantee the independandepublic interest remit of the
public broadcaster, as well as of the broadcastiayy.

D

% The Public’s Right to Know: Principles on Freedofrirformation LegislationARTICLE 19: London
1999, Preface.
241996 Constitution, Section 192.



Analysis of the Press Law

The Press Law was promulgated by Decree by Hamida{aChairman of the Interim
Administration of Afghanistan, on 20 February 200&jthout any prior public
consultation. It is a fundamental tenet of demogridnat the public have a right to be
consulted about the development of laws, partitpthose that affect human rights.

The Press Law consists of nine chapters. Chapst¢atés the aim of the Press Law and
provides a number of definitions; Chapters 2-6,léinger part of the Press Law, deal with
registration and licensing; Chapter 7 deals wittofpbited publications’; Chapter 8 with
Penalty Provisions and Chapter 9 concerns mis@lag provisions.

Objective and General Rules

The February 2002 Press Law is substantially tieesas the April 1965 Press L&w.
One of the stated objectives of the 1965 Presswasv“safeguarding public security and
order, the interest and dignity of the State awbividuals from harms which they may be
subjected to by the misuse of freedom of préSsThis control-oriented approach is,
unfortunately, indicative of much of the Februa02 Press Law as well, although its
stated general objective is to “[protect] the fre/dof thought and speech and [regulate]
the media in the country.” More specific goals, listed in Article 2, are:

“preparing the proper opportunity based on whidiizens of the country can

express their thoughts and feelings”;

“supporting the principles of Islam with the obsamee of freedom of speech and

media as has been mentioned in the Internationelaion of Human Rights”;

and

“helping towards the healthy development of the im@da way that this pillar of

society can become an effective tool for publigsoulture to the citizens of the

country and at the same time reflect public opinim@n honest and beneficial

way to society”.

The primary aim of any press law should be to premthe right to freedom of
expression, with particular emphasis on the righptiblish without official constraint
and of the right of those who wish to express thedwves through the media to be able to
do so in safety, including when they publish caticeports and opiniorf§.A press law
should also guarantee freedom of investigationlecobn and dissemination of
information, and free access to sources of infoionaand the free flow of information
generally. It should, finally, affirm the right efiedia practitioners to form independent
associations. The Press Law does contain two gemefarences to the Universal
Declaration of Human Rights, but Article 2 fails $pecify any of these rights in detalil.
Instead, it refers to a number of ‘obligations’ the media, to support Islam, and reflect
public opinion honestly. This has important consupes for the remainder of the Press

% Prof. H. Rafi, ‘The Historical Background of FrEeess and Press Freedom in Afghanistan’, presentati
at International Seminar on Promoting Independet Rluralistic Media in Afghanistan, 3 September
2002.

% As quoted in L. Dupredfghanistan(Princeton: Princeton University Press, 1973),66)8-9.

27 Article 1.

8 See also Action Point 2 in the Declaration of ptSmber.



Law which, as has already been noted, focuses gulatgon and control, rather than
providing positive protection for the media.

Article 4 of the Press Law provides that only Afghatizens may publish print media or
establish and own a theatre, cinema, cinematic,icvms sound recording facilities,
printing house or advertising agency. Such a i&gin is contrary to established practice
in other countries, as well as international lavjolk requires States to guarantee human
rights to all persons within their territory or igdiction. Although limits on foreign
ownership of broadcast media are common, complates lare not and, in any case,
different rules apply to the print media. It shoaldo be borne in mind that an absolute
restriction of this sort acts as a serious brakeaential foreign investment in the media
sector.

Recommendations:
The Press Law should set out objectives which fasuprotecting the rights of the
media and media practitioners rather than contglihem.
The restriction on foreign ownership of the primdaother media, and associated
enterprises, should be lifted.

Licensing

The licensing and registration regulations esthblis under the Press Law can be
described as positively labyrinthine. The Press Laguires licensing of all print
publications (under Chapter Two, entitled ‘printitapls’); all printing houses (Chapter
Three); and all audio-visual establishments (Chralpoair). Applicants need to submit an
application to the Ministry of Culture and Infornmat indicating, amongst other things,
the goal and mission of their publication, the anmtanvested and source of the funding,
number of pages and the print Airkind of printing equipment used and the amount and
source of funding® and the purpose and goal of the undertaking, kinslystems used
and the ‘quantity and quality of the machinety’.

All the above means of publication must have anevwand an editor-in-chief, each of
whom has to obtain a separate licence from the Sfniof Culture and Information. In
order to qualify for a licence, an owner must bdeaist 18 years old, be an Afghan
citizen, have written permission from the Minisagd not be deprived of his civil rights
or be a government employ&eThe editor-in-chief has to apply for a separaterice. In
order to qualify, he or she needs to be over tleead@4, be an Afghan citizen, have at
least 3 years experience in journalism or througbational training and must not be
deprived of their civil rights or be a civil sertginless working for a State publication).
Furthermore, a person can only be editor-in-chiefre publication.

29 Article 9, with regard to print publications.

30 Article 12, with regard to printing houses.

3L Article 17, with regard to audio and video publioas.
32 Article 19.



If a licence is refused, the applicant can appea imedia commission, made up of a
representative of the Academy of Science, who fwiitction as chair, a representative of
the Ministry of Information and Culture and a regmetative of the faculty of journalism
of the University of Kabuf®> One may appeal from there to the courts. Undeclarg4,
upon receiving a concession the owner has to depo$inancial security with the
Ministry of Culture and Information.

These provisions are all backed up by stiff peesjtunder Article 33, any individual
who contravenes the provisions of the Press Lawfade banning of their publication(s)
as well as a cash fine.

In practice, this means that an individual who wslo start a small magazine, say on
Persian poetry, with a print run of perhaps a femdred, to be published using a small
printing press or stencilling machine in a roonthair house, has to apply to the Ministry
of Culture and Information for a licence for themséetter, a licence for the stencilling
machine, a licence for the owner and a separatade for the editor-in-chief. A huge
mass of information is required of the applicant. éach stage, permission may be
refused, for example if the person is under the @g@4, has no prior journalistic
experience, holds a job as a civil servant or is aro Afghan citizen. In addition, the
restriction on a person being editor-in-chief ofrenthan one publication would bar the
same individual from also publishing a specialisigawzine on the poetry of Rumi, for
example. It is not clear whether the Minister hashier discretion to refuse a license.

Under international law, it is well-established tttemy licensing system for the print
media which involves the possibility of being reddsa license except on purely technical
grounds, is illegitimaté? Unlike for broadcasting, where limited frequencsaitability
justifies licensing, there is no practical ratien&br licensing requirements for the print
media. Furthermore, licensing of the print medianma be justified as a legitimate
restriction on freedom of expression since it digantly fetters the free flow of
information and does not pursue any legitimate @msocial goal. Licensing of
individual journalists, whether they are editoreimief or correspondent (and it should be
noted that for small publications, these can be amg& the same person), is likewise
illegitimate. In an Advisory Opinion concerning anspulsory licensing scheme for
journalists in Costa Rica which restricted the pcacof journalism to persons with a
university degree, the Inter-American Court of Hankaghts clearly stated the principle:

[T]he compulsory licensing of journalists does oomply with the (right to freedom
of expression) because the establishment of a heaw grotects the freedom and
independence of anyone who practices journalispergectly conceivable without
the necessity of restricting that practice onlg timited group of the community.

33 Article 22.

% See, for examplé&aweda v. PolandApplication No. 26229/95, 14 March 2002 (Europ&art of
Human Rights)

35 Compulsory Membership in an Association Prescribgdlaw for the Practice of Journalismp.cit,
note 11, paragraph 79.
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Technical registration requirements for media coapons, as opposed to a licensing
requirement in which approval needs to be obtaidedhot,per se breach the guarantee
of freedom of expression as long as they meetdal@nfing conditions:

there is no discretion to refuse registration, otiee requisite information has been

provided;

the system does not impose substantive conditipas the print media;

the system is not excessively onerous; and

the system is administered by a body which is iedepnt of government.

However, registration of the print media is unnseeg and may be abused, and, as a
result, is not required in most established denwesa As the UN Human Rights
Committee has noted: “Effective measures are napgs$s prevent such control of the
media as would interfere with the right of everyandreedom of expressiorf”

The UN Human Rights Committee has also ruled tegall provisions which require
small circulation publications to register aregitémate. In a recent case, the Committee
held that the legal requirement for an author wister his publication, which had a
circulation of just 200 copies, was disproporti@abnerous, exerted a chilling effect on
freedom of expression and could not be justified idlemocratic socieyf.In particular,
the Committee stated:

[Plublishers of periodicals...are required to includertain publication data,

including index and registration numbers which,aading to the author, can only be
obtained from the administrative authorities. Ire thiew of the Committee, by

imposing these requirements on a leaflet with atpin as low as 200, the State
party has established such obstacles as to resitiechuthor’s freedom to impart
information®

The fact that the licensing system under the Piess is overseen by a media
commission, appeal from which lies to the coudstrelevant. As the European Court of
Human Rights observed in a recent case where & eded that a publication in Poland
could not be registered:

[The Court] acknowledges that the judicial chanaofe¢he system of registration is a
valuable safeguard of freedom of the press. Howether decisions given by the
national courts in this area must also conformfte principles of [freedom of

expression]. The Court observes that in the preszs# this in itself did not prevent
the courts from imposing a prior restraint on anf@d media in a manner which
entailed a ban on publication of entire periodicals

Recommendations:
The requirement for media outlets and other relataties to obtain a licence should
be removed from the Press Law.

3 General Comment 10(1) in Report of the Human Rigammittee (1983) 38 GAOR, Supp. No. 40, UN
Doc. A/38/40.

37 Laptsevitch v. Belary20 March 2000, Communication No. 780/1997, pa8ds8.5.

3 |bid., para. 8.1

39 Gaweda v. Polanchote 34, para. 47.
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If some form of registration is imposed on medidletg, it should respect the
conditions noted above and, in particular, shoudddverseen by a body that |is
independent of government.
All licensing or registration of individuals — inming for ownership, printing,
publishing and editing of the print media — shobddremoved from the law.

Content Restrictions
Article 30 of the Press Law prohibits the publioatof a number of types of material:

1. Material that could mean insult to the sacreligiom of Islam and other
religions;

Material that could mean insult to individuafdioat is obscene;

Printing dirty articles or pictures that causagral immorality;

Printing material for the weakening of the amffghanistan.

Pwn

Article 31 states that “media involvement in or magprovocation of any action or a non-
action that is recognised as a crime accordinghéolaws of the state is considered a
crime”. Finally, Article 29 places the editor-iniehof a publication under the obligation
to ‘seriously observe equal rights for the crigelsand the criticiser’.

The prohibitions listed in Article 30 are highly glmlematic. As outlined above,
restrictions on freedom of expression have to bacoordance with the law, pursue a
legitimate aim and be ‘necessary in a democraticesg. The requirement that a
restriction be ‘in accordance with the law’ impligmt the law is sufficiently clear and
precise to enable a person to foresee the circmeesan which he or she might fall foul
of its requirements. None of the four offenceslisin Article 30 meet this requirement:

- The phrase ‘could mean insult’, used in the fivgd offences, is very wide indeed
and almost incapable of precise definition sinds impossible to say what someone
might find insulting
The phrases ‘obscene’, ‘dirty articles or picturasd ‘general immorality’ in the
second and third offences are vague and highlyestitag. Furthermore, there is no
need to repeat this offence in two articles.

It is similarly unclear what is understood by aticke that would ‘weaken the army’.

In a country such as Afghanistan, where the subgctthe armed forces is

understanably high on the agenda, there shouldffieisnt scope for a debate on its
role and functioning, including strident criticaimarks?’

Although all four prohibitions pursue legitimatens, the second part of the test for
restrictions, there are problems with the third pdthe test, namely the requirement that
all restrictions be necessary. It is, for examplgt, legitimate to prohibit all statements
which are insulting. It is a maxim of internatiogalisprudence that:

“0 SeeGrigoriades v. Greege25 November 1997, Application No. 24348/94 (Eaap Court of Human
Rights).

12



[The right to freedom of expression] is applicablet only to “information” or
“‘ideas” that are favourably received or regardednaffensive or as a matter of
indifference, but also to those that offend, shacll disturb. Such are the demands
of pluralism, tolerance and broad-mindedness, witldhich there is no “democratic

society”!

All societies have defamation laws, but these neeblalance the right of the public to
information, especially about public officials, atiee need to protect reputations. This is
a complicated matter and requires far more detaitetsideration than that found in the
Press Law?? There is similarly a need to balance the needdspect for religion and the
right to debate openly religious issues.

The rule set out in Article 29 about providing fegual rights for the ‘criticiser’ and the
‘criticised’ is an ethical obligation normally déavith in self-regulatory codes set up by
voluntary associations. While it is a legitimatg@igation, it has no place in a Press Law.

Finally, the prohibitions in both Article 31 andtiide 32 are matters that should apply to
everyone, not only the media. As a result, theyukhde included in laws of general
application rather than in media-specific lawsisltuniversally accepted, for example,
that States should prohibit incitement to hatretiduch laws should be applicable to all
citizens and not specifically to the media. Sintylanarrowly-tailored defamation laws
serve a legitimate aim but should be applicablaltanot just the media. To repeat them
in media laws places the media under a double atiidig and sends a negative signal that
the media are singled out for particular scrutifiljis tends to have a chilling effect on
freedom of expression and serves no legitimates $tetrest.

Recommendations:
The prohibitions listed in Articles 31 and 32 slthuto the extent that they are
legitimate, should be removed from the Press Lad placed in laws of general
application.
In any case, Article 31 is excessively vague; i§ito be retained, it should should be
amended and made much more precise and narrow.
The rules on insult should be removed and replagddappropriate civil defamation
provisions.
Consideration should be given to removing the patbn on publications tha
‘weaken the army’; alternatively it should be reked into a narrowly tailore
offence and incorporated into existing criminal faw
Article 29 should be removed from the Press Law &ftl up to professiona
associations to deal with.

= —+

*1 Tammer v. Estonj& February 2001, Application No. 41205/98 (Eusp€ourt of Human Rights),
para. 59.

*2 See the ARTICLE 19 publicatioPefining Defamation: Principles on Freedom of Exgsien and
Protection of ReputatiofLondon, July 2000) which set out in some detdg@iinational standards in this
complex area.
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Penalty Provisions

Chapter Eight sets out the rules on sanctionsdotravention of the Press Law. Article
33 provides the general rule, stating that contrawas will be published with either a
ban or a cash fine, while Article 39 states thaerehno specific penalty is provided,
punishment will take place in accordance with gahgrinciples of Hanafi Islamic
Shari’ah law. These rules are very unclear anghanticular, provides little indication of
the circumstances in which a person would facene, fa ban or punishment under
Shari'ah law. One exception to this is Article 3uhich applies in case of a ‘violation of
the conditions of the statemefifin which case a reprimand is to precede suspemsian
total ban, both extreme measures.

Further detail is needed with regard to the questidich penalties apply to which
provisions of the Press Law. In addition, the peesilprovided for are excessively harsh,
with suspension and/or banning frequently availalie general, suspension or
prohibition of a mass media outlet is an extremaafig which should be applied, if ever,
only after strict procedural and substantive sadedsi have been observed. It is certainly
not legitimate for a one-off contravention of theoyisions relating to obscenity, for
example, to lead to banning of the offending putian. All sanctions, like any
restriction on freedom of expression, must be prigaate. This implies that the
authorities should have at their disposal a rariggraduated sanctions for breach of the
law, so that any sanction applied correspondsdm#ture and level of the breach.

Recommendations:
The Press Law should clearly state which penadtpgsy to which provisions.
A range of graduated penalties should be availahté sanctions should always pe
proportionate to the offence.
Due process guarantees must be observed.

43t is not clear what this means.
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