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INTRODUCTION

The Afghan Ministry of Information and Culture retly released a paper entitled
Reconstruction and Development of Media in Afghanjssetting out its policy
directions in relation to media regulation and depment. These policy directions
are firmly rooted in international law and standaaehd, if implemented, will provide
a solid basis for the development of an indepengsmtalistic media in Afghanistan.

This Explanatory Memorandum seeks to elaboratentieenational and comparative

law basis for the policy directions in the Minissypaper, particularly relating to the

guarantee of freedom of expression. It draws cgrmattional law, as elaborated in the
decisions of international courts and authoritativernational statements, as well as
leading national court decisions interpreting citmsbnal guarantees of freedom of
expression. It is intended as a contribution toftlréher elaboration of media policy

in Afghanistan and specifically as a contributiortlte national conference on media
on 3-5 September 2002.



PREAMBLE

Our plan for the reconstruction and developmenAfghanistan’s

media is rooted in the vision of a social and pcidit future that

our people deserve and aspire to, and has been ipeahby our

government — a free, independent and united Afgtemi where
government is the servant of the people and acabimto them;

where there is peace, justice, and the rule of lamg where people
can build a modern society in accordance with pptes of Islam,

democracy, and human rights.

This vision cannot be realized without free andepmehdent media,
which can reflect our society as it is, truthfulind without bias.
Our people must be able to believe what they al@ by their
radio, television and press if they are to trustitifellow citizens
and their leaders. The media must become an eab@mgtrument
in making the government transparent and accouetabhd in
generating national debate on the crucial decisiarsch we will
have to make in the rebuilding of our country ie ffears ahead....

Our people have lived through more than two decadesar and
poverty. Most of them are illiterate. But they halveen avid
listeners of international radio and they are a Bigpicated
audience. They appreciate and depend on relialftenmation. The
Afghan media will have to match the standards oéirth
international competitors if they are to win thespect and
confidence of the Afghan audience.

People all over the world, and Afghanistan is neeption, have
access to a multitude of international radio andevesion

channels, thanks to modern satellite communicati®hgs massive
flow of information cannot be controlled and ourdizehave no
choice but to compete in a global market.

Our press law, issued in February 2002, was a 8tep in opening
up the media environment in Afghanistan, allowinge t
establishment of commercial and private radio, usien, press,
and news agencies. To help encourage them funtireiintend to
amend, to clarify and extend the scope of our piless and

develop the infrastructure which the media needwtork more

effectively.

Explanation

The Guarantee of Freedom of Expression



Article 19 of theUniversal Declaration on Human Righ(§DHR),' a UN General
Assembly resolution, guarantees the right to freead expression in the following
terms:

Everyone has the right to freedom of opinion axpression; this right includes
the right to hold opinions without interference andseek, receive and impart
information and ideas through any media and regasdbf frontiers.

The UDHR is not directly binding on States but pant it, including Article 19, are
widely regarded as having acquired legal forceustaenary international law since
its adoption in 1948.

The International Covenant on Civil and Political RigtiCCPR)? a treaty ratified
by over 145 States which elaborates on many rigieisded in the UDHR, imposes
formal legal obligations on State Parties to resgg@rovisions. Afghanistan ratified
the ICCPR on 24 January 1983. Article 19 of the P®Cguarantees the right to
freedom of expression in terms very similar to thdeund at Article 19 of the
UDHR:

1. Everyone shall have the right to freedom of opinion

2. Everyone shall have the right to freedom of expoessthis right shall
include freedom to seek, receive and impart infélonaand ideas of all
kinds, regardless of frontiers, either orally, iritimg or in print, in the form
of art or through any other media of his choice.

Freedom of expression is also protected in thestregional human rights systems, at
Article 10 of theEuropean Convention on Human RighECHR)? Article 13 of the
American Convention on Human Rightnd Article 9 of theAfrican Charter on
Human and Peoples’ Rights

Freedom of expression is a key human right, ini@der because of its fundamental
role in underpinning democracy. In its very firgssion in 1946 the UN General
Assembly adopted Resolution 59(1) which stated,e&@lom of information is a
fundamental human right and ... the touchstonellotha freedoms to which the
United Nations is consecrated.”

The Inter-American Court of Human Rights has emjseas the importance of
freedom of expression as a key underpinning of deany, noting:

Freedom of expression is a cornerstone upon wtiiehvery existence of a
democratic society rests. It is indispensable lier formation of public opinion.
... [lIt can be said that a society that is notlwgformed is not a society that is
truly free’

1 UN General Assembly Resolution 217A(lll), adopi€dDecember 1948.

2UN General Assembly Resolution 2200A(XXl), adopt€dDecember 1966, in force 23 March 1976.
Adopted 4 November 1950, in force 3 September 1953.

“ Adopted 22 November 1969, in force 18 July 1978.

5Adopted 26 June 1981, in force 21 October 1986.

® 14 December 1946.

" Compulsory Membership in an Association Prescripedlaw for the Practice of JournalismAdvisory
Opinion OC-5/85 of 13 November 1985, Series A, Bigara. 70.



The guarantee of freedom of expression appliedl torans of expression, not only
those which fit in with majority viewpoints and geectives. The European Court of
Human Rights has repeatedly stated:

Freedom of expression constitutes one of the dasefoundations of [a
democratic] society, one of the basic conditions ifs progress and for the
development of every man ... it is applicable notydol ‘information’ or ‘ideas’
that are favourably received or regarded as ineffen or as a matter of
indifference, but also to those that offend, shaclisturb the State or any sector
of the population. Such are the demands of plumligolerance and
broadmindedness without which there is no ‘demacsaiciety’®

Freedom of expression has a double dimension;fé@rgenot only to imparting
information and ideas but also to receiving therhisTis explicit in international
guarantees of freedom of expression such as thatdfen theUniversal Declaration
of Human Rightsquoted above, and has also been stressed by itmbealacourts.
The Inter-American Court of Human Rights, for exdenjhas stated:

[T]hose to whom the Convention applies not onlyéhthe right and freedom to
express their own thoughts but also the right arddom to seek, receive and
impart information and ideas of all kinds. Hencéaew an individual’s freedom
of expression is unlawfully restricted, it is natlpthe right of that individual
that ig being violated, but also the right of dhers to ‘receive’ information and
ideas:

Media Freedom

The guarantee of freedom of expression applies pattiicular force to the media,
including the broadcast media and public servicatcasters. The European Court of
Human Rights has consistently emphasised the “miaent role of the press in a
State governed by the rule of la#”1t has further stated:

Freedom of the press affords the public one obds means of discovering and
forming an opinion of the ideas and attitudes dfirthpolitical leaders. In
particular, it gives politicians the opportunity teflect and comment on the
preoccupations of public opinion; it thus enablegsrgone to participate in the
free political debate which is at the very coretlof concept of a democratic
society™

The Inter-American Court of Human Rights has statéidis the mass media that
make the exercise of freedom of expression a yedft

The media merit special protection in part becaofs¢heir role in informing the
public and in acting as watchdog of government. Hugopean Court of Human
Rights has made this clear in the following statetywehich it has often quoted:

8 Handyside v. United Kingdari# December 1976, Application No. 5493/72, 1 EHRR, para. 49.
Statements of this nature abound in the jurisproglefi courts and other judicial bodies around the
world.

® Compulsory Membership in an Association Prescribgd.aw for the Practice of Journalismote 7,
para. 30.

10 Thorgeirson v. Iceland25 June 1992, Application No. 13778/88, 14 EHRR, §ara. 63.

" Castells v. Spair24 April 1992, Application No. 11798/85, 14 EHRRS5, para. 43.

12 Compulsory Membership in an Association Prescriipetiaw for the Practice of Journalismote 7,
para. 34.



Whilst the press must not overstep the bounds feettlie protection of the

interests set forth in Article 10(2)] ... it is netleless incumbent upon it to
impart information and ideas of public interesttMoly does it have the task of
imparting such information and ideas; the publsodias a right to receive them.

Were it otherwise, the press would by unable ty fpls vital role of “public

watchdog™®

The Court has also held that Article 10 appliesomy to the content of expression
but also the means of transmission or recepfion.

Restrictions on the Right to Freedom of Expression

The right to freedom of expression is not absolBith international law and most
national constitutions recognise that freedom opregsion may be restricted.
However, any limitations must remain within strjcttlefined parameters. Article
19(3) of the ICCPR lays down the conditions whicty aestriction on freedom of
expression must meet:

The exercise of the rights provided for in parabrapof this article carries with
it special duties and responsibilities. It may #fere be subject to certain
restrictions, but these shall only be such as amviged by law and are
necessary:
(&) For respect of the rights or reputations ototh
(b) For the protection of national security or abpic order (ordre public),
or of public health or morals.

Restrictions must meet a strict three-part tedEirst, the interference must be
provided for by law. The law must be accessible dodmulated with sufficient
precision to enable the citizen to regulate hisdemn™® Second, the interference
must pursue one of the legitimate aims listed itichg 19(3); this list is exclusive.

Third, and most importantly, the interference mastecessary to secure that aim, in
the sense that it serves a pressing social neatdth# reasons given to justify it are
relevant and sufficient and that the interfererscproportionate to the legitimate aim
pursued.” This implies that restrictions must be narrow affctive. Restrictions
which are overbroad, or which go beyond what isessary to protect the legitimate
aim, are not legitimate. Furthermore, restrictiovisch are not effective in securing
the legitimate aim cannot be justified. Internasibjurisprudence makes it clear that
this is a strict test, presenting a high standan&hvany interference must overcome.
This is apparent from the following quotation, ditepeatedly by the European Court
of Human Rights:

18 SeeCastells v. Spaimote 11, para. 43horgeirson v. Icelanchote 10, para. 63,he Observer and
Guardian v. UK 26 November 1991, Application No. 13585/88, 14 EHERR, para. 59 arithe

Sunday Times v. UK (JI26 November 1991, Application No. 13166/87, 14 EHEIR para. 65.

14 Autronic AG v. Switzerlan@®2 May 1990, Application No. 12726/87, 12 EHRR 48&ra. 47.

®This test has been affirmed by the UN Human Riglusimittee. Seavlukong v. Camerogiviews
adopted 21 July 1994, No. 458/1991, para. 9.7 séhee test is applied by the European Court of Human
Rights. Sedhe Sunday Times v. United Kingd@@ April 1979, Application No. 6538/74, 2 EHRR®24
paras. 45-49.

® The Sunday Timelbid., para. 49.

" Seelingensv. Austrig 8 July 1986, Application No. 9815/82, 8 EHRR 4paras. 39-40.



Freedom of expression, as enshrined in Article i¢Gubject to a number of
exceptions which, however, must be narrowly intetgl and the necessity for
any restrictions must be convincingly establisted.

KEY POLICY DIRECTIONS

Policy 1

We propose to establish an Independent Broadcagtinbority to
be responsible for frequency allocation for gragtibbroadcast
licenses. The Authority will be protected againsiitizal influence
and will work according to clearly defined criteridn close
consultation with broadcasters and representatinstifutions of
civil society, it will develop regulatory guideliaéor the electronic
media.

Explanation

Independence of Regulatory Bodies

It is well established under international law thHaddies with regulatory or
administrative powers over the media shouldifdependentof government. This
applies to all public bodies which exercise powarshe areas of broadcast and/or
telecommunications regulation, including bodies alhieceive complaints from the
public. These bodies exercise considerable comivel the media and, if they are
subject to political interference, could interfaveeh the free flow of information and
ideas.

This has been widely recognised by courts and natérnal bodies. For example, a
case decided by the Supreme Court of Sri Lanka tigltla draft-broadcasting bill

was incompatible with the constitutional guaramédéreedom of expression. Under
the draft bill, the Minister had substantial poveser appointments to the Board of
Directors of the regulatory authority. The Courtteth “[T]he authority lacks the

independence required of a body entrusted witlrébalation of the electronic media
which, it is acknowledged on all hands, is the mpstent means of influencing
thought.™®

Similarly, the Committee of Ministers of the Counoif Europe has adopted a
Recommendation on the Independence and FunctioRegtilatory Authorities for
the Broadcasting Sector, stating that Member Stshesild establish “independent
regulatory authorities for the broadcasting sec@md “include provisions in their
legislation ... which enable them to fulfil their miens in an effective, independent
and transparent manné’.”

18 See, for exampl&horgeirson v. Icelanchote 10.
19 Athokorale and Ors. v. Attorney-GeneralMay 1997, Supreme Court, S.D. No. 1/97-15/97.
% Recommendation (2000) 23, adopted 20 December. 2000



ARTICLE 19 recently published a set of principlesliroadcast regulatioAccess to
the Airwaves: Principles on Freedom of Expressiod &8roadcast Regulatio(the
ARTICLE 19 Broadcasting Principle$).The Principles are drawn from international
and comparative law. The Principles note that feguiatory bodies there are a
number of ways of ensuring independence. The nmgsbitant of these is to entrust
governance of these bodies to an independent haiah is itself protected against
interference. Principle 10 of the ARTICLE 19 Broasdting Principles sets out the
various ways in which independence should be gteedn

Their institutional autonomy and independence gshobé guaranteed and
protected by law, including in the following ways:
specifically and explicitly in the legislation wiicestablishes the
body and, if possible, also in the constitution;
by a clear legislative statement of overall broatigmlicy, as well as
of the powers and responsibilities of the regulatmdy;
through the rules relating to membership;
by formal accountability to the public through a lthparty body;
and
in funding arrangements.

Policy 2

We propose to transform the state radio and teilewisnto a
national public service broadcaster, which will leglitorially
independent and accountable to the public. An ieddpnt
governing body, representing a wide cross-sectidnAfghan
society, will oversee the functioning of the nadiiomadio and
television and will guarantee its editorial indeplemce.

Explanation

Transformation of State/Government Broadcasters

It is now very well established under internatioteal that State or government
broadcasters must be transformed into independdsiicpservice broadcasters with a
mandate to serve the public inter&sThese broadcasters are funded from the public
purse and must serve the whole public and not gitiel interests of the government
of the day. This was put very clearly by the Sug&dourt of Ghana as follows:

[Tlhe state-owned media are national assets: thelpnh to the entire
community, not to the abstraction known as theestabr to the government in
office, or to its party. If such national assetsevio become the mouth-piece of
any one or combination of the parties vying for powdemocracy would be no
more than a shaff.

2L ARTICLE 19 (London: April 2002).
2bid., Principle 34.
% New Patriotic Party v. Ghana Broadcasting Corg0 November 1993, Writ No. 1/93, p. 17.



Numerous statements by authoritative internatidiadies reiterate this point. One
example is the&Sana’a Declaration adopted under the auspices of UNESCO in the
city of that name in Yemen in 1997. The result ofegional conference, with
particular focus on countries in that region, theclaration stated: “State-owned
broadcasting...should be, as a matter of priorityprreed and granted status of
journalistic and editorial independence as operipsbrvice institutions*

Editorial Independence

The principle of editorial independence referste need for programming decisions
to be made by editors and journalists, rather gwrerning bodies or the government,
and on the basis of professional considerations semtice to the public. This

principle provides another layer of protection ftre independence of public
broadcasters by further insulating them from pmditior commercial interference.

Editorial independence should be guaranteed byalmwespected in practice.

This principle is recognised internationally. Fo@ample, a Recommendation of the
Committee of Ministers of the Council of Europe egtin Article 1, that the legal
framework governing public service broadcasters ukhoguarantee editorial
independence and institutional autonomy as regapdsgramme schedules,
programmes, news and a number of other maiteSmilarly, the ARTICLE 19
Broadcasting Principles state, at Principle 2.1:

The principle of editorial independence, wherebggoamming decisions are
made by broadcasters on the basis of professioitatia and the public’s right
to know, should be guaranteed by law and respentedactice. It should be up
to broadcasters, not the government, regulatoryesant commercial entities, to
make decisions about what to broadcast....

Independent Governing Body

One of the key ways to ensure the independenceubficpbroadcasters, as for
regulatory bodies, is through the appointment oihdependent governing board. The
institutional autonomy and independence of thisybsitbuld be ensured in the same
way as for regulatory bodies (see above). The nmgbrtant way of securing the
independence of the governing board is throughaieointments process, which
should not be controlled by any particular politiparty or grouping. This process
should be open and transparent and should allovih®iinvolvement of the public
and civil society. Appointments should be made bwyati-party body, not by an
individual minister.

The role of the governing body should be set oearty in law. Its role should
include, among other things, ensuring that the ipuloadcaster fulfils its public
mandate in an efficient manner and protecting tleadicaster against interference.
However, the governing body should not interfereday-to-day decision-making,

% The Declaration of Sofia, adopted under the aespit UNESCO by the European Seminar on
Promoting Independent and Pluralistic Media (wjgba@al focus on Central and Eastern Europe), 13
September 1997.

% Recommendation No. R(96)10 on tBearantee of the Independence of Public Service
Broadcasting adopted on 11 September 1996, Articles 9-13.



particularly in relation to broadcast content, apext of the principle of editorial
independence.

Accountability

Public service broadcasters must be accountalileetpublic, while at the same time
ensuring that their independence is respected. Fdlance is achieved by providing
for formal accountability to the public through aultiparty body, such as the
legislature or a committee thereof, rather thanigister or other partisan individual
or body. The main accountability mechanism is tHaigation for the public
broadcaster to produce a detailed annual reportheir activities and budgets,
including audited accounts. This annual report &hdue published and widely
disseminated® Additional accountability mechanisms may be emetbyln some
countries, public broadcasters are required to kkkemselves under constant public
review, for example through conducting public sys/eOften, public broadcasters
are subject to a complaints mechanism, whereby reesnbf the public can lodge
individual complaints if they believe a programradls foul of established standards,
for example by invading their privacy or by beingessively violent.

Policies 3-5

Everyone, everywhere in our country should oveetirave access
to the programmes of the national radio and teieviswhich will
reflect fairly the ethnic, linguistic, and culturaliversity of all
peoples of Afghanistan, men and women.

Education will be an essential component in oulorel radio and
television programming, covering a wide range o$cgilines
including the promotion of civil society and praet skills
education.

Afghanistan is a Muslim country and Islam as agieln and
culture is an indissoluble part of our heritage. Wil require the
national public broadcaster to give due place tais and its role
in our changing tolerant society.

Explanation

Pluralism and Access

Article 2 of the ICCPR places an obligation on &ato “adopt such legislative or
other measures as may be necessary to give effatietrights recognised by the
Covenant.” This means that States are requireconlyt to refrain from interfering

with rights but also to take positive steps to eaghat rights, including freedom of
expression, are respected. A key aspect of theiymsiement of the right to freedom
of expression is the obligation on governmentsreate an environment in which a

% Note 21, Principles 15 and 35.



diverse, independent media can flourish, therelyjsfgang the public’s right to
receive a variety of information.

An important aspect of States’ positive obligattorpromote freedom of expression
and of the media is the need to promote pluralisthiny and ensure equal access of
all to, the media. As the European Court of Humaght® stated: “[Imparting]
information and ideas of general interest ... canm®tsuccessfully accomplished
unless it is grounded in the principle of plurali$th Indeed, one of the rationales
behind public service broadcasting is that it makesimportant contribution to
pluralism. For this reason, a number of internationstruments stress the importance
of public service broadcasters and their contrdoutto promoting diversity and
pluralism.

One aspect of pluralism is that all groups haveesg€do the media. The Inter-
American Court has held that freedom of expresseguires that “the communication
media are potentially open to all without discriation or, more precisely, that there
be no individuals or groups that are excluded femwess to such medi&'Similarly,
the Zimbabwean Supreme Court observed in 1988: dyotklevision is the most
powerful medium for communications, ideas and dssating information. The
enjoyment of freedom of expression therefore inekidreedom to use such a
medium.®®

Public Service Remit

The remit of public broadcasters should includevjgling services which complement
those provided by commercial broadcasters. Pulbdiedrasters around the world are
required to provide educational and developmentabfamming. Similarly, most
public broadcasters are required to promote ndti@adtural development. For
example, the British Broadcasting Corporation gureed to stimulate the arts and a
diversity of cultural activity, to provide compretgve, authoritative and impartial
coverage of news and current affairs and wide-rapgoverage of sporting and other
leisure interests, and to broadcast programmes @dacational nature, including a
high standard of original programmes for childrén.

In a similar vein, Principle 37 of the ARTICLE 19d&dcasting Principles states:

The remit of public broadcasters is closely linkedtheir public funding and
should be defined clearly in law. Public broadasstehould be required to
promote diversity in broadcasting in the overalblpi interest by providing a
wide range of informational, educational, -culturand entertainment
programming. Their remit should include, among bottidngs, providing a
service that:

provides quality, independent programming that Gbates to a plurality

of opinions and an informed public;

27 Informationsverein Lentia and Others v. Aust@d November 1993, Application Nos. 13914/88 and
15041/89, 17 EHRR 93, para. 38.

8 Compulsory Membership in an Association Prescrinetaw for the Practice of Journalismote 7

para. 34

% Quoted with approval iBelize Broadcasting Authority v. Courtenay and Hgd©88] LRC (Const)
276, at 284.

% | icence Agreement between the Secretary of Statidtional Heritage and the Board of Governors
of the BBC, Clause 3. Available at: http://www.lfmuk/info/BBCcharter/index_af.htm.
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includes comprehensive news and current affairgrproming, which is
impartial, accurate and balanced;

provides a wide range of broadcast material thidest a balance between
programming of wide appeal and specialised progresnthat serve the
needs of different audiences;

is universally accessible and serves all the peapl@ regions of the
country, including minority groups;

provides educational programmes and programmesctedtetowards
children; and

promotes local programme production, including tiglo minimum
quotas for original productions and material pragudy independent
producers.

Policy 6

The government will have to fund the national bazesier for
several years to come. But as the Afghan economysgwe will
look carefully at other potential sources of furglirin the long
term the national broadcaster will need to have athmd of
funding that can further safeguard its editoriatlependence.

Explanation

Funding Public Broadcasters

Traditionally, public service broadcasting orgatimas have been largely funded
through public allocations, through either the edilon of a broadcasting fee or
through direct government subsidies. A serious lprabwith direct government

subsidies is that these may be abused as a meamterédring with the broadcaster.
As a result, most observers recommend that publi@drasters be funded by a
general charge on users, or broadcasting fee. &udeh is relatively insulated from
government interference or manipulation and pravidensistent levels of funding

over time. There are, however, drawbacks with aadcasting fee. It involves

collection costs, although these may be minimisgdding existing payment systems,
such as electricity suppliers, to collect the ftare seriously, it has often proved
difficult for political reasons to introduce a bdzasting fee for the first in countries
where one has not traditionally been collectedadudition, the fee may exert some
pressure on broadcasting organisations to maitigim audience levels as a way of
justifying fee collection, which can undermine coitment to public service goals.

As an alternative to full public funding, most publservice broadcasting
organisations now look to commercial activitiesjmhaadvertisements but also spin-
off industries such as videos and books, to geaesapplementary revenue. At the
moment, advertisements are largely restricted tolipuelevision services, in part
because production costs are far higher for taetmvithan for radio.

While there is nothingper sewrong with allowing some commercial advertising on

the public airwaves, it does carry a number ofsiiskhe most serious is the risk that
commercial imperatives will result in public seibroadcasting organisations that

11



simply mimic the private sector and base their progning choices on popularity
rather than quality. This can only lower the qualind diversity of public service

broadcasting, undermining the whole rationale fanithe first place. At the same
time, financial imperatives and dwindling publicsoairces in many countries mean
that public service broadcasting organisations canmaintain levels and quality of

programming unless they are allowed to supplembair tincome with outside

revenue. A balance can be found by allowing a édiamount of commercial

advertising while ensuring that most of the resesrcome from public sources of
funding.

There are also a number of less common sourcesurdirfy which may be
considered. In some countries, the fee paid byapihbroadcasters to occupy a
frequency is used to subsidise the public broadcasAlternatively, private
broadcasters may be required to pay a portion @f tdvertising revenues to the
public broadcaster. Consideration has even beeandivimposing a tax on the use of
mobile phones to help fund the public broadcaster.

The two most important considerations in relationfanding are that the public
broadcaster should receive enough funding to aitow fulfil its mandate and that
funding mechanisms should not be able to be abasetl means of interfering with
the public broadcaster. Principle 36 of the ARTICILE Broadcasting Principles
states:

Public broadcasters should be adequately fundkihgténto account their remit,
by a means that protects them from arbitrary isterfce with their budgets, in
accordance with Principle 17.

The relevant portions of Principle 17 state:

17.1 ...The framework for funding and for decisions abfurding should be
set out clearly in law and follow a clearly defingiéin rather than being
dependent on ad hoc decision-making. Decisionstdhoding should be
transparent and should be made only after consitatith the body
affected.

17.2 Funding processes should never be used to infludecision-making by
regulatory bodies.

Policy 7

We propose to reform the management structure efnttional
radio and television and introduce modern policssl practices
in its administrative, editorial, technical, finala¢t, and human
resources management.

Explanation

Management Structure

12



To some extent this principle is simply a commomsse approach to modern
broadcasting and to ensuring the relevance of Raeievision Afghanistan over

time. But it also finds a basis in internationalland the guarantee of freedom of
expression. The principle of editorial independenceted above, means that
programming decisions, at least on a day-to-dayspakould be made within the
broadcaster, not by the governing board or othéside bodies.

At the same time, to help ensure independence,gthwerning body should be
responsible for appointing the senior managementpuablic broadcasters and
management should be accountable only to this hekigh, in turn, should be
accountable to an elected multi-party body. If senmanagement is directly
responsible to political organs of government,rieience is inevitable.

In addition, the appointments process for senionagament should be open and fair
and individuals should be required to have appabpriqualifications and/or
experience. Certain individuals should be prohibitgom being appointed to
positions in senior management, for example wheeg have strong political links or
where they hold conflicting interests in broadaagr telecommunicatior.

Policy 8

We will need a comprehensive programme of trairihmgughout
all levels and functions in all media sectors, irategic planning,
management, financial, editorial, technical, andgwction skills.

Explanation

Positive Obligation to Promote a Healthy Environmiefor the Media

As with Policy 7, this policy has a strong basiscommon sense, as well as some
basis in international law. Article 2 of the ICCPMRces a positive obligation on the
State to promote a general climate in which theianedn flourish (see above). This
may include providing adequate training opportesitior media workers but should
go beyond this. Principle 8 of the ARTICLE 19 Broadting Principles states:

The State should promote a general economic envgnh in which
broadcasting can flourish. Whether or not spedifieasures are required will
depend on the context but any measures adopteddsbedair, transparent and
non-discriminatory. Measures may include:

- putting in place preferential tax, import duty atetiff regimes for
broadcasters and for the purchase of receivingoegnt (such as radios
and televisions);
reducing direct levies on broadcasters, for exaniptsugh a low licence
fee regime and preferential terms of access ton#tmnal transmission
system; and
providing adequate training opportunities.

% Note 21, Principle 35.
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Policy 9

We propose to review the status of the governmews ragency,
Bakhtar, with the objective of transforming it irdanational public
service institution, which will be editorially indendent, and
accountable to the public.

Explanation

Transformation of State/Government News Agencies

The principles elaborated above in relation to pubioadcasters also apply to State
or government news agencies and, indeed, all puieidia. They should, as a result,
either be privatised or be transformed into indejgen public service bodies with a
mandate to serve the public interest. T®@na’a Declaration adopted under the
auspices of UNESCO in 1997, states: “[N]Jews agensieould be, as a matter of
priority, reformed and granted status of journalisind editorial independence as
open public service institutions®”

As for public broadcasters, independence is bestagieed through the establishment
of an independent governing body which is appoititgénd accountable to a multi-
party body, such as the legislature, rather thiauaigidual minister.

Policy 10

As telecommunication infrastructure improves andesas to the
internet grows in Afghanistan, we will help and @m@age both the
public and private sectors to establish online sss for audiences
in Afghanistan and abroad.

Explanation

Positive Obligation to Promote and Provide Intern&tcess

The right to freedom of expression goes furthen thanply prohibiting interference
with expression. It also includes a positive oliiga on States to take measures to
ensure the free flow of information and ideas. therright to be effective, individuals
must have access to the means of communicatiors@r&tates are under a positive
obligation to take measures to ensure that the sneeoommunication, including the
Internet, are accessible to everyone. Universasemay not be able to be achieved
immediately but States are at least required te taitive steps to promote greater
access.

%2 Note 24.
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A number of authoritative statements and couringsglievidence this obligation. In
1982, the Committee of Ministers of the CounciEafrope adopted Beclaration on
Freedom of Expressiostating that Member States should seek to achidwe
availability and access on reasonable terms tousdedacilities for the domestic and
international transmission and dissemination adiinfation and ideas.” The European
Court of Human Rights has subsequently affirmed tha right to freedom of
expression “applies not only to the content of infation but also to the means of
transmission or reception since any restriction asggl on the means necessarily
interferes with the right to receive informatioti.”At the national level, the US
Supreme Court has often stated that access to #asnof communication falls
within the First Amendment guarantee of freedom speech Similarly, the
Zimbabwean Supreme Court has stated that “[a] gowent committed to the grant
of affordable telephonic communication for its pleojn the rural areas must be
prepared to bear a portion of the expense requag@tomote such a commendable
endeavour. The remedy lies in subsidising thisadamed, not in impacting upon a
fundamental human right”

In practice, a number of means have been used gareruniversal access to
telecommunications. In the United States, for exantpniversal service’ goals were
written into federal telecommunications law as ya$ 1934° These require any
company with a license to provide telecommunicatiearvices to ensure that these
services are available to everyone. The EU Voickepf®ny Directive requires that
all persons reasonably requesting a connectiohedixed public telephone network
should be able to obtain one at an affordable priaethermore, the connection
should be capable of national and internationals caupporting speech, facsimile
and/or data communications.

These principles also apply to the Internet, as important new means of
communication. UN organs have stressed that gowemtsnshould take action to
make the Internet more accessible, including bding down the price of access. In
his report to the UN Millennium Assembly, UN SeamgtGeneral Kofi Annan urged
Member States to pursue a development agenda whattdes a “review [of]
policies in order to remove regulatory and pricimpediments to Internet access.”
Responding to this, ECOSOC adopted a Ministeriatl@ation recommending that
national programmes be established which “promateess to information and
communications technology for all by supporting thevision of public access
points.” This was endorsed by the UN Heads of Statbe Millennium Assembliﬁ

3 Autronic AG v. Switzerlan@®2 May 1990, Application No. 12726/87.

% See, for exampl&ked Lion Broadcasting Co. Inc. v. FCC (No(2969) 395 US 36Tity of Los
Angeles and Dept of Water and power v. Preferreth@anications Inc(1986) 476 US 488 and
Metro Broadcasting Inc. v. FC(1990) 497 US 445.

% Retrofit (Pvt) Ltd. v. Minister of Information, Resand Telecommunicatiofs996] 4 LRC 512, at
516.

3% 47 USC 254, quoted Bridging the digital Divide: Internet Access in Gext and Eastern Europe
Global Liberty Internet Campaigm{vw.qgilc.org, March 2000.

3 Directive 98/10/EC, 26 February 1998, OJ L101R2April 1998.

38 United Nations, We the Peoples: The Role of théedilations in the 21st Centuiyillennium
Report of the Secretary General of the United MatitcKey Proposals, New York: United Nations,
2000, http://www.un.org/millennium/sg/report/key.htm

% United Nations Millennium Declaration, 18 SeptemP@00, Doc. A/RES/55/2, Article 20.
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Within the Council of Europe, Recommendations ie ttame vein have been
adopted’

Principle 6.1 of the ARTICLE 19 Broadcasting Prpies states:

6.1 The State should promote universal and affordabbess to the means of
communication and reception of broadcasting sesyicéncluding
telephones, the Internet and electricity, regasdte#fswhether such services
are provided by the public or private sectors. @iea in this regard is
communication centres in libraries and other plaoeshich the public has
access.

Policy 11

Anyone will be able to publish newspapers and jgecads without
having to obtain a license. The printed press balsubject to rules
of general application, as defined by common law.

Explanation

Licensing/Registration of the Print Media

Licensing refers to a system whereby media oullat® to obtain permission before
they may begin to operate while registration systsmply require media outlets to
provide certain information. For the print mediaghsing systems, which involve the
possibility of being refused a licence except putethnical grounds, are illegitimate.
For the print media, there is no practical ratienfalr licensing requirements, unlike
for broadcasting, where limited frequency availi@pijustifies licensing. Furthermore,
licensing of the print media cannot be justifiedaalegitimate restriction on freedom
of expression since it significantly fetters theefrflow of information and does not
pursue any legitimate aim or social goal.

Technical registration requirements do nuEr se breach the guarantee of freedom of
expression as long as they meet the following dan:
there is no discretion to refuse registration, otfeerequisite information has
been provided,
the system does not impose substantive conditipoa the print media;
the system is not excessively onerous; and
the system is administered by a body which is iedént of government.

However, registration of the print media is unnseeg and may be abused, and, as a
result, is not required in most established denuiesa As the UN Human Rights
Committee has noted: “Effective measures are nacgss prevent such control of
the media as would interfere with the right of geere to freedom of expressioft.”

“0 See, in particular, Recommendation R(99)14 on éhsial Community Service concerning New
Communication and Information Services, adopte@@e&nber 1999.

! General Comment 10(1) in Report of the Human Rigummittee (1983) 38 GAOR, Supp. No. 40,
UN Doc. A/38/40.
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The UN Human Rights Committee has also ruled #hgall provisions which require

small circulation publications to register are gilemate. In a recent case, the
Committee held that the legal requirement for ath@uto register his publication,

which had a circulation of just 200 copies, wagpdiportionately onerous, exerted a
chilling effect on freedom of expression, and contit be justified in a democratic

society?? In particular, the Committee stated:

[P]ublishers of periodicals...are required to incluckrtain publication data,
including index and registration numbers which,cading to the author, can
only be obtained from the administrative authositidn the view of the

Committee, by imposing these requirements on deleadth a print run as low

as 200, the State party has established such tEst@e to restrict the author’s
freedom to impart informatiof?.

Policy 12

We will help and encourage the print sector to tgvea self-
regulatory code of conduct in accordance with Afghand
international conventions, in close consultation thwi the
representative institutions of civil society.

Explanation

Self-Regulation

Under international law, journalistic ethics shoble a matter for self-regulation by
professional bodies, rather than regulation bygbeernment. Furthermore, for the
print media sector, it is widely recognised thdf-segulation is both more effective
and less open to abuse than statutory systems. Pesudt, in most established
democracies, standards in the print media sec®oaerseen by private, volunteer
bodies which develop and apply their own codesoafiact? In these countries, print
media outlets set up their own press councils, iwdmaft press codes, hear and decide
cases of individual complaints against the presd, sbometimes contribute to public
policy debates and make representations to thergonvnt on issues relating to
freedom of expression and the press.

The codes applied by these bodies differ but tleynally address most or all of the
following:

1. A duty of honesty and fairness, including a dutystek the views of the
subject of any critical reporting in advance of |idtion; a duty to correct
factual errors; and a duty not to falsify photodrsppor to use them in a
misleading fashion.

“2|_aptsevitch v. Belary®0 March 2000, Communication No. 780/1997, paas8.5.

“bid., para. 8.1

“ For example, Australia, Austria, Germany, the Mdtnds, Norway, Sweden and the United
Kingdom all have national press councils.
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2. The appearance as well as reality of objectivitgr Example, some press
codes prohibit members of the press from receigifig.

3. Respect for privacy.

4. A duty to distinguish between facts and opinions.

5. A duty not to discriminate or to inflame hatred gnounds of race, nationality,
religion or gender. Some codes call on the pressftain from mentioning the
race, religion or nationality of the subjects ofmsestories unless relevant to
the story.

6. A duty not to use dishonest means to obtain infdiona

7. A duty not to endanger people.

8. General standards of decency and taste.

9. A duty not to divulge confidential sources of infaation.

10. A duty not to prejudice the guilt of an accused] smpublish the dismissal of
charges against or the acquittal of anyone abowinwthe paper previously
had reported that charges had been filed or th#ldnad commenced.

Most press councils include not only journalists biso members of the pubfic.
Some press councils have lawyers as members whst ass improving the
consistency of judgments and in promoting the fi¢ation of standards through the
development of a body of “case la#f".In deciding on a complaint, most press
councils hold oral hearings at which the partiesympeesent evidence. Most press
councils only apply a limited range of sanctiofig primary one being an obligation
for the offending newspaper to publish any decidinding it to be in breach of the
code.

Policy 13

We propose to review the status of all the govemtmewspapers,
and allow as many of them as possible to becomepemtient
commercial entities.

Explanation

Transformation of State/Government Newspapers

In democratic societies, it is generally recognidet the State is the most powerful
institution in society and does not need its owwspapers to promote its policies and
points of view. An independent and pluralistic jt& print media sector will provide
adequate coverage of all news of public importanceluding news relating to
government activities. Furthermore, it is well rgnised that the role of the press is
“public watchdog”, not “mouthpiece” of government.

Where the State does retain public newspaperse tmesst, like public broadcasters
and news agencies, be transformed into independstitutions. In general, this

* For example, in Australia, the Netherlands, Nonaagl Sweden.
“6 For example, in the Netherlands and Sweden.
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requires the establishment of an independent gmgrboard with a mandate to
ensure independence while promoting accountalditie public.

Policy 14

We will help and encourage the establishment ofpeadent
institutions for protecting journalists and safegdimg their

professional integrity. Journalists will be freeget up professional
associations, but will not be required to be mersbef any
particular association to be able to work in thediae

Explanation

Membership in Professional Associations and Licemgiof Journalists

Freedom of association is protected in Article 2the ICCPR, which states:

1. Everyone shall have the right to freedom of eission with others, including the right to
form and join trade unions for the protection of imterests.

As such, journalists, like others in society, hawight to join and form associations.

It is illegitimate, however, toequire journalists to join professional associations, as
this is, in effect, a form of licensing, which isopibited under international law. The
Inter-American Court of Human Rights has issueddvisory opinion noting that a
compulsory licensing system for journalists whiatehies any person access to the
full use of the news media as a means of expresgiagiselves or imparting
information” violates the American Convention gudee of freedom of expression
(at Article 13)" The case came before the Court when a journaiisienged his
conviction for having violated a Costa Rican lawuieing journalists to be licensed.
The law prohibited individuals who were not membefs journalists’ association
from engaging in the remunerated practice of jolisma

The Court recognised that in virtually every coyntertain professionals, such as
doctors and lawyers, are required to be membes mbfessional association. The
Court, however, reasoned that journalists are reiffe

The problem results from the fact that Article Xpmressly protects freedom to
seek, receive and impart information and ideasllokiads.... The practice of
journalism consequently requires a person to enga@etivities that define or
embrace the freedom of expression which the Coioreguarantees.

This is not true of the practice of law or medigifer examplé&?®

The Court acknowledged that the goals the govertrsenght to achieve by the
restriction — promoting high ethical standards, epeindence and high quality

" Compulsory Membership in an Association Prescriipetiaw for the Practice of Journalismote 7.
“8 bid., para. 72.
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journalism — were legitimate and would promote theneral welfare” and “public
order”. However, it reasoned that compulsory mersthipr in a journalists’

association was not necessary to ensure those goals

[T]he compulsory licensing of journalists does noiply with the requirements
of Article 13(2) of the Convention because the lsthment of a law that
protects the freedom and independence of anyone prdugiices journalism is
perfectly conceivable without the necessity of iehg that practice only to a

limited group of the communit}y.

“bid., para. 79.
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