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EDITORIAL NOTE

This book is the result of a Consultation of more than 30 experts from aropnd t_he
world, convened by ARTICLE 19 and the Human Rights Centre of the University
of Essex, who met for two days to discuss the highly complex and controversial
issue of the effectiveness of laws which prohibit "hate expression”, The experts
were divided into three working groups and each group was asked to address one
of the following questions: ' ]
1. How have anti-hate expression laws worked in practice in various
couniries? _
2. What kinds of cxpression, if any, should be prohibited, and can interna-
tional standards provide any guidance in this area?
3. What are the most effective sanctions and remedies for hate expression?

Discussion was lively and intense and, predictably, few points of consensus were
identified. One point on which agreement was resounding was that more research
was needed. Various areas for further study were identified, including close
cxamination of the experiences of a range of conniries having different kinds of
laws, different traditions, different economic, social and political conditions, and
experiencing different degrees of inter-communal tensions._Th‘is book, born from
these challenges and encouraged by the enthusiasm of participants who felt _that the
Consultation papers presenied new information and insights, aims to contribute to
the debate.

At the outset, we wish to make abundantly clear what we did not set out to
accomplish. First, the book does not purport to be comprehensive or even repre-
sentative, The fact that we have no papers from Africa, only a brief overview from
Latin America, two papers on Eastern Europe, and two from Asia by no means
reflects a lack of appreciation of the enormity: of the tensions between national,
ethnic and religious communities in many countries throughout thc_ose-areas. Even
among western democracies our country studies are not reflective of the full
diversity of approaches 10 hate expression, :

Second, the book focuses on the implementation and effectiveness of hate
expression laws. Contributors were not asked to discuss other,_ possibly more
cffective, measures for responding to hatred, discrimination and-violence. o

Third, and relatedly, the book adopts a primarily legal approach to examining
issues, rather than, for instance a sociological or political science approach, We are

- pleased to offer in Part V one paper each from a sociological and a political theory

perspective. - ; |

Fourth, we did not ask contributors to address hate expression against groups
identified by characteristics other than those included in the international standards:
namely, national or ethnic origin, race, colour, descent and religion. In the event,
few laws protect other groups from hate expression.

We also would like to make two definitiona! points. First, the terms "pate
speech” and “"hate expression™ are used virtually interchangeably ("expr_essmn"
reflects the terminology of the international standards while "speecl_l" is more
common in national jurisprudence) to refer to expression which is abusive, insult-

- ing, intimidating, harassing and/or which incites to violence, hatred or discrimina-

tion. The terms "hate speech laws" and, sometimes, "anti-hate speech laws" are
used to refer to laws which prohibit one or all of three main cafegories of hate
speech: group libel, harassment and incitement,



Second, the term "race”, when used to refer to people, is highly suspect. As
stated by the two UN Special Rapporteurs on Freedom of Opinion and Expression
(in Chapter 6), a first step in seeking to promote tolerance and non-discrimination
is to avoid

the use of such a term as ‘race’ which, when applied to human beings,

has no scientific meaning. Unequivocal recognition of the human race’

as one and indivisible appears to be regarded as the indispensable

preliminary for the struggle against racism.

Nonetheless, the term is used throughout this book because of its widespread
acceptance - and the acceptance of related words such as racism and racist - in both
common parlance and international law, "Race" here includes ¢olour and descent
as well as national and ethnic origin,

The introductory chapters which follow elaborate the parameters of this book,
highlight salient points of the country studies (Introduction) and set the context of
the discussions, both in terms of principles (Chapter 1) and facts about hatred,
discrimination and violence against minorities (Chapter 2).

The discussions of international standards are infended to be readily under-
standable to those who are not versed in international law (or law at all), and are of
interest for their history of ideas as well as for their summaries of current interpre-
tations of those standards. The chapter by the two UN Special Rapporteurs on
Freedom of Opinion and Expression, drawn from a preliminary report they prepared
for the UN in August 1991, proposes an innovative and narrow construction of the
"hate-related” restrictions on free expression set forth in the international standards,
which undoubtedly will contribute to the evolution of the interpretation of those
standards, . _

The policy statements from organizations included in Part V illustrate how
different human rights gronps have come to terms with the dilemmas posed by hate
speech, While we canvassed a large number of organizations concemed with hate
speech it is a testament to the difficulty of the subject that relatively few produced
statements and even fewer had statements in hand. As a result, the organizations
represented in this book do not reflect the great diversity of organizations working
on hate speech. Nonetheless, we are pleased that our inquiries prompted several of
them to grapple with the issue. .

We hope that this book may assist other organizations and individuals o
clarify their own positions.

Sandra Coliver
Legal Officer, ARTICLE 19
May 1992

1 Seepara, 56 of their chapter in Part IL, :
2 The Intemational Conventien on the Elimination of All Forms of Racial, Discrimination defines

"rt_lcga{ discrimination” to mean discrimination based on "race, colour, descent, or national or ethnic
origin",
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INTRODUCTION

Since its inception in 1986, ARTICLE 19 has endeavoured to contribute to public
debate on complex areas of freedom of expression. The balance between the
fandamental right to freedom of expression and the right to equality is clearly one
such area. Accordingly, in April 1991, ARTICLE 19 together with the Human
Rights Centre of the University of Esscx convened a two-day Consultation at which

* aver 30 experts from around the world participated. The Consultation itself was a

low budget affair with some of those attending covering their own travel costs; a
testament, perhaps, to the great interest and concern about how to address the
growing phenomenon of ethnic violence and hatred.

Aims and Contents of this Collection

Following the Consultation, and with the consensus of participants, we decided to
compile a wider documentation of the laws by which hate expression is addressed,
controlled or punished. A primary aim in publishing this collection is to pose core
questions and to offer a wide range of viewpoints. These include; how have laws
restricting expression been applied in practice?; what guidance do the intemational
standards protecting both freedom of expression and equality offer? What evidence
is there that laws can have an impact on hate speech, or whether such laws in fact
promote non-discrimination? What too is the evidence that laws designed to curb
hate speech may also be used to restrict the legitimate political exchange of ideas
necessary to a democratic society? .

This book has broken new ground. A number of contributors have undertaken
original research on patterns of implementation in their countries, Others have
brought together information not previously collected. Several have provided
policy perspectives from counties, such as Sri Lanka and Russia, from which views
on this issue are rarely received. Principled arguments for opposing all restrictions
on hate expression unless necessary to prevent imminent unlawful action or
face-to-face harassment, and the counter arguments, are systematically and co-
gently presented by the US contributors. Contributors from Europe as well as
Australia and Canada discuss the variety of laws and their implementation which
restrict hate expression and are seen {o have value, even in liberal democracies, in
order to safeguard equality and dignity. Contributors from Russia and Sri Lanka,
facing inter-ethnic and communal tensions which have racked their regions with
armed conflicts, suggest that narrowly-drawn restrictions might help to curb the
violence. ' . :

Twenty-four papers examine the laws in 15 countries which regulate freedom
of expression in the interests of racial, ethnic, religious and national harmony. Other
papeis discuss the apparent contradictions between different international stand-
ards which govern the rights to freedom of expression and equality and the
interpretation of these standards by international bodies. The majority of contribu-
tors to this volume discuss the experiences in democratic countries, where freedom
of expression is highly valued and protected by constitution and law and thus where
the issue of hate expression is most hotly debated. Most papers share the view that
laws which restrict free expression do not reduce hatred or viclence. Others point
to the lack of empirical evidence as to the relationship between hate speech and
acts of violence. ’

Most contributors accept the premise that laws can serve a useful function,
and that problems lic in selective or indifferent enforcement. Thus it is repeatedly

aYi] =



-mainiained that the enactment of laws which restrict hate speech give "a clear
message about acceptable standards” which will "eventually establish boundaries
with which most people feel comfortable”. But even here, the real problem in
drafting laws which are sufficiently narrow and also effective is recognized.
Questions were raised as to whether such laws may distract from the need for more
effective measures, and some contributors worried about the ill-effects of success-
ful prosecutions which create racist "martyrs" and those which result in acquittals
appearing to vindicate their racist ideologies,

There is general endorsement of the sirict implementation of mechanisms
which fall into the category of social and cultural attempts to combat racism. Such
mechanisms would include: education on respect for ethnic diversity; non-discrimi-
nation in housing, education and employment; the adoption of anti-racist strategies
in schools, universities and the media; and increasing representation of ethnic,
religious and racial minorities in key institutions such as police departments and
the courts. These and various means to contain potential violence other than by
restricting free speech are important themes in this book.

B &

ARTICLE 19’s Position

As acampaigning organization, ARTICLE 19 consistently protests the widespread
violations of the right to freedom of expression, and recognizes that governments
and organizations can and do use freedom of speech to promote opinions which are
antithetical to the common standards of dignity underpinning the human rights
movement,

ARTICLE 19 equally recognizes that laws, once on the statute book, can be
and are used by governments to discriminate against minorities whether these be
ethnic, religious or national. Even laws framed in a democracy, and however
carcfully drafted, may be used subsequently to suppress the fundamental right 1o
freedom of expression. Such laws may be used to penalize members of oppressed
communitics who attempt to promote a counter viewpoint or to stifle speech
advocating autonomy or other changes in government. It is, for example, discussed
in this volume that laws against racist speech in South Africa have not been applied
S0 as to ensure racial equality or to protect victims of racial abuse. In fact they were
used and intended to be used as measures to stifle growing black opposition to an
oppressive system; thus the government used the laws to punish the victims of its
;acist policies. Another contributor points out how a Soviet law which prohibited
mcitement o national racial hatred was regularly used to suppress dissident
movements and human rights activists,

The guarantors of democracy are many, varied and precious; one such
guarantor is the free exchange of ideas and opinions, What must be preserved at all
costs are both democratic discussion and the channels for its daily practice.
Unfortunately, at times, democratic discussion including hate speech (which may
involve insult, invective and deeply offensive racial slurs) necessarily involves
trampling on the ideas and beliefs held precious by others. ARTICLE 19°s.concern
is that these slurs and insults be met at all times by counterclaims, arguments and
discussion. To suppress such slurs is not to resolve the hatred but perhaps to drive
it underground and thereby encourage acts of violence. We have been at pains to
promote the view that speech should never be censored based on its content alone.

Any resirictions on expression should be justified only by reference to its impact

such as the likelihood of the expression leading directly to imminent lawless action.

) _ART_ICLE 19 acknowledges the wide gulf between condemning ideas and

criminalizing them. More simply put, we, in common with several contributors to
T I :

this work, do not believe that criminalizing expression could ever resolve the real
problem of racism and racist discrimination. As one contributor has remarked, the
law can play only a limited part in creating a humane and gentle society.

Quite apart from the real threat to freedom of expression, anti-hate speech
legislation is notoriously difficult to interpret and enforce. "One must be realistic
in assessing the difficulties involved in regulating hate speech” as one contributor
writes. Any legislation in this area highlights problems of definition and interpre-
tation; concepts such as "ridicule”, "hostility” and even "hate" are open-ended,
necessarily subjective and potentially dangerous in the exercise of power.

One of the areas discussed is that of religious intolerance. The rise of both
Christian and Islamic fundamentalism in the US, Europe, the Middle East and Asia,
and Jewish fundamentalism in Israel, is a worrying phenomenon if only because
the adherents to these movements clearly attempt to impose upon the world a single
truth and this necessarily outlaws contrary views. Perhaps the most notorious case
is that of the fatwa or death sentence pronounced by the late Ayatollah Khomeini
against the British author Salman Rushdie following the publication of the novel
The Satanic Verses. In the thousands of articles which have been written on this
case, the basic facts have become blurred: a man who has commitied no crime in
the country of which he is a citizen, has been condemned to death and, moreover,
his death is actively sought by a foreign power because of the offence his work of
fiction has caused Muslims, ARTICLE 19 unequivocally rejects the death sentence
and constantly asserts the right of any individual to publish his ideas in a work of
fiction,

Al the same time we acknowledge that Muslims, amongst others, have every
right to protest publicly about the book in question and to broadcast the nature of
the offence and insult which they feel. Those on either side of this controversy must
be free to express their ideas and beliefs and to discuss them with their critics on
the basis of mutual tolerance, free from censorship, intimidation and violence.

Advancing the Debate

At the end of the Consultation, the view was expressed that the issues were 100
complex and the nexus between laws, protections and levels of hate speech too
immeasurable to justify any definitive statement. There was also a consensus on
the need for further study, especially of national experiences in trying to counter
racial and religious hatred and violence; this volume is a first attempt. There was
acommon view that civil remedies were generally preferable to criminal sanctions.

In the final plenary session of the Consultation one participant long familiar
with United Nations procedures said that the UN in its wisdom only recognized
two types of meetings; those which were successful and those which were very
successful! The Consultation, he said, fell firmly within the latter category. In
retrospect, one of its successes has been that subsequent work has engendered this
reference collection of the laws and practice from 15 countries. We do not claim
that it is a comprehensive collection, but we very much hope that in publishing the
volume at this time, we may stimulate further thought, discussion and publication.
Meanwhile, ARTICLE 19 will continue to maintain a watching brief on hate
expression and the way in which it is dealt with by various countries throughout
the world.

Frances D’Souza
Director, ARTICLE 19
May 1992
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PART I|: Preliminary Considerations



Chapter 1
OVERVIEW OF A DILEMMA: CENSORSHIP VERSUS RACISM
Kevin Boyle

Thisbook grew out of a consultation at Essex University in April 1991. The purpose
of the consultation was to explore the challenge set for defenders of freedom of
expression by the promotion of racism through specch. The clear tenor of the
consultation and of this collection is undoubtedly pro-freedom of expression, with
the onus on those who would restrict this freedom to justify censorship in the
interests of racial equality and the elimination of racial discrimination, The case for
Testriction on hate speech was made at the consultation and is also made in this
book. Indeed, the majority of the papers assumé the case for at least some
restrictions on grounds of equality and dignity while conveying concern over the
effects of any such restrictions on the values underlying free speech.
Nevertheless, it is possible to conceive of a different selection of materials
and opinions which might operate from a starting point which favours eguality and
non-discrimination over freedom of expression, Such a work would certainly be
useful in continuing the debate. However that may be, most of the articles, analyses
and policy statements collected in this book seek to find a balance between the right
to speak and the pursuit of racial, religious and communal justice and harmony, a
balance that requires the least interference with untrammelled freedom of ex-
pression, ' :

THE MEANING OF BALANCE

If the weights on the balance favour free speech, is the metaphor of balance
appropriate? The actual position, it can be argued, is that two human rights are in
conflict: the freedom to advocate distasteful opinicns or to convey distoried or false
information and the conflicting right not to be a victim of discrimination and
prejudice.” On that analysis, to prefer freedom of expression is not to prefer the
countervailing freedom from discrimination, One right is subordinate to the other.
The balance metaphor, however, can be justified if some speech on some occasions
is restrained and on such occasion the right to be free from discrimination is
preferred to the free speech principle. It is in that sense that the title of the book,
Striking a Balance, is justified, The search is for those circumstances and conditions
in which one right should be preferred over the other. There is also a need to offer
coherent justifications for which right is preferred in particular circumstances or
else, from the stand-point of freedom of ‘expression, there is a risk that limitation
will encroach to the point where the right itself is threatened.

To point out that there are circumstances in which other interests should win
out over freedom of expression is notinconsistent with a strong commitment to the
value of freedom of expression. Equally to argue that the law should not interfere
with certain kinds of antisocial speech or insultin g and denigrating publication does
not mean that free specch advocates are indifferent to the rights of racial or religious

1 For a thoughtful and extensive discussion of the injuﬁes caused by racist speech, see Richard
Delgado’s chapter in Part 111, - .
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n;inor'ities._ To the contrary, they strongly believe that freedom of expression is a
vital right in the struggle to defeat discrimination, bigotry and intolerance,

THE CHALLENGE OF RACISM

Howeyer influenced by standpoint, the protagonists in this debate will not dispute

the_ ev1dcnc_e tl3at llhe articulation of prejudice, the fomenting of hatred, the justifi-

cation of discrimination and the denial of esteem for people distinguished by the
dominant group because of their common origins, their religion or their colour has
not abated in tl}e modetn world. The picture in Europe surveyed by Paul Gordon

(in Cha;_)ter 2) is especially worrying. The entire moral basis of the integration of

Europe is challenged by the new urge to limit immigrants and asylum seckers and
the open esponsal of racism and xenophobia by mainstream democratic political
parties seeking o compete with the resurgence of fascist and racist movements,
These movements have extended their traditional hostility to Jews and other citizen
£roups to immigrants and refugees from Asia and Africa as well as those crossing
Europ;hap tl))%rd;rs from the former Eastern bloc, '

) LS book was completed in the days following the acquittal i
white police officers in Los Angeles of th)é crime of a%saultinqg a bla}:)l)cr rarlfg;r,yl{o(fdt;?:;
King. An amateur videotape which showed the officers.assaulting Mr King had
been' playeq repeatedly on television in the weeks and months before the trial, The
verdict, which contradicted the evidence of sustained assault recorded in the film
led to an explosion of rage across the United States and to at least S0 fatalities and,
extraordinary devastation in California. The United States, which has given the
greatest emph_as1s 1o the free speech principle, has discovered the depressing truth
that a generation after the Civil Rights campaign, racism and poverty constitutes
as massive a gulf as ever, separating the life chances of the black minority from
those of the affluent white majority.

The different tendencies in the debate over the control of hate speech would
equally accept the irrefutable evidence that moral indifference towards or active
encouragement of manifestations of hatred leads to the destruction of civilized
living, war and even holocaust. The entire and impressive structure of international

_ huqian rights law since 1945 was built as a moral answer 10 the Nazi ideology of
racism,

The greatest focus of human rights initiatives since 1945 has been on efforts
to ha\fe Fhe rlghg to be free from invidious discrimination on grounds of race, gender
or rehgloqs belief irreversibly accepted in the world. There have been significant
advar}ges in that campaign. The ending of the system of apartheid in South Africa
a political system built on racist theory, has been one of the major and profounci
steps along the road to the elimination of racism.

] _Oyer _125 states have ratified the main international treaty against racial
dlscpmmz_mop, _the International Convention on the Elimination of All Forms of
Racial Discrimination (CERD Convention). This Convention has deeply in-
ﬂu§nccd the domestic laws of most states discussed in this book. It not only outlaws
racist speech but.a‘lso the practice of discrimination, inter alia, in employment,
housing, the_provxsmn of services and other fields. States, by virtue of Article 2 of -
Ll}e C.on_ven_lmn', are required to adopt a policy of positive action to eliminate racial
dlsgnmlnauon including measures which promote understanding among different
racial groups and assist minorities in social, economic, cultural and other fields.

. The creation of a public opinion against racial discrimination is evidenced in the
general acceptance of these norms which limit the individual’s contractual and
property rights,

9.

Public opinion in the United States and Europe (and, indecd, in India and
several other Asian countries) has shown increasing resistance to so-called affirm-
ative action policies (or "special measures” as called forin Article 1{d} of the CERD:
Convention) on behalf of excluded ethnic and religious minorities. The general
perception has been that such measnres lack faimess, Without examining the
arguments here, it is nevertheless important to note that it is only at the extreme of
public opinion that voices are raised against the general norm of non-discrimination
which is firmly established i democratic societies,

But racism, racial discrimination and hatred have not yet been eliminated in
the same democratic societies. The literature which seeks to explain the continued
existence and indeed resurgence of racism, anti-Semitism and xenophobia strikes
atentative note. A recent United Nations report concluded that "the primary causes
of racism and racial discrimination and apartheid are deeply imbedded in the
historical past and are determined by a variety of economic, political, social and
cultural factors."“ Manifestations of racism on a global scale are linked in the study
to "such areas as conquest, the search for captives for racial slavery, the imposition
of racial exclusionary laws, colonialism and imperialism". Of particular interest are
what the report calls the "two great paradoxes” of history: that racism actually
increased as democracy expanded and that racism grew as science expanded. In the
late nineteenth century "scientific racism” flourished, spawning false theories and
doctrines used to justify the belief in the inherent inferiority of certain peoples or
the superiority of others as determined by genetically transmitted differences of
race.

We still live under the influence of these scientifically spurious ideas. Their
persistence explains the debate over the use of law to seek to eliminate their
influence. '

Might not endorsement of policies which firmly penalize racial hate speech
and publication contribute to that first goal of the human rights movement, that all
people should be treated as entitled to equal respect and dignity regardless of their
religion or national or ethnic origin? Would legal constraints on the expression or
display of bigotry and prejudice towards those who are the victims of discrimination
make a difference? Is censorship justified if it muzzles racism?

Much censorship down the centuries has been advanced for ideal causes to
promote versions of the good or the truth, whether secular or religious. It has almost
always ended in disaster in the consiricting of debate, the suppression of dissent
and the corruption of the truth. The advocate of freedom of expression has no
difficulty in demonstrating the abuse of legal controls even on racial speech in
contemporary history. The South African laws against racial hatred were used
systematically against the victims of its racist policies,” In Eastern Europe and the
former Soviet Union Iaws against defamation and insult were vehicles for the
persecution of critics who were often also victims of state-tolerated or sponsored
anti-Semitism.* The writer Salman Rushdie has been subjected for three years to
persecution and a death sentence because his novel was declared an insult to Islam.

The crux of the dilemma for the free speech advocate is not a fear that the
language of intolerance or hate may contain truth which should be heard but rather

2 Political, historical, economic, social and cultural factors contributing to racism, racial
discrimination and apartheid (New York: UN, 1991).

3 See the chapters by Gilbert Marcus and Lene Johannessen in Part [Tl
4 See the chapter on the former Soviet Union by Stephen J Roth in Part IIL
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the old problem of guia custodiet custodies? Who is to oversee the censor? No
advocate of freedom of expression on human rights grounds could or does reject
_rhc‘values which underlie the norms of non-discrimination. Human rights are
indivisible. The strong advocacy of anti-discrimination policy is a feature, for
example, of the American Civil Liberties Union (ACLU) which, as Nadine Strossen
boints out, 1s more regularly engaged in the struggle against racial discrimination
through court challenges than it is in fighting restrictions on hate speech in the same
courts.

Nevertheless, against the reality that we scem to know little about the causes
and even less about the remedies for racial or religious prejudices and discrimina-
non, could it be that advocates of freedom of expression need 1o rethink the

Justifications advanced for privileging speech? That question will be returned to at
the end of this overview.

NATIONAL AND INTERNATIONAL STANDARDS

Qne approz}ch 1o constructing an answer (o the dilemma raised by hate expression
15 to examine what policies are in fact pursued by states, and what policies are
mandated by the international code of human rights standards elaborated since
1945. That is the approach adopted in this book,

'Part I, Country Experiences, cannot claim to be comprehensive (one might
note n particular that it excludes the most populous of the world’s states, China, a
society which combines a traditional culture of xenophobia with total censorship).
Bug for those countries which are examined, it is clear that they divide into the
Umted States and the rest. In the United States the balance is unequivocally drawn
in favo_ur of freedom of speech. There is no federal regulation and minimal state
regulation of hate expression. No other country has the equivalent of the First
Amem;lment or the jurisprudence which has developed around it. In the other
countries the balance is found through the acceptance that racist speech must be
sancmpcd under conditions prescribed by statute. The chapters in this book about
the United States all address the contemporary context for discussion of the hate
speech Issue in that country; namely, college campuses. That debate concerns the
compatibility of the constitutional values of freedom of expression with discipli-
nary godes that restrain abusive and insulting speech directed at members of groups
1de.nt.1ﬁed by reference to such characteristics as ethnic or national origin, race,
religion, gender and sexual orientation, —

No other country entry discusses the issue of campus hate speech, This is not,
presumably, because the phenomenon of racist expression in universities elsewhere
in the world'does not present a problem, but because such regulation would be
unproblematic given the existence of constitutional and legislative staridards which
allow fo; the imposition’of restraint by criminal or civil laws on hate speech.
Explangnons for the distinctive position of the United States must include its history
as a society born in rebellion against, among other things, censorship, The fact that
it was a "q_rawing board" society built by immigrants made possible the assertion
of new pr§nciples of democratic republican order, In contrast, the European so-
cieties which the waves of immigrants left could not.erase their histories of war,
religious and ethnic quarrels and conflict.

5 See the chapter by Nadine Strossen-in Part III.
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The contrast may also be influenced by the different legal cultures, civil and
common law, which have shaped mainiand Europe and the United States, The First
Amendment’s injunction that "Congress shall make no law .., abridging freedom
of speech or the press" reflects a distrust of federal regulation but also the
attachment to the English traditions of negative liberty. In contrast, the Roman Law
iraditions of codification which have shaped European law do not equate regulation
with restriction or repression. To the contrary, codification of freedom of ex-
pression rules including press codes, by specifying the scope of the right and
identifying limits, are seen as positive guarantees of these freedoms. The English
situation, where neither a formal constitutional guarantee of free speech nor
detailed codes of law exist, may be considered the least satisfactory system from
which to develop principled protection of rights in conflict.

It is worth noting that this contrast between the United States and the rest of
the world has always been present at least in the post-war era. The efforts after
World War II to establish a global code of freedom of information failed in large
part because of the unbridgeable gulf between the then-Socialist states and the
United States over the priority of right or duty and the role of the state in the
regulation of freedom of speech and the press.

The most important early debates on this subject took place at the United
Nations Conference on Freedom of Information in 1948. The key actors were the
United States and the Soviet Union. The fruits of that conference included a draft
set of guidelines for the world’s press, a draft convention on freedom of informa-
tion, a draft convention on the right to correction and a draft convention on the
gathering and transmission of news.

The conference, although it achieved much, failed over a central problem:
irreconcilable concepts of freedom and responsibility of the media. On the one
hand, the United States insisted on the widest definition of freedom, It accepted
that the press had to act responsibly, but it opposed any role for the state in ensuring
truthful and cthical media standards, On the other hand, the Soviet delegates
emphasized responsibility before freedom, and insisted on the right of the state to
supervise the press.” A chief concern of the Soviets was the suppression of war
propaganda and incitement to national hatred. While the goat of elimination of war
propaganda was shared by the US, at issue was the means, The US view was that
greater freedom of all communications would be the best answer to distortion; the
Soviets wanted state responsibility. :

Ultimately, there was no way out of the deadiock over what the limits on
expression are¢ and how they are to be enforced. The conference failed but had
influential effects for the modern debate over hate expression. Article 19 of the
Universal Declaration was drafted at the conference, and the clause. in Article 19
of the ICCPR that refers to the "special duties and responsibilities” in the exercise

of freedom of expression can also be sourced io the debaté at the conference. The
United Nations Genocide Convention 1948 included as a punishable crime "direct
and public incitement to commit genocide”. (The long campaign to pursuade the
United States to ratify the Genocide Convention succeeded in 1988.) Lastly, the
adoption of Article 20 of the ICCPR and its prohibition of war propaganda and
expression which incites national, racial or religious hatred was added to the text
of the ICCPR. on the initiative of the Soviet Union and allied states, having been a
clause first promoted by the USSR at the UN conference.

6 G Garbo A World of Difference; The International Distribution of Information: The Media and

Developing Countries.



Article 20, paragraph 2 of the ICCPR, which is discussed in greater detail in
Part 11 of this book, requires the prohibition of advocacy of national, racial or
religious hatred which constitutes incitement to “discrimination, hostility or vi-
olence". The other international standard, Article 4 of the CERD Convention also
discussed in Part II, goes further in requiring states parties to make punishable the
dissemination of ideas based on racial superiority and to ban organizations which
promote such ideas. As Professor Partsch makos clear in his chapter, the duties
imposed by this article are to be implemented "with due regard to the principles
embodied in the Universal Declaration of Human Rights", A number of states, for
example the United Kingdom and France, have on ratification entered reservations
or understandings to Article 4, all of which are to the effect that implementation of
its requirements are subject to the state’s own norms on the balapce between
freedom of opinion and expression and anti-discrimination policies.” The CERD
Committee has responded by calling for the full implementation of Article 4°s
requirements.

There cannot be said to be international consensus on the requirements of the
article. The two least reconcilable positions are those of some members of the
CERD Committee who call for comprehensive censorship of racism, thereby
ignoring the "due regard” clause, and the national constitutional norm of the United
States which rejects any law prohibiting incitement to discrimination or hostility.
National laws in other countries outlined in this book represent a search for balance
or harmony between those positions.

CONCLUSION

Is the US position then the only one for freedom of expression advocates to adopt?
Does any "half-way" house sell the pass? The international and global standards
are half-way houses. Freedom of expression is asserted as a standard which
coniracting states must guaraniee, but they have equally clear authority (o limit that
freedom in the interests of promoting policies of racial equality and protection of
ethnic and other minorities, However, so long as there is disagreement within the
international monitoring bodies on the precise nature of states’ commitments it is
arguable that both freedom of expression and effective policies against racism are
at risk. Similarly, unilateral interpretations by states through reservations to the
international standards must weaken these standards, The fact that the United States
as the most powerful country in the world has not ratified the CERD or ICCPR
highlights the problem.,

The post-war efforts to achieve a comprehensive international protection of
freedom of information, discussed briefly above, failed because of ideological
polarization between the East and the West. In a new and welcome era in which
there is no longer an ideological divide over human ri ghts there ought to be a greater
Opportunity to reach international consensus both on the human rights challenges
facing the world and on how to address them, Racism and racial discrimination,
religious and ethnic conflict are among the most pressing of the challenges in all
parts of the world. The importance of free and independent media for disseminating
education on human rights and assisting the campaign against racism needs also to

7 See Annexe B for the text of these and other reservations and declarations to Ar. 4, as well as 1o
Art. 20 of the ICCPR,

8 The US is expected to ratify the ICCPR in 1992, 16 Years after it entered into force.
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. The case for anew international effort by governments to reconsider
Ezcerzgfeﬁﬁﬁ further normative agreement on freedpm of information through th‘e
CSCE, the United Nations and other fora shquld sgnously be debated. Th_c;lexpen-
ence of the UNESCO-sponsored efforts on thng subject of the 1970s may sti daroui(fc1
negative reactions to such a proposal. But this is a funda{nentally change v;or ;
in which the questions of balancing freedom of expression .z.md the demands 5:-
racial equality can be treated as an issue tolbe resolved within common Gl?rll)’ll'tll’l -
ments to democracy and human rights. It might also be added that the pro ; i t(l)) .
on war propaganda in Article 20 of the ICCPR could also h'a\_re importance for ei
first time in examining the problem of the role of the the media in ethnic ar.nd nationa
conflict such as is being experienced at present in ti_le former \.’ugoslgma. i

Human rights organizations, both those working for racial justice an os?
dedicated to the defence of freedom of expression, could re-examing thef types 0f
arguments advanced for tolerating racist speech, If ‘Ehe presumption in (?voqr o
freedom of expression were replaced with a presumption in favour of non-discrimi-
nation what would the actual effect be? Would the results be necessarily damaging

‘? »
o freg:ofﬁgeg? t'he contributors in this book discu_ss the rcm'edy qf group libelasa
defence against hate speech. The case of defamation of the 1_nd1v1dual is, howc;,ver,
a more interesting theoretical case to explore. 'The restraint on freedom o Ae_xi
pression that the law of defamation in all countries Tepresents is lesg controver_s1lz:
because it is seen as a conflict between two fundamenta!, m.dmdual rights, the.: n%h t
to a good name and freedom of speech, This confhct is _also reflected mf the
international instraments. Where freedom of expression, typically freedom o b]ie
press, is given greater weight, that is invariably justified l?y some larger public
interest in the communication. Thus the Lingens Case d?mded_ l_oy I.['le Eurogeaz
Court of Human Rights followed the US Supreme Coqrt_s de_c_ls§o‘n in quy Yor
Times v. Sullivan in allowing greater latitude to the media in criticizing pc;lltll{cl:]lans,
even if this infringes their right to protection of' Teputation on the we l; trown
ground that political figures must tolerate such crigicism in the interests of strong
iti ate, . ]
mhmﬁ)gfigd eto the issue of hate expregsion the libel standard§ ml%ht permit
priority only to speech that was truthful or, in the case of the expression of opinions,
what was a contribution 1o legitimate political debate. it
Such an approach is not advocated here but is raised only to argue l at 1t I:S
incumbent on the supporters of freedom of expression to look more closely at tIe
political justifications for the minimum restraint on antl-somal‘hate expressmn.all}
what precise ways do the least controls on ha_te speech con.tnbutt.a to‘?ﬂ-'ﬁl over !
social goal of equality and non-discriminanor] in a democratic society? : zzc'le is
communal as well as an individual dimension to human rights and fre oglséi
Defence of the individual’s right to promote racist views must not onl_y be deffm e
in terms of individual rights but in terms of the communal interests in equality.
Those who advocate suppression of the ideas of hate equally have a ISSk]to
explain how effective such policies will prove or have proved. Beyond the e(:t a(i
ratory effects of laws which outlaw racist statements, what evidencg can be poin ed
to that, at least in isolation, suppression has deterred racism, mtole{ance alid
bigotry? There is evidence in this book of the abussa of restrictions Whl'cz'wotlh :
justify the conclusion that little is gained and much'ns put at ns:k by pl;ms ‘mlgand
expression of ideas however loathsome. The persistence of ideas o é‘a;na nd
indeed religious superiority within and betweer_: societies should engender scet;i) -
cism that censorship is an answer. Perhaps what is needed is more, not less, lVz;l;_m:ln ol
to be paid to these ideas so that they can be confronted and understood. Dialogue
-7 .



and democracy may prove in the lon
anatomy of hate, and for that freedo

with iis extensive collection of Sources and materials, may help to stimulate debate
and further research on these questions, which are clearly needed.
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Chapter 2

RACIST VIOLENCE: THE EXPRESSION OF HATE IN EUROPE
Paul Gordon '

- uncertain and afraid

as the clever hopes expire

of a low dishonest decade

(W H Auden: "September 1, 1939")

Atthe end of the Maastricht summit in December 199 1, the European Community’s
Council of Ministers was moved to issue a condemnation of racism and xenophobia,
noting with concern that "manifestations of fascism and xenophobia are steadily
growing in Europe, both in the member states of the Community and elsewhere”,
A few weeks later, a British court ruled that an asylum-seeker should not be
removed to a country where he feared he would be persecuted: this country was
not Sudan from which he had originalty fled, but Germany where he had initially
sought refuge. What the diplomatically worded declaration and the British judge’s
unprecedented ruling had in common was that they were both responses to the wave
of racist violence that has been sweeping Europe, gathering pace over the past few
years. In this chapter, I sketch a picture of the racially motivated violence that has
been committed and continues to be committed throughout Europe, to illustrate the
nature of such violence, to show who is affected and in what ways, and to try to
relate this most devastating manifestation of racism and xenophobia to its wider
context.

THE MEANING OF RACIST VIOLENCE

By racist violence, I mean acts of violence or abuse directed at people or their
property which are motivated, at least in part, by racism, that is by hatred or
contempt for people because of their skin colour, ethnicity, nationality or religion.
(I deliberately avoid the word "race" here as a pseudo-scientific category. This is
net, of course, to deny that a belief in its existence has consequences which are all
100 real - as this chapter shows.} We are now witnessing examples of such violence
against people on all these grounds in every country of Europe, from the Atlantic
to the Urals, from the Mediterranean Lo the Arctic Circle.

THE NATURE OF RACIST VIOLENCE

Anyone who is considered an "other" can be the object of racist violence whether
this be on grounds of skin colour, ethnic origin, religion or culture. Frequently, of
course, such grounds merge, as in the case of Arabs who may be attacked because
of their religion, their ethnicity or their skin colour, or Jews who may be seen as

1 General sources used for this article include the press cutting library of the Runnymede Trust;
Searchlight; Magralion NewsSheet; Race & Class, special issue "Europe: variations on a theme of
racism", Vol. 32, No. 3 (January-March 19912; and G Ford, rapportenr of The Committee of Inquiry
into Racism and Xenophobia, Report on the Findings of the Committee of Inquiry (Ruropean
Parliament, 1990).



both culturally and relj giously different, One should not look for pure grounds for
such hate, but_ accept that many groups are in practice vulnerable to the expression
of what we might loosely call "race hatred”. In Europe at the present moment such

groups include migrant workers and their families, refugees and asylum-seekers,
Muslims, Jews and gypsies.

THE EXTENT OF RACIST VIOLENCE

It is impossible to quantify the extent of racist violence for the simple reason that
_few Eurqpean_ states specifically monitor such acts, Even where this is done, for
instance in Britain where all police forces maintain their own statistics of reported
incidents, the official picture is incomplete, sometimes seriously so, Most victims
of racist wol_cnce, it is established, do not report incidents either to the police or to
other authorities and the extent of such under-reporting may be as much as 90 per
cent, In any event, to attempt to quantify the problem may be to miss the point,
for racist violence affects not only those who are actually attacked but all those who
may be attacked by virtue of their being members of the victim group. The impact
of attacks, in other words, spreads far beyond the individual victims,

' _That said, it has been estimated that there are some 70,000 racist incidents in
Britain each year, ranging from serious crimes such as murder, arson and physical
assault to lesser offences of verbal abuse and criminal damage to property. Incidents
reported_to the police numbered just over 7,000 in 1990, an increase of 1,500 over
the previous year.” There have been 78 murders as a result of racist attacks since
1970, including 9 in the last three years. In Germany the federal police recorded
some 1,800 criminal incidents against foreigners during 1991.% While comparable
data are not‘avajlable from other countries, it is clear from press reports, accounts
fron3 minority groups themselves and other sources, such as the 1990 European
Parharqent Inquiry into racism and xenophobia®, that racist violence, as defined
above, is now widespread and increasing, '

ATTACKS ON FOREIGNERS OTHER THAN ASYLUM-SEEKERS

Even before tl_le widespread violence of autumn 1991 when the world watched in
hqrror thp daily attacks throughout Germany on migrants and asylum-seekers
migrants in Germe!ny had been the target of numerous attacks. A Turkish youth was
Iqurde{ed 1n a racist attack in Berlin in 1989 and the same year four people were
killed in an arson attack in Bavaria by a youth said to hate foreigners. In former
East Germany, _quambican and Vietamese workers in particular were the target
of attacks both individually and collectively through attacks on hostels, By autumn
1990, it was reported that black people could move around only in groups during
the day and had to stay indoors at night because of the threat of attack.®

C Brown, Black and White Britain: the Third PSI Survey (London: Heinemann, 1984).
Hansard, 6 June 1991, 3 Tuly 1991,
Gertnany Alert, 28 November 1991,

G Ford, rapporteur for The Committee of Inguiry into Raci i
Findings of the Committee of Inquiry (Europea?] i’?rlligmoema,cllgglO;nd Xenophabis, Report on the

& Caribbean Times, 4 September 1990,
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In France 20 foreigners were murdered between 1986 and 1990, all but one
of whom was North African or of North African origin, In at least half of the cases,
the motive appears (0 have been racist. The European Parliament report noted that
racist attacks in France were unlikely to be reported unless they resulted in death
O very serious injury.

In Eastern Europe, the collapse of the communist regimes unleashed hatreds
that had previously been suppressed, In Bulgaria, 7,000 Viemamese were deported
in April 1991 in a panic response to a wave of racist attacks in Sofia and other cities.
The Vietnamese embassy lodged formal protests over incidents including attacks
in the street on its diplomats. Vietnamese workers have also been the target of
skinhead violence in Czechoslovakia and in 1991 a commission to investigate
attacks on gypsies was set up following a meeting between gypsy leaders and
President Vaclav Havel’s chief of staff. Gypsies migrating westwards to escape
collapsing economies in Romania and Slovakia found themselves the subject of
escalating attacks by gangs of skinheads. There were also reports of Arab diplomats
being attackgd in Prague, and in October a Turkish worker died in Pilsen as a result
of abeating.” In Hungary, the Martin Luther King organization estimated that there
were between 60 and 80 attacks on Arab, African and Asian students during 1991,

Many foreign students were rePorted 1o be carrying mace to protect themselves and
to be staying indoors at night.

Race hatred has also spread to countries which were previously thought to
have little problem in this regard. In Ttaly, for example, a southern Italian migrant
was beaten to death in Verona in 1989 and in the same year four African street.
vendors narrowly escaped death when fire gutted the caravan in which they were
sleeping. The following year, riot police had to be brought into Genoa to restore
order after attacks on Africans following the stabbing of nine people by a menially

ill Tunisian.” In 1991, two Senegalese workers were killed and a third wounded
when gunmen opened fire on their car with an automatic pistol. The three men haig
been taking a holiday in Rimini to celebrate the arrival of their residency papers.

In Portugal, a government committee was set up in 1990 to investigate the
situation of the country’s minorities after an upsurge in skinhead violence against
Africans. And in Denmark, two British students of Asian origin were forced to give
up a year’s placement after three days of racist threats. On their first evening in the
country they were surrounded by a group of men who hurled racist abuse at them
before they fled to their lodgings. The next days they were met with shouts of

~ "Denmark for the Danes".

REFUGEES AND ASYLUM SEEKERS

Asthe number of people seeking asylum in European countries has increased owing
o war, famine and persecution in Third World countries, so have European
attitudes become more hostile, manifested in an alarming number of physical
attacks on asylum-seekers across the continent. :

7 International Herald Tribune, 15 October 1991.
8 The Times, 30 January 1992

9 The Independent, 31 May 1990,

10 The Guardian, 7 September 1991,

11 The Independent, 20 Angust 1991,



The most dramatic single episode occurred in Germany in the autumn of 1991
when, over one weekend, there were more than 50 attacks, including one in which
some 500 people gathered outside a refugee hostel in Hoyerswerda in Saxony and
threw petrol bombs at it and at the police guarding it. The hostel dwellers eventnally
had to be removed (o an army barracks for their own protection. In Saarlouis, on
the French border, a young Ghanaian man lost his life in an attack on a hostel he
shared with 20 others, and two Lebanese girls aged eight and six were seriously
burned in an arson attack on a hostel in the Lower Rhine. In Saarbrucken a Tamil
refugee lost his leg when skinheads laid him across a railway (rack where a train
ran over him.'?

In 1990 a Kurdish man was beaten to death in Freiburg and in Rorschach,
three Tamils were shot at and one wounded as they walked home from work, In
August 1991, a firebomb was thrown into a refugee centre in Schaffhausen and
there were other reported firebombin g incidents in Thun, Basel, Munchenstein. The
German. Federal Public Prosecutor counted 25 violent or suspicious incidents
involving refugees or asylum-scekers in the first ei ght.months of the-year, includin I3
attacks with explosives and firearms, ,

In 1987 in Louvain in Belgium, a refugee from Burundi was murdercd by
skinheads. In Britain, in January 1989 a young Somalian refugee, then a student in
Edinburgh, was killed by a white gang, and in January 1992 a Sri Lankan man who
had fled the violence of his country died as a result of a racist attack in east London.
In Switzeriand, four Tamil refugees died in an arson attack in Graubunden in 1989,
In Italy, in 1989 a South African refugee, Jerry Essan Masslo, was murdered in the
southern town of Villa Literno. A fow weeks before, a public petition with vast
support had opposed local council plans to build a centre to house African seasonal
workers. The petition called for a ban on black people.

Even countries with liberal records on asylum have witnessed an upsurge in
attacks directed against refugees. In Denmark, there have been violent attacks on
refugees themselves and on organizations and individuals supporting them, In
Norway, a man was convicted in 1989 of conspiracy to bomb a hostel for refugees
and the same year a bomb exploded in a Red Cross refugee centre in Eidsvoll. In
1990, Sweden witnessed a wave of arson and other attacks on refngee centres
including five in less than a week in May in which 11 people were injured. And in
Stockholm an Iranian political refugee, Jimmy Ranjbar, was shot dead by a sniper
who had already injured four other foreigners.

The response of the authorities to such violence has not been to offer refugees

real protection from such hatred but to espouse even more restrictive asylum
policies. '

MUSLIMS

Itis difficult to identify attacks on people specifically because they are Muslims,
as distinct from those on people because they are Asian, Arab or whatever and also
Muslim, but it is clear that such attacks do take place and are increasing. In March
1990, for example, a mosque in Rennes was bombed in an apparent response to
President Mitterand’s denunciation of "crimes of stupidity, brutality and intolez-
ance” in the wake of the violent death of three young men of North African origin

12 The Times, 16 October 1591
13 The Independent, 12 August 1991,
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i i 14 i f the Gulf War, a Muslim taxi
during the previous week. " Pollowing the start o )
drivelg in thg northwest of England was stabbed to death and there were reports of
attacks on up to 20 mosques.

ANTI-SEMITISM

resent wave of racist violence has also involved an apparent resurgence of
:nht?-ge?nitic incidents, Although there have always been sth incidenis, the past
few years have witnessed a dramatic increase. The desecration of the Cegpem;ra(s1
cemetery in May 1990 outraged the world and led 1o l_luge demonstrfmons_ an
protests in France and efsewhere., A series of desecrauor.;s followegl in Bntalp,
although littfle notice was paid to the fact that the desecration of Je*:vmh graves in
north London had occurred some days before the Carpentras atrocity, Such inci-
dents were not, therefore, simply imitating what had happened elsewhere, as was
i d at the time.
w1delyr;légsg;“s]t: year, a Jewish cemetery in East Berlin was desecrgted angd the
graves of Bertolt Brecht and his wife, Helene Wiegel, were daubet':l w1!h- the words
"Jewish pigs". In 1991, the cemetery was desecrglted for. the th}rd time “(’315111 a
swastika and bag containing a pig’s head were left in prominent view. In St Gallen
in Switzerland in July 1990, Jewish cemeteries were .deSf‘:craEed anq headstone.:s
painted with the slogans "Death to the Jews” and "Heil Hlﬂ.q . Jewish graves i?
Vienna’s main cemetery were desecrated shortly before a visit by Tamar Kollle ,
wife of the mayor of Jernsalem. This was at least the_ 25th u_mld_em of de§ec_rauon
during the year in the Jewish section. The mayor of Vienna dismissed the incidents
® bo%;lse (gfl??War precipitated a number of anti-Semi-Lic inci'dents in Britain. In
January 1991, a cemetery in Portsmouth was daubed with Nazi gra:ff1t1. The same
month, the offices of a Jewish school in north London were extenswely- damz_aged
by fire,and police extinguished a small fire on the roof of a synagogue in St_amels.
Jewish schools also reported an upsurge in the number of assaults on puplls'. n
France, molotov cocktails were thrown at a synagogue in Lyon, a_lthough only slight
damage was caused. A synagogue near Strasbourg was also. slightly glamaged. In
Paris, firebombs were thrown at a Jewish school. In_ Slovaqu, a J_ew1sh cemelery
was desecrated in September 1991 following the inauguration in the area of a
monument to Jewish victims of the Holocaust.

GYPSIES

The violent hatred experienced by Europe’s gypsy population too frelguentlly goes
unnoticed. Yet gypsies, like other minorities seen as different or other”, face
extensive violence. In Czechoslovakia, as mentioned above, cqmplamts _of at_tacl_cs
from gypsies led to the appointment of a government commission of inquiry in
1991. In Spain, the country’s half million gypsies have been the target pf nUMErous
attacks. All over France, gypsies face routine harassment and discrimination.

14 The Times, 16 March 1690.
15 International Herald Tribune, 12 October 1991,



FASCIST INVOLVEMENT

It is tempting, when discussing racist violence, to seek to blame those who espouse
racial hatred most londly, namely, the members and supporters of fascist and other
far right groups. Such groups offer an casy explanation for horrendous occurrences,
Yet it is precisely for this reason that one must be wary of opting for this
explanation. It is, of course, true that avowed fascists preach race hatred and
espouse doctrines of racism, anti-Semitism and xenophobia. It is equally true that
many fascists have been involved in acts of violence against minorities.

In France, for example, 16 neo-Nazis were convicted in 1991 of a series of
bomb attacks against Arab immigrants in which one person waskilled and 19 others
injured. The two gang leaders were sentenced to four years’ imprisonment. In
Germany the same year, a gang of 15 neo-Nazis was accused of killing a Moroccan
immigrant worker, Jorge Gomndai, who was thrown from a train in Dresden in
March. Police had to protect mourners at his funeral from some 300 neo-Nazis
armed with clubs, knives and tear gas. In Norway Amne Myrdal, the leader of the
EMI (People’s Party Against Immigration), was sent to prison for one year for his
part in the bombing of an immigrant hostel and 11 members of the Nasjonalt
Folksparti (NF) were sent to prison for bombing a mosque in Oslo. In Italy, a fascist
death squad, possibly with military connections, is believed by police to have been
responsible for nearly a dozen attacks since December 1990 on Eypsy or immigrant
targets which left 15 people dead and 21 injured, To these one should add the
extensive evidence of fascist terror, either planned or carried out, since the 19795
aimed at political opponents and the destabilization of democratic govemnments,

Despite such incontrovertible evidence that fascists are involved in the violent
expression of hatred, the phenomenon of racist violence is far too extensive to be
laid only at the door of fascist groups, which are often very small. This is not to
underestimate the hatred which such groups stir up or the influence which they
wield despite their small numbers. Rather, my point is that racist violence and hatred
are phenomena which are wider in both origin and scope than the active member-
ship or support of fascist groups.

INCITEMENT TO RACIAL HATRED

Similarly, it would be wrong to look to the availability of racist literature to account
for racist violence. It is tme that a considerable amount of such literature now
circulates in Europe and that racism has spread to new technology with new-Nazi
computer games such as The Aryan Test and Anti-Turkish Test available. in
Germany and other countries. Yet no simple cansal connection between literature
{or other material) and violence has been established. The most that can be said
with any certainty is that racist literature probably provides encouragement to those
who are already hostile to minorities and that it is sought out by racists. This is not
to argue that laws against the expression of racist hatred are Wwrong or irrelevant.
- As Michael Banton argues in this volume, such laws can have an importance in

redrawing the limits of what is acceptable in any society and in setting new
~ standards of behaviour. I do, however, caution against viewing such Iaws as an

16 See,¢.2.,RHilland A Bel.'], The Other Face of Terror: Inside Europe’s Neo-Nazi Network (London:
Grafton Books, 1988).

answer 10 the expression of racism. Racist literature z_md racist violence are both
manifestations of the same problem and that problem 15 racism.

CLIMATES OF OPINION

wih of racist violence in any society it. is necessary (0
Er?d:;ls%airlfimtillg s?cfia%racr)ld political climate in which it occurs. Racist violence isan
expression of racism and flourishes in societies where racism has l?ecome respect-
able or at least is not widely and consistently condemned. Europe, it seems, 1S t?;w
such a society. According to a poll carried out in 198_8, one Eur?‘pean“ in the'e
believes that there are too many people of another nauonaht)f or "race” in elg
country, while about one in ten people say they approve of racist 1'nmf'ementi>‘1 al?tS
only 19 per cent say they disapprove compl_etely. More' rthan one in two .rcspo?_ e
{eel there are 0o many "others” (defined in terms of "race ,_nauoqahty,_re }gloni,:
culture or social class), although-such feelings are lee}sit evident in co_untnf:s. o)
emigration such as Portugal, Greece, Spain and II:eland. By 1991, public opinion
seems to have hardened, with even higher proportions of peaple in several countries
expressing the view that there are 00 many immigrants, n_lcludlng 63 per CGHIEI 111E
the United Kingdom and about 55 per cent in France, Belgium and Germany. ci>-
surpris'irégly, there is also increasing opposition to granting more rights to imm
grantsémh a general picture is supported by evidence from particular countl;es .ﬂIln
France, a damning picture of racism was pres'enteq to the govemment by the
National Consultative Commission on Human nghts.; in March 1990, Not since the
war, Paul Bouchet, the Commission’s president said, had people felt'-so_ free to
declare openly their nationalistic opinions in preff*,rence 1o those on racial mteglra-
tion. It was considered all right now, the report said, for people to declare that ezrl
were racist. Although the report claimed that there had been no manifest upwar
trend in physical racist attacks, which oscillated between 43 and 70 a year S?f'c‘e
1982, there had been a steep increase in verbal threats, such as tracts and graffiti.
An opinion poll for the survey found that 76 per cent of French people believe htlllere
are too many Arabs in France and 71 per cent think that there are too many Musb 1mslé
A much smaller proportion, 46 per cent, believe that there are too many blac
people in the country.19 A September 1991 poll Sll’lOW-S that more than 40 per _(;:f;nt
of the population believe immigrants who commit crimes or arc unempl‘oyia dor
more than a year should be sent "back home". The same poll pl:ices the faa;mst_ eal er
Le Pen at the top of the list ?of politicians thought to have the "best policies to solve
e immigration problem”. _
" In (%rerman]; in response to a Der Spiegel survey in 1989, 79 per c:enl;1 _of
Germans said they believed there were too many forcigners in the Federal Replqb ic.
In Austria, according to an opinion poll in October 1?91 ,onein five people be 1ev§s
that the rights of Jews in the country should be restricted and tha} Austria would be
better off without the Jews at all, while one in two Austriang believes that the Jews
are partly to blame for the persecution they have suffered.

17 Eurobarometer, November 1989,

18 Eurobarometer, Jome 1991,

19 The Times, 28 March 1990; Financial Times, 30: March 1990,
20 The Economist, 28 September 1991.
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Such attitudes of hostility towards foreigners have found political expression
in support for fascist and other extremist partics. Across Europe, such parties which
have emphasized their anti-foreigner policies have scored spectacular successes.
In France, the fascist Front National, which calls for the expulsion of immigrants
and an end to the "Islamification” of France, obtained two million votes in the 1989
elections for the National Assembly and its leader, Jean-Marie e Pen, obtained
four million votes (14.4 per cent) in the first round of the presidential election the
same year. The arganization now has 10 representatives in the European Parlia-
ment, one deputy in the National Assembly and several hundred local councillors.

In Germany, the far right Republikaner Party (REP), which advocates the
repatriation of foreign workers, won six seats in the 1989 European Parliament
elections with 7.1 per cent of the vote. The total vote for the far right was 2.6 million.
In Berlin the REP won 7.5 per cent and 11 seats in the local parliament. It scored
significant successes elsewhere, including nearly 10 per cent of the vote in Stuttgart
and Mannheim, although its fortunes appear to have declined after German re-uni-
fication, and it failed to win enough support 1o, gain any seats in the Federal
parliamentary elections in 1990, In Belgium, the Vlaams Blok trebled its vote in
1991 taking 21 per cent of the vote in Antwerp and winning 12 seats while the
National Front took one,

Even in countries with more liberal reputations there are worrying signs. In
Denmark for instance, the so-called Progress Party, which promises to expel all
Muslims and refugees, won 9 per cent of the vote in 1988, giving it 16 of the
Parliament’s 179 seats, while in Sweden the New Democracy party won 24
parliamentary seats in September 1991. It would be wrong to see all those who vote
for extremist right-wing parties as die-hard fascists; many presumably vote for such
parties in protest at the perceived failure of the traditional political parties to address
their concemns. Nevertheless, it would be equally wrong not to sec that all the parties
mentioned above directly address the question of immigration and are openly racist.

Support for them can and should be seen as a wOrTying expression of racism and
xenophobia.

POLITICAL RESPONSES

Faced with manifestations of racism and xenophobia such as support for far right
Pparties and violent attacks on minorities, politicians have a choice, They can choose
to address such racism and confront it in a number of ways, for instance, through
vigorous condemnation backed up by the law and education, In few cases, however,
has this been the response. Or, as has been happening increasingly, politicians can
remain silent or indeed contribute ac tively to a climate in which minorities are seen
as a threat, In July 1991, for example, Liselotie Funcke, the head of Germany’s
Department for the Integration of Foreign Workers and their Dependents, resigned .
on the grounds that not enough was being done to curb racism, anti-Semitism and
xenophobia. She was quoted as having said that the "silence from the Chancellery
makes mg 2yvoncle:r about the sort of priority given to the plight of foreigners in this
country”. ™ A few months later in a speech marking the first anniversary of German
rc-unification, Chancellor Kohl failed 1o condemn the violence then taking place
against refugees and migrants, making only passing reference to the need to show

21 The Guardian, 25 October 1991,
22 The Daily Telegraph, 13 July 1991,

-,

“tolerance and respect towards foreign citizens". 3 At the same time, the Germari
Interior Minister, Wolfgang Schaeuble, told an emergency debate of the federa
parliament that asylum-seekers should be returned to any country which they had
ough on their way to Germany. L

passe%g;:r l;golitical leaderg have gone even further, actively portraying minorities
as a threat to their societies. In Britain, Margaret Thatcher, later to“be.come P}:une
Minister, spoke in 1978 of people’s fears that they would be sv&*amped ] by
immigrants; this sentiment was echoed recently by former Fr.ench.PreSJdent Va Try
Giscard d’Estaing who spoke of the "invasion” of France by immigrants gnd.cz;ll ed
for a new citizenship law based o :blood“ and an end to the automatic right to
citizenship by birth on French soil.** Across Europe, sections of the press accuse
asylum-seekers of being "economic migrants" who are abusing the refugee sygsltgg,
and link immigrants to crime and other problems such as drug abuse and ,
while Muslims are accused of being anti-European.

At the level of policy, the dominant response to current problems has been to
advocate increasingly restrictive immigration policies, e_specmlly concerning fam-
ily reunion and asylum rights. Nor is this limited to national policies. At the level
of the European Community 00, increasing emphasis is being placed on the
creation of "Fortress Europe” within which there will be gre?tef I‘::rec(_iom of
movement for EC nationals at the expense both of the Community’s Thirteenth
state" of several million immigrants, migrants and refugees and of those outside
the EC who will find it increasingly difficult to getin. o

it may, at first sight, seem logical for pol_ltxmans to advoc_ate restrictive
immigration policies in response to perceived public concern about 1mlr_11gTantsf. Ir;
practice, however, what this does is to convey to people that they are right (o fee
concerned, that black and other minority people are a proble{n whose numbers must
be restricted. Popular prejudices, in other words, are sanctioned by the state, Nor
does this achieve the professed aim of improving relguons among peoples. As the
British experience shows, an immigration policy v:'hlch states, in effect, that black
and Third World people - those portrayed as outsxdcr_s -area problem to be kept
out, does not allay racism. Racist violence has not dl'mmlshed as a result ot: the
increasingly restrictive immigration policies adopted since 1962, Rather, a racxall(;;

discriminatory immigration policy has made racism respectable and thus rendere
increasingly precarious the situation of minorities who are already resident.

CONCLUSION

There is an alternative: to challenge racism in all its forms, This woul_d include firm
action by the police and others against the violent expression of racist hatred. But
more is required. In order to change the environment in whu;h racist hatred grows,
govermments must commit themselves to policies and practices aimed at encoura-
ging respect for the human rights and dignity of those in society who are regarded
as different,

23 The Daily Telegraph, 4 October 1991.
24 The Guardian, 24 September 1991.
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Chapter 3

RACIAL SPEECH AND HUMAN RIGHTS: ARTICLE 4 OF THE
CONVENTION ON THE ELIMINATION OF ALL FORMS OF RACIAL
DISCRIMINATION

Karl Josef Partsch

This paper examines how the principle of freedom of expression can be reconciled
with attempts to suppress racial discrimination, The main inspiration for such
efforts is the International Convention on the Elimination of All Forms of Racial
Discrimination (the CERD Convention), which was adopted by the General As-
sembly in 1965 (one year before the two International Covenants on Human Rights)
and which entered into force in 1969 (seven years before the International Cove-
nants), The CERD Convention has been in force since 1960 and had been ratified
by 129 states as of Jannary 1992,

Are the measures provided for in this Convention compatible with freedom
of opinion and expression? Is it possible to strike a balance between the goal of
eliminating racial discrimination, which has been accorded high priority by the
international community, and "one of the most precious rights of man", as freedom
of expression is described in the French Declaration of 17897

Some general remarks are necessary at the outset. The Convention is an
international treaty which imposes certain obligations on the states parties which

-have ratified it. The main principle to which it is dedicated, namely the elimination
of racial discrimination, had already been addressed by Articles 1(2) and 55(c) of
the Charter of the United Nations, Article 2 of the Universal Declaration of Haman
Rights (UDHR) and Article 2 of both Intemational Covenants on Human Righis,
Why then was a separate Convention on this matter needed? Frequently, it is said
that the development of the Convention was a response to a revival of anti-Semi-
tism.” The international concern regarding apartheid was also a motivating, if not
the decisive, factor. Developing countries, together with socialist states, actively
supported the Convention’s drafting and adoption.

The CERD Convention elaborates to a much greater extent than the earlier
instruments the obligations of states parties to eliminate all forms of racial discrimi-
nation, and provides for machinery to promote its observance. The CERD Conven-
tion leaves to the states parties the discretion to determine exactly how they will
implement the Convention’s obligations within their jurisdictions.

The monitoring of compliance with Convention obligations is entrusted to a
Committee of 18 independent experts, elected by states parties, called the Commit-
tee on the Elimination of Racial Discrimination (CERD). States parties submit
periodic reports to the Committee and send representatives to discuss reports with
Committee members. The dialogue between representatives and the Committee is
its most important working method, producing better results than written sugges-
tions or recommendations could ever achieve.

1 See, e.g., Schwelb, "The Intemational Conventibn on the Elimination of All Forms of Racial
Discrimination”, /nt. and Comp. Law Quarterly 996, 997 (1966).
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THE CONVENTION’S COVERAGE
Definition of Race

The fundamental concept of "race" is defined very broadly in Article 1(1). It
includes "colour, descent, or national or ethnic origin”. Article 1(1) thus refers not
only to biological criteria, but also to social, cultural and historical elements.
Articles 1(2) and 1(3) make clear that the Convention does not apply to distinctions
between citizens and non-citizens, but that states parties may not discriminate
against any particular nationality in granting citizenship.

The breadth of the Convention’s definition of race avoids numerous con-
troversies. Thus, for instance, although there is some dispute as to whether the
scheduled castes in India constitute an ethnic group or merely a social group, they
clearly are of a certain "descent” and thus must be regarded as a "race” within the
sense of the Convention.

Other controversial questions nonetheless remain. Are tribes to be regarded
as ethnic groups? What about indigenous populations? What about linguistic or
religious groups? Although religion was included in initial drafts of-Article 1(1), it
was not included in the final text. As a general tule, a group’s consciousness of its
own separate identity determines whether it is a "race” for purposes of the Conven-
tion’s protections. As stated by CERD in a 1990 general recommendation: "[T]he
ways in which individuals are identified as being members of a particular racial or
ethnic group ... shall, if no justification exists to the contrary, be based upon
self-identification by the individual concerned.” Whether the majority regards the
group as different is also significant.

Definition of Discrimination

"Discrimination” is defined in Article 1{1) to mean “any distinction, exclusion,
restriction or preference” on grounds of race, which "has the purpose or effect of
nullifying or impairing the recognition, enjoyment or exercise, on an equal footing,
of human rights and fundamental freedoms”. The Convention makes clear that it
addresses discrimination not only in the political and economic arenas but also in
the "social, cultural or any other field of public life". By this last element, the scope
of the Convention is distinguished from non-discrimination clauses in other human
rights instruments, whether national or international. The Convention is not limited
to discriminatory acts by public authorities against the individual but covers the
whole of public life, It therefore permits, and arguably requires, multifarious
preventive and affirmative measures to assist potential targets of discrimination, as
well as punitive measures against individnals who discriminate,

OBLIGATIONS OF STATES PARTIES
Article 2: Less Serious Acts of Racial Discrimination

Article 2(1)(d) provides:

2 CERD, General Recommendation VIII, adopted on 21 August 1990, 45 GAOR Supp. 18, UN Doc.
AJ45/18, Chapter VII (1990).
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Each State Party shall prohibit and bring to an end, by ali approprialc
means, including legislation as required by circumstances, racial dis-
crimination by any persons, group or Organization ... . ]
The type of discriminatory act which must be prohibited is not specified. The
provision is applicable to all kinds of acts, except insofaras the Convepuon makes
special provision in other articles, such as for serious violations in Amgle 4, Tpus,
Article 2(1)(d) deals only with less serious cases: non-violent acts with a minor
propagandistic effect and non-organized activities by private persons. ThlS: may
explain why the drafters decided to leave entirely to the states partics decisions
concerning how to implement the article. Appropriate measures include those of
an administrative, conciliatory, disciplinary or educational nature. Of course, the
Committee has tejected arguments by states parties that they arc not required to
take any measures on the ground, for instance, that discrimination docs not €xist 10
their countries. i .
Legislation, in such cases, is necessary only "as required_by circumstances”,
for example, if promotional measures have proved insufficient and it appeas

* necessary to impose legal obligations in order to make the relevant persons

responsible for their acts. Criminal sanctions do not necessarily have tobe i_nTlpOSf:d.
It may be sufficient to declare that certain acts are "unlawful". States have dlsqenon
to decide whether "all appropriate means” to prohibit acts\.addressed by Aricle 2
include, or do not include, restrictions on freedom of expresaion.

Anticle 4: Serious Acts of Racial Discrimination

Article 4 identifies discriminatory acts of particular gravity and obliges states "t_o
adopt immediate and positive measures™ to counteract them,” Persons who commmt
acts identified in Article 4 must be punished, and organizations must be prohlb_lted
and restricted in their activities. This paper focuses on how Article 4 affects actions
by individuals, acting alone.

“The "with due regard" clause. The introductory paragraph of Article 4 declares
that "States Parties ... undertake to adopt immediate and positive m