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1 INTRODUCTION

1.1 Rationale behind the study’

Most of the countries in South Asia are involved in some kind of internal and/or external
conflict. Freedom of expression has been a serious casualty in these conflicts. Typically,
national security is used as a reason to justify legal and practical fetters on freedom of
expression, while insurgent groups seek to suppress information or even to target independent
journalists. Commonly, those involved on both sides perpetuate the conflict by promulgating
a misleading, distorted image of the ‘enemy’. Active combatants try to prevent information

about their human rights abuses getting to the general public.

Yet, it is precisely during times of conflict that freedom of expression and a free flow of
information should be vigorously defended. Respect for freedom of expression is a crucial
element in any long-term policy to promote peace and bring an end to the conflict. It is a
necessary basis for the wider debate on the nature of the conflict and broader issues of
accountability, which are essential to address the root causes. Freedom of expression is also
necessary for adequate reporting on the conflict itself and for addressing human rights abuses

— both as a cause of the conflict and a factor perpetuating it.

At the same time — almost by definition — it is difficult to highlight the problem of excessive
restrictions on freedom of expression in conflict areas. Those trying to address this issue — or
to combat distorted images of the ‘enemy’ — may be labelled as traitors or enemy
sympathisers. Calling for greater openness in the face of a national threat may be seen as
providing — even unintentionally — assistance to the ‘enemy’. Partly as a result of this, there is

a need for good, practical studies on the issue of conflict and freedom of expression.

This study considers the conflicts in India, Nepal and Sri Lanka, primarily looking at
restrictions, highlighting similarities and differences and drawing some general conclusions

about the ways in which authorities and combatants restrict freedom of expression. It also sets

! Written by Shehara Candappa, consultant for ARTICLE 19.
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out international standards pertaining to freedom of expression and information relevant to

conflict situations.

The study is a collaborative effort between ARTICLE 19 and our partner organisations in the
region — the Centre for Policy Alternatives (Sri Lanka) and the South Asia Forum for Human
Rights (Nepal and India). The South Asia study has been completed within the context of on-
going discussions taking place at international and regional levels on the role of the media in
conflict situations and the importance of respect for freedom of expression. At the
international level, on 3 May 2004, UNESCO marked the World Press Freedom Day by
issuing the “Belgrade Declaration on Support to the Media in Conflict and Post-Conflict

. . 2
Situations”.

ARTICLE 19 has published numerous country studies on freedom of expression, including on
countries suffering from conflict, such as Sri Lanka.” For many years we have also directly
contributed to debates in other regions through the publication of extensive research on case
studies in Africa and Europe. For example, in 1996, ARTICLE 19 published its report
“Broadcasting Genocide Censorship, Propaganda and State-Sponsored Violence in Rwanda
1990-1994”, which examines and analyses the role of the Rwandan media in the 1994
genocide. The report demonstrates that the media was an instrument — not the cause — of
genocide. In 1999, ARTICLE 19 reissued the publication “Forging War: The Media in
Serbia, Croatia, Bosnia and Hercegovina”, which illustrates how the media was manipulated
in the countries of the former Yugoslavia, preparing the ground for the acceptance of

nationalist policies and violent confrontation.

? http://portal.unesco.org/ci/en/ev.php-URL_ID=15654&URL_DO=DO_TOPIC&URL_SECTION=201.html
3 Sri Lanka, Fifty Years On, ARTICLE 19, 1998 and Sri Lanka: Silent War, ARTICLE 19, 1998, both available
at: http://www.article19.org/
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1.2 Summary of findings

The case studies have identified a number of detrimental trends in relation to freedom of
expression in conflict situations:

= Governments, as well as separatist or insurgent combatants, use ‘national security’
arguments to stifle dissent within their own sphere of influence;

= Conflict protagonists disseminate biased or manipulated information in order to mobilise
public support for the way respective political leaders pursue their conflict goals. At
times, this can mean that media voluntarily disseminate distorted information out of
patriotic motivations. At other times, there is an underlying information strategy, planned
and instigated at political levels;

» Persistent misinformation is a powerful factor further entrenching feelings of mutual
hatred between divided communities and promoting the construction of enemy pictures,
thereby adding to the obstacles that long and difficult conflict resolution and peace
processes will have to overcome;

» Media reporting is often polarised along political, ethnic or religious lines. Ownership of
the media is regarded by the parties to a conflict as a central element in gaining control of
the flow of information;

= There is a direct correlation between an increase in intensity of a conflict and severity of
restrictions on freedom of expression;

= Exact information on civilian casualties and human rights violations caused by
combatants is often concealed from the broader public. Denial of facts, however, fuels
fear and increases mistrust and resentment within the victim population against
perpetrators and/or poor leadership;

= A culture of violence against the media and impunity is exacerbated during conflicts. This
also leads to self-censorship by the media;

= Sometimes journalists and media outlets within conflict zones are deliberately targeted;

= Restrictions on freedom of expression during conflict situations have a disproportionately

adverse effect on women.

War of Words: Conflict and Freedom of Expression in South Asia — ARTICLE 19, London, 2005 — Index Number: 6
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1.3 The Nature of Recent Conflicts

Definition of armed conflict

International humanitarian law defines two categories of armed conflict: international and
non-international. An international armed conflict is characterised under the Geneva
Conventions by fighting between the armed forces of at least two States.* Armed conflict of a
non-international nature is defined as fighting on the territory of a State between the regular
armed forces and identifiable armed groups, or between armed groups fighting one another.’
To be considered a non-international armed conflict, fighting must reach a certain level of
intensity and extend over a certain period of time.® This study includes examples of both types

of armed conflicts.

There is also a further type of armed violence, which can be described as ‘internal disputes’
and ‘other internal violence’. This is internal violence that has not reached the level of
intensity and longevity to be classified as a non-international armed conflict under
international humanitarian law. Undoubtedly, during these types of disturbances, freedom of
expression is at risk of being restricted and examples of this can be found throughout South
Asia; however, we have not included them for the purposes of this study, taking as the basis
for our work the strict definition of armed conflicts under the current interpretation of

international humanitarian law.’

Recent trends in armed conflicts

The 20th century has been recorded as one of the bloodiest in history. While the number of
conflicts throughout the century may have declined, their impact in terms of human cost was
devastating. Estimated figures put the number of deaths as a result of conflicts at around 110
million and the number of people wounded at many times that amount. Furthermore, UNICEF

records indicated that whereas only 5 per cent of the casualties in the First World War were

* Article 2 Common to the four Geneva Conventions of 1949.

> Additional Protocol II to the four Geneva Conventions of 1949.

S International Humanitarian Law, Your Questions Answered, ICRC, 2002.
http://www.icrc.org/Web/Eng/siteeng0.nsf/htmlall/p0703/$File/ICRC_002_0703.PDF!Open

" There is a growing discourse around the ambiguities in the traditional international humanitarian law
distinction between international and non-international armed conflicts. For further reading on this issue see:
Towards a single definition of armed conflict in international humanitarian law: A critique of international
armed conflict, James. G. Stewart, [ICRC 2003.
http://www.icrc.org/Web/Eng/siteeng0.nsf/iwpList74/257D44C32005B3A8C1256D7400297427
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civilians, in the Second World War this proportion rose to 50 per cent, while at the end of the
century that figure was approximately 80 per cent’.® Unfortunately, the new millennium
continues this trend and has been marked by both international and internal conflicts. According
to the Conflict Data Project (CDP), it is estimated that in 2001 there were 34 on-going armed
conflicts in the world, a figure that roughly reflects the average number of on-going conflicts
recorded since the mid-1990s. Africa and Asia are the regions with the highest concentration of

conflicts.’

Recent conflicts have also arguably seen a shift from international to more internal armed
conflicts (also termed interstate and intrastate, respectively), although the distinction between
the two can at times be ambiguous. According to the Stockholm International Peace Institute,
only two of the 27 major armed conflicts that took place in 1999 were interstate, namely,
India vs. Pakistan and Eritrea vs. Ethiopia.'® Yet, there has always been a close interrelation
between international and internal conflict. Thus, the wars in Korea, Vietnam, Angola, and
Afghanistan were initially domestic in nature but became international with the intervention
by the Soviet Union and the USA. Further, many conflicts that are labelled ‘intrastate’ often
reveal a strong international dimension. For example, the warring factions in Afghanistan

were backed by powerful external actors who had an interest in prolonging the conflict.

1.4 Historical context: combatants have always

sought to control information

What is common between international and internal armed conflicts throughout history is the
desire by the warring parties to seek to control information. Indeed, information becomes a
weapon in the hands of protagonists who manipulate it for three principal ends: to create
conflict by building a case for war and demonising the enemy; to prolong conflict by

diverting attention away from the root causes; and to conceal their own atrocities from public

¥ Miall, Ramsbotham & Woodhouse, Contemporary Conflict Resolution. The Prevention, Management and
Transformation of Deadly Conflicts. (London, Polity Press, 1999) p.32.

? Conflict Data Project dataset available at http:/www.prio.no/cwp/armedconflict/.

19 Stockholm International Peace Institute, 2002, pp.15-16.
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and international scrutiny. In this section we examine some examples of how the media has

been used in recent conflicts.

The Vietnam War

The Vietnam War (1964-1975) was the subject of intense media coverage, with explicit
images and reports of the conflict being broadcast around the world. It has been described as
the first television war and has been the subject of passionate debates; with some believing
that the media lost the war in the “living rooms of America” by its gruesome reporting, while

others remain critical of the one-sided view that was presented.

Marshall McLuhan, a leading communications theorist, stated in 1975, "Television brought
the brutality of war into the comfort of the living room. Vietnam was lost in the living rooms
of America — not on the battlefields of Vietnam."'' Conversely, the French newspaper Le
Monde Diplomatique, reports that the Vietnam War was one of the most covered topic within

the US, yet only 3% of coverage gave an ‘enemy’ viewpoint."

The Vietnam War media coverage seems to have suffered in the early years of the conflict by
an over reliance on U.S. government officials as sources of information and a reluctance to
question official statements on national security issues. The military officials provided news
to the media through daily press briefings that became known as the “Five o’clock Follies".
At these briefings, the military officials would provide accounts of the day’s encounters and
battles. However, the truthfulness of these briefings was often called into question by the

attending journalists."

However, while the media on the ground were able to relay disturbing images and pictures of
the war, information about atrocities committed by the US military only emerged towards the
very end of the conflict or afterwards. For example, the atrocity surrounding the My Lai
massacre, only emerged after the end of the war. “The massacre of between 90 and 130 men,

women and children at the village of My Lai on March 16, 1968, was not a story until long

"' Quoted online at: http://www.vietnamwar.net/media/media.htm.

'> Le Monde Diplomatique, titled "Show us the Truth about Vietnam", (April 2000), by Ignacio Ramonet
available at http://mondediplo.com/2000/04/15vietnam.

" Richard Pyre, From Tonkin Gulf to Persian Gulf, CNN.
http://www.cnn.com/SPECIALS/cold.war/episodes/1 1/then.now/
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after it had happened. For more than a year, a soldier who had heard about the My Lai
massacre tried to interest Newsweek and others, without success. Finally, the story was
‘broken’, not by any of the 600 reporters in Vietnam, but by a freelancer in the United States,
Seymour Hersh.... Only then did the correspondents in Vietnam tell their own atrocity stories.
There was a cataract of them. Everybody, it seemed, knew about or had witnessed at least
one; and everyone had either not reported it or been pleased that their office had ‘spiked’ the

2914

story they had sent.

Journalist John Pilger asserts that the war was cast as a conflict between ‘good’ teams and
‘bad’ teams. “The Americans were on the side of the good team, the South Vietnamese — who
were defending themselves against ‘aggression’ by several bad teams of ‘communists’. Not
surprisingly, this version excluded the fact that the Americans had killed tens of thousands of
their South Vietnamese ‘allies’ and had destroyed their homes and crops, levelled their

forests, poisoned their water and forced them into ‘refugee programmes’.

During the war, the pressure to conform appeared to be intense. Sometimes this pressure took
the form of accusations that the journalists were anti-American and unpatriotic. At times, this

pressure came from the highest levels of government.

For example, President Lyndon Johnson allegedly intervened in 1965, after correspondent
Morely Safer’s CBS crew filmed marines burning down a village with Zippo cigarette
lighters. Johnson telephoned CBS President Frank Stanton and demanded to know how CBS
could employ a “communist like Safer” and how they could be so unpatriotic as to broadcast

enemy film."

Another example involved British journalist James Cameron and cameraman Malcolm Aird,
who raised their own finance to make a filmed report from Hanoi in 1965, following which
they were castigated as communist dupes — a charge Cameron later told John Pilger, he

relished — “only when they call you a dupe, not a communist outright, but a dupe,” he said,

' John Pilger, Heroes, (London, Jonathan Cape 1986, Vintage 2001), pp.258 — 259.
BIbid, pp.262-263.
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‘did you know you’d broken the great mould that covered the reporting of the Vietnam war

and that maybe you’d got it right!”.'®

Phillip Knightley, journalist and author, describes how journalists faced pressure to ‘dumb
down’ their reports and struggled to find outlets to publish their harrowing accounts."” He said
newspapers in the United States refused to publish a series of articles by war correspondent
Miss Gellhorn, saying the contents were ‘too tough for the American reader’. “Eventually, the
St. Louis Post-Dispatch took the two mildest ones. Miss Gellhorn had to turn to Britain to get
all five published. They appeared in the Guardian, and ended Miss Gellhorn’s career as a war
correspondent in Vietnam. When she applied for a visa to return there, her request was
refused. She tried over the years after that, applying to various South Vietnamese embassies

around the world, and was refused every time.”"*

On reflection, regardless of whether one agrees with the view that the media lost the war in
the hearts and minds of the American public, or that the media was too patriotic and blinkered
in its approach, what is clear is that the media played an important role in documenting the
Vietnam War. In particular, certain images such as the photograph titled ‘Vietnam Napalm’
taken by Nic Ut, showing a naked girl running down the road after her village had been
bombed by Napalm, have become iconic. There was a sense of immediacy to the coverage,
with journalists being on the ground with troops and sometimes able to witness the fighting at
first hand. The advantages and disadvantages of this type of reporting from the front line can

be evidenced in subsequent conflicts.

Rwanda”
Rwanda is an example of how the media was used not only to incite genocide but — once the
killing was under way — to actually organise the violence, which resulted in the genocide of

800,000 minority Tutsis and moderates from the Hutu majority in 1994.

"John Pilger, Heroes, (London, Jonathan Cape 1986, Vintage 2001), pp.262 — 263.

' Phillip Knightley, The First Casualty: The War Correspondent as Hero and Myth-Maker From the Crimea to
Kosovo (London, Prion Books, 2000) pp. 424.

'8 Ibid, pp. 428.

' Broadcasting Genocide: Censorship, Propaganda & State-Sponsored Violence in Rwanda, 1990-1994,
ARTICLE 19, 1996.
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In Rwanda, government officials easily manipulated information about the Tutsi rebel group,
the Rwandan Patriotic Front (RPF) — which had invaded in October 1990 — and about security
issues as a pretext to incite violence against Tutsi civilians. Wartime measures — introduced to
improve security — further exacerbated the lack of accurate information about the conflict by
severely limiting the movement of people within the country, thereby further hindering their
ability to obtain information from a range of sources. Furthermore, with a high illiteracy rate
and many people living in rural areas, where movement is greatly restricted, tight government
control of the airwaves enabled the Rwandan authorities to suppress crucial information about

the war and the killings of Tutsi civilians.

Prior to the genocide in 1994, the media in Rwanda was used by government officials as a
means to relay hate propaganda and to incite violence. One of the most notorious was the
Kangura newspaper, noted for its systematic and virulent abuse of the Tutsis. The newspaper
appears to have been established by officials to counter the influence of the popular Kanguka
newspaper. Even in its choice of titles, the newspaper presented itself as a self-conscious
imitation of Kanguka; both titles mean “Wake up!” in different Kinya-rwanda dialects, and
sound similar. However, Kangura’s very different orientation was clear from its slogan, “ijwi
rigamije gukangura no kurengera rubanda nyamwinshi”, which means, “the voice which

seeks to awaken and defend the “majority people”.

Kangura was first published in May 1990 and was used as a conduit to spread false and
inflammatory information, flouting national laws with apparent impunity. Kangura is reported to
have enjoyed financial and logistical support from high-level officials. According to Reporters
Sans Frontieres (RSF), Kangura was principally financed by Félicien Kabuga, financial advisor

to President Habyarimana and future President of the Board of Directors of RTLM.*

Not surprisingly, Kangura’s content often mirrored official rhetoric. The newspaper accused
opposition parties of being divisive and of encouraging RPF attacks. Soon after the parties
were formally registered in July 1991, a Kangura editorial stated: “If the Hutu continue to

bicker amongst themselves, in different political parties, the Inkotanyi and their accomplices

20 Reporters Sans Frontieres, Rwanda: Médias de la haine ou presse démocratique? Rapport de Mission 16-24
Sept. 1994 (Paris: RSF, 1994) pp.19.
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will exterminate us”.?' Opposition leaders were systematically attacked and ridiculed in
Kangura’s pages, which regularly depicted figures such as Prime Minister Agathe
Uwilingiyimana and Faustin Twagiramungu of the MDR as naked caricatures, in a series of

vulgar cartoons.

Kangura also took an active part in identifying and denouncing people whom it claimed were
‘enemies’, ‘accomplices’, and ‘traitors’, secretly working for the RPF in Rwanda. Shortly
after denunciation, many of Kangura’s scapegoats were persecuted by governmental

authorities. Accordingly, a feeling of fear was generated around Kangura.”

Another form of media that was instrumental in inciting and organising violence was the
Radio Télévision Libre des Mille Collines (RTLM), which began broadcasting in August
1993. This was a nominally private radio station with informal connections to high-level
government officials, initially appearing to be broadcasting fairly innocuous programmes.
After the assassination of Melchior Ndadaye on 21 October 1993, the first democratically
elected and first Hutu President of Burundi, RTLM programmes quickly became
inflammatory and began to incite ethnic hatred. The RTLM relayed false information
regarding the assassination and ensuing violence, attributing blame generally to the Tutsi. It

also warned against a larger plot against the Hutu in the region.

On 6 April 1994, a plane crash killed President Habyarimana and marked the beginning of the
genocide. RTLM appears to have reached its peak of activity during the genocide, reportedly
broadcasting 24 hours a day throughout the first several weeks of the genocide and then daily

with a more limited schedule for the rest of the three-and-a-half-month period.

The RTLM indirectly and systematically advocated the killings of Tutsi by linking them with
the RPF, who, it claimed, had just invaded Rwanda, assassinated the President, and would
exterminate all the Hutu if the supposed attack was not immediately repulsed. RTLM

described the genocide as a “final war” or “final battle”, claiming that the only way to stop the

*! “Si les Hutu continuent a se chamailler dans différents parties politiques, leslnkotanyi et leurs complices vont
nous exterminer”. Kangura, No. 15 (Kigali: July 1991).

22 «Apprenons 2 connaitre les plans des Inkotanyi et prévoyons de les exterminer jusqu’ au dernier”. Kangura,
no. 9 (Kigali: Feb 1991), pp.10.
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RPF was to exterminate all the rebels and their alleged ‘accomplices’, implying all Tutsi

civilians in Rwanda.

The RTLM also went beyond generally inciting genocide against the Tutsi, actually playing a
more direct role in assisting in the killing. The station aided the militias and security forces in
their search to identify and locate individuals targeted for elimination. Genocide survivors
interviewed by ARTICLE 19 reported that RTLM broadcasters frequently read out names of
people whom they claimed were ‘RPA soldiers’ or ‘accomplices’, thus marking them for
extermination. In many cases, RTLM announced the precise whereabouts or even vehicle
number-plates of individuals trying to hide or flee. When this occurred, the people in question

were usually killed very soon thereafter, sometimes within hours of the broadcast.

Former Yugoslavia”
The 1990s were a bleak period in the history of the former Yugoslavia. Since the ten-day war
in Slovenia in 1991, its inhabitants endured a truly modern war — one directed at the civilian

population, characterised by arbitrary killings, forced expulsions and mass rape.

Throughout the conflict, media coverage in much of the world, with a few exceptions,
portrayed the conflict as deep rooted, tribal and impenetrable. In fact, this conflict, like many
other civil conflicts, was created, nurtured and encouraged by competing political forces. The
media played a major role in manufacturing the conflict, just as it did in Rwanda. The
combatants in Bosnia and latterly in Kosovo recognised that control of public opinion was as
important as control over the battlefield. All sides sought to mobilise and manipulate public
opinion. The media no longer solely commented on the war — they were part of the front line.

Foreign public opinion was also as important to the combatants as domestic opinion. No one
side was strong enough to secure victory by its own force — all needed the intervention of
external powers to succeed. Consequently, controlling the media perceptions of the conflict

became a crucial objective for all combatants.

The role that the media played in the conflict had its origins in the structure of the media in

Yugoslavia. By the 1980’s, although Yugoslavia had a free press by the standards of most

2 For more information see: Mark Thompson, Forging War: The Media in Serbia, Croatia, Bosnia and
Hercegovina [sic], ( ARTICLE 19, University of Luton Press, 1999).
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Communist-controlled states, the republics that made up the federation controlled the media,
and were prey to the tide of ethnic nationalism that began to sweep the country. Yugoslavia’s
news agency, Tanjug, was taken over by pro-Milosevic staff by the end of 1991. Borda, the
official newspaper of Yugoslavia, sought to remain impartial when the conflict began in 1991.
However, its booths were attacked in Croatia and Arkan (the Serb paramilitary leader) turned
up at its Belgrade office threatening to “liquidate” a journalist who had run a report on him,
unless he was interviewed. Borda illustrated the problem of remaining neutral. It was forced
into treating all parties to the conflict in the same way with the result that it could not report

on the true character of Serb aggression.

One federal television station, Yutel — founded in 1990 in a conscious attempt to combine
commitment to democracy with a new professionalism — faced continual obstacles from the
republican TV channels. In Serbia, it was broadcast at 2am or 3am, after a musical

intermission. Like Borda, it suffered from an attempt to remain neutral.

Overall, media coverage was manipulated to sustain public support. Disinformation became a
further weapon in the conflict. Martin Bell, former BBC war correspondent called the conflict
“a television war, not just in the usual sense, that its battles and bloodshed for more then three
years were beamed across the world in nightly newscasts, but in a further sense that the other

. .. .. 24
campaign, for world opinion and the favour of governments, was waged on television too”.

International coverage of events appeared to affect international policy in relation to the
conflict. Mark Thompson, in Forging War, describes how the English Independent Television
News (ITN) reports from Omarska and Trnopolje camps apparently helped to elicit United
Nations Security Council Resolution 770, to allow humanitarian aid in Bosnia.”> According to
US special envoy Richard Holbrooke, “the reason the West finally, belatedly intervened was

heavily related to media coverage. The Bosnia coverage really made a difference”.?

* Martin Bell, In Harm's Way. Reflections of a War Zone Thug, (London: Hamish Hamilton, 1995). p 140.
2 Mark Thompson, Forging War: The Media in Serbia, Croatia, Bosnia and Hercegovina, (ARTICLE 19,
University of Luton Press, 1999), pp. 3.
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Iraq
The build-up to the war in Iraq, the three-week campaign in 2003 and the aftermath were all

accompanied by intense propaganda from both sides.

During the campaign, Iraqi officials staged events such as street dances in support of Saddam
Hussein and attempted to control media reports, monitor foreign journalists, and even
expelled them. False information was relayed to the Iraqi people by the government. For
example, the Iraqi Information Minister made claims that the coalition forces were nowhere
near Baghdad, at a time when they were all around the area. Much of this propaganda was

well covered by the Western media.

The US administration also followed a policy of propaganda and control over the media

during the lead-up to the campaign and the ensuing conflict and continuing violence.
a) Embedding

The US administration adopted a policy of ‘embedding’ reporters with troops on the ground.
This idea has been attributed to Victoria Clarke, the Assistant Secretary of Defence for Public
Affairs. According to a 10-page memo prepared for the National Security Council, Clarke —
apparently with the backing of the Secretary of Defence, Donald Rumsfeld — argued that
allowing journalists to report live from the front lines would “give Americans the opportunity
to get the story — both ‘good and bad’ — before others seed the media with disinformation and

distortions.”*’

This — coupled with technological advancements — created a sense of immediacy to the
reports that were sent back by the media. However, embedded reporters travelling with
coalition forces sometimes indicated in their television reports that they were under strict
control. A BBC Radio 5 broadcast on the morning of 9 April 2003 also said that many
embedded journalists developed a viewpoint that was more sympathetic to coalition troops,

after having spent so much time with them.

2 77
Ibid, pp.3.
7 Bill Berkowitz, Embedded, enthusiastic and un-encumbered by truth, Working For Change, April 9, 2003.
Online:
http://www.workingforchange.com/article.cfm?itemid=14813&CFID=6521062&CFTOKEN=49872048
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b) Sanitising the horrors of war
Possibly as a result of the policy of embedding, there have been allegations from media quarters

around the world that the U.S. media’s view of the war was alarmingly one-sided.

"CNN’s Walter Rodgers’ style of reporting resembles the live coverage of the Super Bowl,”
noted an editorial in Germany’s liberal Siiddeutsche Zeitung. “(It is) anecdotal, full of
metaphors, enthusiastic and bubbling with admiration for the overwhelming technical

advantages of the Abrams tank.”

Todd Gitlin, professor of journalism and sociology at Columbia University, has examined
these charges and asserts that they have some merit. “Our coverage is a little worse than I
expected. (Reports from embedded journalists) are basically snippets of enthusiastic
travelogue and up-close and personal stuff with the troops ...There’s been a disappearance of

political commentary. We don’t seem to want to know why others are angry.””

In October 2003, the Washington Post revealed that with the increasing death toll among
American troops in Iraq, the Bush administration had decided to ban news coverage and

photography of the arrival of dead soldiers on all military bases. It reported:

“Since the end of the Vietnam War, presidents have worried that their military actions would
lose support once the public glimpsed the remains of U.S. soldiers arriving at air bases in flag-
draped caskets. To this problem, the Bush administration has found a simple solution: It has
ended the public dissemination of such images by banning news coverage and photography of

dead soldiers’ homecomings on all military bases.”

In relation to this incident, Joe Lockhart, the former White House Press Secretary commented

“This administration manipulates information and takes great care to manage events and

sometimes that goes too far” !

* Marco R. della Cava, Iraq gets sympathetic press around the world International media wary of U.S.
reporting, USA Today, April 2, 2003

¥ Marco R. della Cava, Iraq gets sympathetic press around the world International media wary of U.S.
reporting, USA Today, April 2, 2003

30 Dana Milbank, Curtains Ordered for Media Coverage of Returning Coffins, Washington Post, October 21,
2003.

* Ibid.
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¢) Overt propaganda
On 17 April 2003, the BBC produced a list of events that were reported as fact during the war
but which later turned out to be either false or unsubstantiated. The list includes reports of
Scud missile attacks (there were none), of a civilian uprising in Basra (there was none), and of

chemical weapons being found (none have been found to dalte).3 2

One story that received enormous US and worldwide coverage was the ‘rescue’ of Private Jessica
Lynch. This involved the alleged rescue by US special forces of a female private from Iraqi
forces. According to official and media reports, Private Jessica Lynch had been captured along
with 10 other US soldiers. It was claimed that she had been ambushed and captured after firing at
the Iraqis until her ammunition ran out. It was reported that she had been hit by a bullet, stabbed,
tied up, and taken to a hospital in Nasiriyah, where she was beaten by an Iraqi officer. A week
later, she was freed in a covert operation, during which US Special Forces — as reported by US
officials — “despite resistance from her guards, they broke into the hospital, rescued her and flew

9933

her by helicopter to Kuwait.

That evening, President Bush, announced her rescue to the nation. Eight days later the Pentagon
supplied the media with a video made during the mission. This grabbed the attention of the US

public, and the media worldwide, and Jessica Lynch became an iconic figure for US patriotism.

After the war, a number of journalists from the international media, such as The New York Times,
Toronto Star, El Pais and the BBC, travelled to the hospital to find out the facts behind the story.
They found evidence that conflicted with the previous accounts. According to their interviews
with Iraqi doctors who had looked after Lynch (and subsequently confirmed by US doctors who
had later examined her), her wounds, a fractured arm and leg and a dislocated ankle, were not due
to bullets but were more consistent with an accident in the lorry in which she had been travelling.
It was confirmed that she had not been maltreated; on the contrary, the Iraqi doctors had done

everything possible to look after her. **

2 BBC article “Irag war: Unanswered questions” available at
http://mews.bbc.co.uk/1/hi/world/middle_East/2929411.stm. The Guardian also ran a similar article by Stuart
Millar and Michael White on March 29, 2003. “Facts, some fiction and the reporting of war” available at
http://www.guardian.co.uk/Iraq/Story/0,2763,925191,00.html

3 Ignacio Ramonet, State-sponsored lies, Le Monde Diplomatique, July 2003.
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d) Attacks against the media
On 8 April 2002, U.S. forces in central Baghdad fired at the Al-Jazeera station, an Arab
television station, and a hotel housing many journalists. Three journalists were killed. British
journalist Robert Fisk was on the scene, and commented that a Sky News journalist, David
Chater, had pointed out that the Pentagon knew that the hotel housed journalists. In addition, Al-
Jazeera had constantly updated coalition forces of the locations of its stations. The Asia Times (10
April 2003) also quoted David Chater as saying that the shell fired at the hotel had been ‘aimed
directly at this hotel and directly at journalists. This wasn’t an accident; it seems to be a very

accurate shot.” >’

In relation to this incident, the Secretary General of the International Federation of Journalists,
Aidan White, stated that ‘there should be a clear international investigation into whether or not
this bombing violates the Geneva Conventions. Once again, we see military and political
commanders from the democratic world targeting a television network simply because they don’t

536

like the message it gives out.””” U.S. mainstream media supported the bombing, with some

outlets even calling for the station to be bombed before it happened.

e) The Aftermath
The campaign to control information has continued in the aftermath of the war. The Inter Press
Service (IPS) news agency reported that media watchdogs such as the Committee to Protect
Journalists (CPJ) and Reporters Sans Fronticres (Reporters Without Borders) had expressed
concern about the clampdown on media for airing anti-occupation views and recorded statements
of Saddam Hussein. ‘Penalising media outlets sets a poor precedent and raises serious questions
about how Iraqi authorities will handle the broadcast or publication of negative news. The

governing council should encourage open media,” IPS quoted a CPJ member as saying. >’

IPS also noted that a number of media outlets had been closed after the Coalition Provisional
Authority (CPA) accused them of incitement against occupation forces. Furthermore, it stated

that ‘the Iraq Media Network (IMN) — a CPA-run project put together by a major U.S. defence

*Ignacio Ramonet, State-sponsored lies, Le Monde Diplomatique, July 2003.

35 Pepe Escobar, The Iraqi Killing Fields, available at
http://www.atimes.com/atimes/Middle_East/ED10Ak04.html

% FAIR article “US media applaud bombing of Irag TV available at http://www.fair.org/activism/iragi-tv.himl.
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contractor — had reportedly taken over a number of radio stations in various parts of the country,

effectively silencing independent voices.”*®

1.5 Freedom of expression and information and the

‘war on terror’

Response of States

While restrictions to freedom of expression and information for reasons of national security are
provided for under international law, the attacks on the United States on 11 September 2001
have had a particularly chilling effect on freedom of expression and information around the
world. Following the attacks on 11 September 2001, the United States launched a ‘War on
Terror’ and encouraged other governments to fortify themselves by taking active steps to either
eradicate or combat ‘national and global terrorism’. This had immediate implications for the
media and information flow. Legislation greatly restricting freedom of expression and enabling

closer scrutiny of information was enacted in many countries throughout the world.

In the US, in October 2001, the US Congress passed the USA Patriot Act, which “has since
become the template for a raft of anti-terror legislation around the world, and a large part of this

legislation has concentrated on making surveillance of computer users easier for authorities.” ?

Under the Patriot Act, the authorities in the US now have greater powers to access user
information held by internet service providers and to monitor web surfing, including terms
entered into search engines.* This can be enacted with minimal input from the judiciary, and
with a very low level of proof. Library internet user records and sign-in lists can be demanded by
authorities and it has been made possible for surveillance software to be installed on library
servers. The Act greatly expands the use of ‘roving wiretaps’. This means that a wiretap order
targeted to a person is no longer confined to a particular computer or telephone. Instead, it may

‘rove’ wherever the target goes.

7 Jim Lobe, Watchdogs Raise Alarm for Media Freedom, Inter Press Service, September 25, 2003, available at
http://www.ipsnews.org/interna.asp?idnews=20318.
38 .

Ibid.
% Jim Lobe, Watchdogs Raise Alarm for Media Freedom, Inter Press Service, September 25, 2003, available at
http://www.ipsnews.org/interna.asp?idnews=20318.
0 Electronic Frontier Foundation. (2001). EFF analysis of the provisions of the USA Patriot Act.
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Furthermore, since September 11, there has been a reduction in the availability of certain types of
information on government websites.*! Maps, environmental resources, transport information and
resources considered to aid terrorists are among the types of information reportedly being
removed.* Federal deposit libraries around the US have purportedly been requested to destroy
resources considered sensitive in wartime.* The actions taken by the US administration in the

name of the ‘war on terror’ have been enacted in other countries.

European Union legislation has been introduced to combat online fraud, hacking and terrorism,
as well as to enable law enforcement agencies greater access to Internet traffic and

communications data previously only kept for verifying customer bills.*

Outside of Europe, the early results of the ‘war on terror’ were seen in Somalia, where the only
internet company was forced to close until January 2002, along with the only telecommunications
company, after its international gateway was blocked and its assets frozen by the US, which
suspected them of terrorist links.* Internet controls in Saudi Arabia have also been tightened so
that all ISPs are now required to keep records of all Internet users in order to track access to
forbidden web sites.*® Anti-terror bills that have restricted freedom of expression have been
enacted in Asian countries such as Indonesia, China, and India.*’ India’s anti-terror bill for

example, will punish anyone setting up an ‘anti-India’ website with five years in jail.*®

http://www.eff.org/Privacy/Surveillance/Terrorism_militias/20011031_eff_usa_patriot_analysis.html

* BBC News. (2002). US Tightens controls on website,
http://news.bbc.co.uk/hi/english/sci/tech/newsid_1888000/1888387.stm [2002, March 22].

> OMB Watch. (2002). Access to government information post September 11th
http://www.ombwatch.org/article/articleview/213/1/1/ [2002, April 16].

43 Kline, G. (2002). Information at risk. The News Gazette,
http://www.newsgazette.com/ngsearch/story.cfm?number=10892 [2002, April 16], and Radcliffe, J. and
Woolfolk, J. (2001). Orders to purge records have librarians worried. Star-telegram.:http://web.star-
telegram.com/content/fortworth/2001/12/08/topstory/fw010102-1208-XA001-security.htm [2002, Jan 14] and
Ombwatch. (2001). The post-September 11th environment: Access to government information:
http://www.ombwatch.org/article/articleview /213/1/1/ [2002, Jan 14]

* Statewatch. (2002). European parliament to cave in on data retention.:
http://www.statewatch.org/news/index.html [May 29, 2002]
* BBC News. (2001). US shuts down Somalia Internet :
http://news.bbc.co.uk/hi/english/world/africa/newsid_1672000/1672220.stm [2002, Jan 14]
% Freedom House. (2002). Press freedom registers slight gain despite terrorism and war
£17ttp://www.freedomhouse.org/media/pressrel/042202.htm [2002, April 22]

Ibid.
48 Reporters Sans Frontieres. (2001). Asia — India — The law against terrorism threatens press freedom,
www.rsf.fr/rk/home.html [2002, Jan 14]
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Countering terrorism and respecting free expression

As noted above, since the events of 11 September 2001, restrictions placed on freedom of
expression and information enacted in the name of the ‘war on terror’ have had a chilling effect
globally. Yet, efforts to promote greater respect for freedom of expression are crucial to any long-
term strategy to address the problem of terrorism. It is only in the context of respect for freedom

of expression that the root causes of terrorism can be addressed.

The Secretary-General in his address to the Security Council meeting on counter-terrorism on 18
January 2002,* stated that “human rights ... are one of the best prophylactics against terrorism”,
the fight against which will be “self-defeating if we sacrifice other key priorities - such as human
rights - in the process”. Similarly, the Policy Working Group on the United Nations and
Terrorism, established by the Secretary-General in October 2001, emphasised that “the protection
and promotion of human rights under the rule of law is essential in the prevention of terrorism,””
recalling that international human rights instruments include “limitations on the actions that

States may take within the context of the fight against terrorism”.”"

A joint statement issued on 10 December 2001 by 17 independent experts of the United Nations
Commission on Human Rights52 reiterated this view. In their conclusion they state that “public
policies must strike a fair balance between — on the one hand — the enjoyment of human rights
and fundamental freedoms for all and — on the other hand — legitimate concerns over national and
international security” and that “the fight against terrorism must not result in violations of human

rights as guaranteed under international law”.

At the regional level, in response to growing concerns over restrictions on freedom of expression

in combating terrorism, the Organisation for Security and Co-operation in Europe (OSCE)

* Press release UN Secretary General’s address to Security Council on 18 January 2002,
http://www.un.org/News/Press/docs/2002/SC7276.doc.htm

0 A/57/273-S/2002/875, annex, para. 26 available at:

http:/fwww.un.dk/doc/A.57.0273_S.2002.875.pdf

! Ibid., para. 28

52 Report of the Special Rapporteur on the promotion and protection of the right to freedom of opinion and
expression, Mr. Abid Hussain, pg 32 4th para. submitted in accordance with Commission resolution 2001/47 E
available at:http://www.hri.ca/fortherecord2002/documentation/commission/e-cn4-2002-75.htm
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approved the “Almaty Declaration on Freedom of the Media in Times of Anti-Terrorist

Conflict”,5 3 which states:

1. The governments of the Anti-Terror Alliance should not, in times of conflict, use national
security arguments to limit human rights at home and reduce their support elsewhere.

2. In particular, the governments of the Central Asian States should not take the new conflict
situation as a justification for repressive steps against opposition media. On the contrary,
they should use it as a catalyst for further steps towards creating a free media landscape in
their societies.

3. The media should be free to exercise their corrective function towards economic, ecological
and military decisions in their countries especially in times of conflict. The free public debate
is imperative.

4. The media should be free to play its fundamental role as society’s watchdog against
corruption, which is a serious obstacle for all countries on their way to democracy.
Especially after 11 September, the media should not be prevented from informing the public
about existing financial links between terrorist group activities and corruption.

5. Leading international media have to be, and must remain more actively engaged in the
region, both as an important source of information and as example of professional journalism
for their colleagues.

6. Under the conditions of increased international tension and continued contradictions in
Central Asia, journalists should manifest more solidarity and support for each other.

7. Journalists must undertake further efforts to report objectively and edit carefully their
coverage of the conflict. Journalistic ethic is needed more than ever in times of conflict and
the journalists have to be aware of their increased responsibility.

8. The international community, governmental and non-governmental organisations must do
more to safeguard journalists working in conflict zones. The leading media outlets could
provide the needed training and insurance and can establish so-called security pools. Media
foundations can be approached to financially support these pools. The creation of more
efficient identification documents for professional journalists working in conflict zones should

be promoted.

33 Almaty Declaration on freedom of Media in times of Anti-terrorist conflict available at
http://www.osce.org/documents/rfm/2001/12/192_en.pdf
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ARTICLE 19 considers that additional restrictions specifically to combat terrorism are rarely
justified. First, terrorism is not a new phenomenon and existing restrictions have generally been
developed in light of it as an existing threat. Second, restrictions on freedom of expression and
information are often generic in nature and are — as a result — sufficiently flexible to
accommodate measures to address terrorism. For example, a prohibition on incitement to crime —
common in countries around the world — already covers incitement to terrorism. Third, although
terrorism is a unique form of criminal activity, the modalities by which law enforcement agencies
seek to combat it, bear significant resemblance to approaches for other forms of international
organised crime, such as drug smuggling. To the extent that this is the case, there is no

justification for additional restrictions on rights.

Respect for freedom of expression is essential both in those countries which are potential targets
of terrorism and in those countries which harbour or generate terrorists. Although there can be no
question that the methods employed by terrorists are unlawful, it is equally clear that terrorism
thrives in repressive environments, where peaceful, democratic means of expressing dissent, and
of having one’s views heard, are not available. It also thrives on rumours, distortion and bias — in
other words in places where reliable, accurate information is not freely available. There is,
therefore, a clear association between breeding grounds for terrorism and lack of respect for
human rights, and in particular the right to freedom of expression. Accordingly, the problem of
terrorism cannot effectively be addressed without taking steps to ensure respect for human rights.
ARTICLE 19 believes that this can only be achieved through frank, open debate, in a context of

respect for freedom of expression and the free flow of information and ideas.
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2 INTERNATIONAL AND COMPARATIVE LAW

2.1 International Guarantees of Freedom of Expression

The Importance of Freedom of Expression®*
The Universal Declaration of Human Rights (UDHR) is generally considered to be the flagship
statement of international human rights. Article 19 of the Universal Declaration on Human

Rights (UDHR) guarantees the right to freedom of expression in the following terms:

Everyone has the right to freedom of opinion and expression; this right includes the right
to hold opinions without interference and to seek, receive and impart information and

ideas through any media and regardless of frontiers.

The UDHR, as a UN General Assembly resolution, is not directly binding on States. However,
parts of it, including Article 19, are widely regarded as having acquired legal force as customary

international law since its adoption in 1948.%

The International Covenant on Civil and Political Rights ICCPR),”® a treaty ratified by over 154
States,” imposes formal legal obligations on State Parties to respect its provisions and elaborates
on many of the rights included in the UDHR. Article 19 of the ICCPR guarantees the right to

freedom of expression in terms very similar to those found at Article 19 of the UDHR:

“Everyone shall have the right to freedom of opinion.
Everyone shall have the right to freedom of expression; this right shall include freedom to
seek, receive and impart information and ideas of all kinds, regardless of frontiers, either

orally, in writing or in print, in the form of art or through any other media of his choice.”

>* Written by Shehara Candappa, consultant for Article 19.

3 UN General Assembly Resolution 217A(III), 10 December 1948.

% UN General Assembly Resolution 217A(III), adopted 10 December 1948.

57 See, for example, Filartiga v. Pena-Irala, 630 F. 2d 876 (1980) (US Circuit Court of Appeals, ond Circuit).
3 UN General Assembly Resolution 2200A(XXI), adopted 16 December 1966, in force 23 March 1976.

% As of 24 November 2004.
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Freedom of expression is also protected in all three regional human rights instruments, in Article
10 of the European Convention on Human Rights,”® Article 13 of the American Convention on
Human Rights61 and Article 9 of the African Charter on Human and Peoples’ Rights,62 as well as
in the UN Convention on the Rights of the Child.%®

Freedom of expression is a key human right, in particular because of its fundamental role in
underpinning democracy. At its very first session, in 1946, the UN General Assembly adopted
Resolution 59(I) which states: “Freedom of information is a fundamental human right and ... the
touchstone of all the freedoms to which the United Nations is consecrated.”® As the UN Human

Rights Committee has said:

“The right to freedom of expression is of paramount importance in any democratic

The guarantee of freedom of expression applies with particular force to the media. As the UN

Human Rights Committee has stressed, a free media is essential in the political process:

“[T]he free communication of information and ideas about public and political issues
between citizens, candidates and elected representatives is essential. This implies a free
press and other media able to comment on public issues without censorship or restraint

: . L, 66
and to inform public opinion”.

As noted above, international bodies have made it very clear that freedom of expression and
information is one of the most important human rights. It is only in societies where the free flow
of information and ideas is permitted that democracy can flourish. In addition, freedom of

expression is essential if violations of human rights are to be exposed and challenged.

% Adopted 4 November 1950, in force 3 September 1953.

® Adopted 22 November 1969, in force 18 July 1978.

% Adopted 26 June 1981, in force 21 October 1986.

% Adopted and opened for signature, ratification and accession by UN General Assembly Resolution 44/25 of 20
November 1989, entered into force 2 September 1990.

% 14 December 1946.

% Tae-Hoon Park v. Republic of Korea, 20 October 1998, Communication No. 628/1995, para. 10.3.

% UN Human Rights Committee General Comment 25, issued 12 July 1996.
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The importance of freedom of expression in a democracy has been stressed by a number of
international courts. For example, the African Commission on Human and People’s Rights has

held:

“Freedom of expression is a basic human right, vital to an individual’s personal
development, his political consciousness, and participation in the conduct of public

affairs in his country”.”

Similarly, the Inter-American Court of Human Rights has stated:

“Freedom of expression is a cornerstone upon which the very existence of a democratic
society rests. It is indispensable for the formation of public opinion. ... [I]t can be said

that a society that is not well informed is not a society that is truly free”.”

This has repeatedly been affirmed by both the UN Human Rights Committee and the European
Court of Human Rights.

The fact that the right to freedom of expression exists to protect controversial expression as well
as conventional statements is well established. For example, in a recent case the European Court

of Human Rights stated:

“According to the Court’s well-established case-law, freedom of expression constitutes
one of the essential foundations of a democratic society and one of the basic conditions
for its progress and for each individual’s self-fulfilment. Subject to paragraph 2 of Article
10, it is applicable not only to ‘information’ or ‘ideas’ that are favourably received or
regarded as inoffensive or as a matter of indifference, but also to those that offend, shock
or disturb. Such are the demands of pluralism, tolerance and broadmindedness without

which there is no democratic society”.”

7 Constitutional Rights Project and Media Rights Agenda v. Nigeria, 31 October 1998,
Communications 105/93, 130/94, 128/94 and 152/96, para. 52.

% Compulsory Membership in an Association Prescribed by Law for the Practice of Journalism,
Advisory Opinion OC-5/85, 13 November 1985, Series A, No. 5, para. 70.

% Nilsen and Johnsen v. Norway, 25 November 1999, Application No. 23118/93, para. 43.
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These statements emphasise that freedom of expression is both a fundamental human right and
also key to democracy, which can flourish only in societies where information and ideas flow

freely.

The guarantee of freedom of expression applies with particular force to the media, including the
broadcast media and the Internet. As the Inter-American Court of Human Rights has stated: “It is

the mass media that make the exercise of freedom of expression a reality.””

Because of their pivotal role in informing the public, the media as a whole merit special

protection. As the European Court of Human Rights has held:

[1]t is ... incumbent on [the press] to impart information and ideas on matters of public
interest. Not only does it have the task of imparting such information and ideas: the
public also has a right to receive them. Were it otherwise, the press would be unable to

play its vital role of ‘public watchdog’.”’

This applies particularly to information which, although critical, relates to matters of public

interest:

The press plays an essential role in a democratic society. Although it must not overstep
certain bounds, in particular in respect of the reputation and rights of others and the need
to prevent the disclosure of confidential information, its duty is nevertheless to impart — in
a manner consistent with its obligations and responsibilities — information and ideas on
all matters of public interest [footnote omitted]. In addition, the court is mindful of the
fact that journalistic freedom also covers possible recourse to a degree of exaggeration,

or even provocation.”

This has been recognised by the constitutional courts of individual States around the world. For

example, the Supreme Court of South Africa held:

" Compulsory Membership in an Association Prescribed by Law for the Practice of Journalism, op it., para. 34,
7 Thorgeirson v. Iceland, 25 June 1992, Application No. 13778/88, para. 63.
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The role of the press is in the front line of the battle to maintain democracy. It is the
function of the press to ferret out corruption, dishonesty and graft wherever it may occur
and to expose the perpetrators. The press must reveal dishonest mal- and inept
administration. It must also contribute to the exchange of ideas already alluded to. It must
advance communication between the governed and those who govern. The press must act

as the watchdog of the governed.”

Restrictions on Freedom of Expression
The right to freedom of expression is not absolute. Both international law and most national
constitutions recognise that freedom of expression may be restricted. However, any limitations

must remain within strictly defined parameters.

Article 29 of the Universal Declaration of Human Rights, dealing with restrictions on rights

generally, provides that:

In the exercise of his rights and freedoms, everyone shall be subject only to such limitations as
are determined by law solely for the purpose of securing due recognition and respect for the
rights and freedoms of others and of meeting the just requirements of morality, public order and

the general welfare in a democratic society.

Article 19(3) of the International Covenant on Civil and Political Rights lays down the

benchmark for restrictions on freedom of expression, stating:

The exercise of the rights provided for in paragraph 2 of this article carries with it special duties
and responsibilities. It may therefore be subject to certain restrictions, but these shall only be
such as are provided by law and are necessary:

(a) For respect of the rights or reputations of others;

(b) For the protection of national security or of public order (ordre public), or of public

health or morals.

* Fressoz and Roire v. France, 21 January 1999, Application No. 29183/95 (European Court of
Human Rights).
" Government of the Republic of South Africa v. the Sunday Times, [1995] 1 LRC 168, pp. 175-6.
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It is a maxim of human rights jurisprudence that restrictions on rights must always be construed
narrowly; this is especially true of the right to freedom of expression in light of its importance in
a democratic society. Accordingly, any restriction on the right to freedom of expression must
meet a strict three-part test, approved by both the UN Human Rights Committee™ and the
European Court of Human Rights.” This test requires that any restriction must a) be provided by
law; b) be for the purpose of safeguarding a legitimate public interest; and c) be necessary to

secure that interest.

The third part of this test means that even measures which seek to protect a legitimate interest
must meet the requisite standard established by the term “necessity”. Although absolute necessity
is not required, a “pressing social need” must be demonstrated, the restriction must be proportion-
ate to the legitimate aim pursued, and the reasons given to justify the restriction must be relevant
and sufficient.”® In other words, the government, in protecting legitimate interests, must restrict
freedom of expression as little as possible. Vague or broadly defined restrictions, even if they
satisfy the “provided by law” criterion, will generally be unacceptable because they go beyond

what is strictly required to protect the legitimate interest.

National security is one area where vague and broadly defined restrictions are often placed on
freedom of expression. Governments across the world are well known for invoking national
security to cover a huge range of issues and information that they would rather not see in the
public domain. Accordingly, restrictions on the ground of national security must in particular be

scrutinised under the test outlined above.

In 1985, the United Nations Sub-Commission on Prevention of Discrimination and Protection of
Minorities elaborated a set of principles entitled “7The Siracusa Principles on the Limitation and
Derogation of Provisions in the International Covenant on Civil and Political Rights” (Siracusa
Principles).”” Part IV of the Siracusa Principles relates to restrictions introduced in the name of

national security and provides that:

" See, for example, Mukong v. Cameroon, 21 July 1994, Communication No. 458/1991, para. 9.7.

75 See, for example, Goodwin v. United Kingdom, 27 March 1996, Application No. 17488/90, paras. 28-37.

® Sunday Times v. United Kingdom, 26 April 1979, Application No. 6538/74, para. 62 (European Court of
Human Rights). These standards have been reiterated in a large number of cases.

" United Nations, Economic and Social Council, U.N. Sub-Commission on Prevention of Discrimination and
Protection of Minorities, Siracusa Principles on the Limitation and Derogation of Provisions in the International
Covenant on Civil and Political Rights, Annex, UN Doc E/CN.4/1985/4 (1985).
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29. National security may be invoked to justify measures limiting certain rights only when they
are taken to protect the existence of the nation or its territorial integrity or political

independence against force or threat of force.

30. National security cannot be invoked as a reason for imposing limitations to prevent merely

local or relatively isolated threats to law and order.

31. National security cannot be used as a pretext for imposing vague or arbitrary limitations and
may only be invoked when there are adequate safeguards and effective remedies against

abuse.

32. The systematic violation of human rights undermines true national security and may
jeopardise international peace and security. A state responsible for such violation shall not
invoke national security as a justification for measures aimed at suppressing opposition to

such violation or at perpetrating repressive practices against its population.

However, the most extensive statement of principles relating to national security restrictions is
provided by the Johannesburg Principles on National Security, Freedom of Expression and
Access to Information.”® The Johannesburg Principles were elaborated by a group of recognised
experts in this field and are based on standards for the protection of human rights, involving State
practice, and the general principles of law recognised by the community of nations. They outline,
among other things, the prevailing standards for withholding information in the name of national

LT
security.”

The Johannesburg Principles lay down the following provisions on restrictions on freedom of

expression pertaining to national security:

6. Subject to Principles 15 and 16, expression may be punished as a threat to national security

only if a government can demonstrate that:
(a) the expression is intended to incite imminent violence;
(b) it is likely to incite such violence; and

(c) there is a direct and immediate connection between the expression and the likelihood or

occurrence of such violence.

8 Adopted October 1995. Available at: http://www.article]19.org/docimages/511.htm.
™ Available at: http://www.article19.org/docimages/511.htm#intro.
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7. (a) Subject to Principles 15 and 16, (disclosure of secret information and information obtained
through public service mentioned below under freedom of information) the peaceful exercise of
the right to freedom of expression shall not be considered a threat to national security or
subjected to any restrictions or penalties. Expression which shall not constitute a threat to

national security includes, but is not limited to, expression that:
(i) advocates non-violent change of government policy or the government itself;:

(ii) constitutes criticism of, or insult to, the nation, the state or its symbols, the
government, its agencies, or public officials, or a foreign nation, state or its symbols,

government, agencies or public officials;

(iii) constitutes objection, or advocacy of objection, on grounds of religion, conscience or
belief, to military conscription or service, a particular conflict, or the threat or use of

force to settle international disputes;

(iv) is directed at communicating information about alleged violations of international

human rights standards or international humanitarian law.

(b) No one may be punished for criticising or insulting the nation, the state or its symbols, the
government, its agencies, or public officials, or a foreign nation, state or its symbols,
government, agency or public official unless the criticism or insult was intended and likely to

incite imminent violence.

8. Expression may not be prevented or punished merely because it transmits information issued
by or about an organisation that a government has declared threatens national security or a

related interest.

9. Expression, whether written or oral, can never be prohibited on the ground that it is in a

particular language, especially the language of a national minority.

10. Governments are obliged to take reasonable measures to prevent private groups or
individuals from interfering unlawfully with the peaceful exercise of freedom of expression, even
where the expression is critical of the government or its policies. In particular, governments are
obliged to condemn unlawful actions aimed at silencing freedom of expression, and to investigate

and bring to justice those responsible.
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11. Everyone has the right to obtain information from public authorities, including information
relating to national security. No restriction on this right may be imposed on the ground of
national security unless the government can demonstrate that the restriction is prescribed by law

and is necessary in a democratic society to protect a legitimate national security interest.

12. A state may not categorically deny access to all information related to national security, but
must designate in law only those specific and narrow categories of information that it is

necessary to withhold in order to protect a legitimate national security interest.

13. In all laws and decisions concerning the right to obtain information, the public interest in

knowing the information shall be a primary consideration.

14. The state is obliged to adopt appropriate measures to give effect to the right to obtain
information. These measures shall require the authorities, if they deny a request for information,
to specify their reasons for doing so in writing and as soon as reasonably possible; and shall
provide for a right of review of the merits and the validity of the denial by an independent
authority, including some form of judicial review of the legality of the denial. The reviewing

authority must have the right to examine the information withheld.

15. No person may be punished on national security grounds for disclosure of information if (1)
the disclosure does not actually harm and is not likely to harm a legitimate national security
interest, or (2) the public interest in knowing the information outweighs the harm from

disclosure.

16. No person may be subjected to any detriment on national security grounds for disclosing
information that he or she learned by virtue of government service if the public interest in

knowing the information outweighs the harm from disclosure.

17. Once information has been made generally available, by whatever means, whether or not
lawful, any justification for trying to stop further publication will be overridden by the public’s

right to know.

18. Protection of national security may not be used as a reason to compel a journalist to reveal a

confidential source.

19. Any restriction on the free flow of information may not be of such a nature as to thwart the

purposes of human rights and humanitarian law. In particular, governments may not prevent
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Jjournalists or representatives of intergovernmental or non-governmental organisations with a
mandate to monitor adherence to human rights or humanitarian standards from entering areas
where there are reasonable grounds to believe that violations of human rights or humanitarian
law are being, or have been, committed. Governments may not exclude journalists or
representatives of such organisations from areas that are experiencing violence or armed conflict

except where their presence would pose a clear risk to the safety of others.

Derogation from rights during a state of emergency
International human rights law does recognise that during emergencies, States may need to
derogate from rights for the greater common good. In recognition of this, Article 4 of the ICCPR

provides for emergency derogations in the following terms:

1. In time of public emergency which threatens the life of the nation and the
existence of which is officially proclaimed, the States Parties to the present Covenant may
take measures derogating from their obligations under the present Covenant to the extent
strictly required by the exigencies of the situation, provided that such measures are not
inconsistent with their other obligations under international law and do not involve
discrimination solely on the ground of race, colour, sex, language, religion or social
origin.

2. No derogation from articles 6, 7, 8 (paragraphs 1 and 2), 11, 15, 16 and 18 may
be made under this provision.

3. Any State Party to the present Covenant availing itself of the right of derogation
shall immediately inform the other States Parties to the present Covenant, through the
intermediary of the Secretary-General of the United Nations, of the provisions from which
it has derogated and of the reasons by which it was actuated. A further communication
shall be made, through the same intermediary, on the date on which it terminates such

derogation.

Article 4 thus places a number of conditions, both substantive and procedural, on the imposition
of emergency derogations:
e derogations may only be entertained in times of emergency which threaten the life of the
nation;
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e derogations must be officially proclaimed;

e derogations may only limit rights to the extent strictly required and may never be applied
on a discriminatory basis;

® no derogation is possible from certain key rights, including the rights to life, to be free of
torture and slavery, not to be imprisoned for a contractual obligation, not to be tried or
sentenced for something which was not a crime at the time of commission, to recognition
as a person before the law, and to freedom of thought, conscience and religion;

e States imposing derogations must inform other States Parties of the rights to be limited
and the reasons for such limitation; and

e Derogating States must inform other States Parties of the termination of any derogation.

Among other things, it is clear that any application of emergency laws derogating from rights
must be limited in time. The UN Human Rights Committee specifically emphasised this in its

General Comment on Article 4 stating:

“Measures derogating from the provisions of the Covenant must be of an exceptional and

80
temporary nature”.

Principle 48 of the Siracusa Principles provides that States shall “terminate such derogation in the
shortest time required to bring to an end the public emergency....”. Principles 55 and 56 provide
that derogations shall be subject to independent legislative review and that individuals who
question the need for derogation measures shall have an effective remedy. These points are also

restated and re-inforced by the Johannesburg Principles.

Accordingly, a right to freedom of expression continues to exist until such time as a state of
emergency is declared and freedom of expression is formally derogated from and then only for

such time and to such extent as is required by the exigencies of the situation.

%0 Available at: http://www.article19.org/docimages/511.htm#intro., para. 2.
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2.2 Freedom of Expression and Information under

International Humanitarian Law

International humanitarian law (IHL) does not express explicit provisions that protect freedom of
expression or information. The Geneva Conventions and their additional Protocols, the principal
source of contemporary IHL, do make reference to journalists, but these provisions are not aimed
at protecting the journalistic function as such; rather they protect the persons involved in carrying

out this function.®!

This does not mean, however, that the right to freedom of expression may be disregarded in times
of armed conflict. While the emergence of an armed conflict triggers the applicability of IHL, it
does not by itself suspend the applicability of international human rights law. Only if the conflict
causes a public emergency may the State derogate from its human rights obligations, as discussed
supra. IHL and international human rights law are thus complementary and — to an extent —
overlapping, fields of law.*® For the purposes of this study, the importance of IHL is twofold; in
the first place, IHL continues to apply even when a State has derogated from its human rights
obligations (no derogation from IHL is possible), and in the second place, IHL applies equally to

and expressly binds all parties to an armed conflict.

General Obligations

International humanitarian law is a set of rules which seek to limit the effects of armed conflict. It
protects persons who are not or are no longer participating in the hostilities and restricts the means
and methods of warfare. Under international humanitarian law, ‘protected persons’ are those to
whom a particular humanitarian treaty applies. In a broader sense, protected persons are those who
benefit in wartime from treaty-based or customary humanitarian law. In particular, protected

persons are the wounded, the sick, the shipwrecked, prisoners of war, civilians and other persons

8! The protection of journalists engaged in dangerous professional missions, Hans-Peter Gasser, ICRC 1983.
http://www.icrc.org/web/eng/siteeng0.nsf/html/57JPGY.

82 On the Relationship Between Human Rights Law Protection and International Humanitarian Law, Hans-
Joachim Heintze, International Review of the Red Cross No 856, p. 789-814, available at
http://www.icrc.org/Web/eng/siteeng0.nsf/htmlall/692EUA/$File/irrc_856_Heintze.pdf.
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not or no longer taking part in the fighting, medical and religious personnel, the staff of relief

operations, the staff of civil defence organisations and mediators.*

Article 27 of Geneva Convention IV sets out the core humanitarian law provisions relating to the

protection of civilians in times of conflict. It provides, in relevant part:

Protected persons are entitled, in all circumstances, to respect for their persons, their
honour, their family rights, their religious convictions and practices, and their manners
and customs. They shall at all times be humanely treated, and shall be protected
especially against all acts of violence or threats thereof and against insults and public

curiosity.

This has been interpreted broadly to include respect for the human rights of civilians in the widest
sense. The authoritative Commentary to the Geneva Conventions published by the International

Committee of the Red Cross states:

[1]t covers all the rights of the individual, that is, the rights and qualities which are
inseparable from the human being by the very fact of his existence and his mental and
physical powers; it includes, in particular, the right to physical, moral and intellectual

integrity — an essential attribute of the human person.84

According to the ICRC, Article 27 protects all inherent rights of the individual, and it flows from
the preamble of the UDHR that the UDHR is an enumeration of what are considered to be
inherent rights under international law. As such, Article 27 should be interpreted in light of the
basic human rights norms as elaborated in the UDHR.* Given its central position in international
human rights law, there can be little doubt that the right to freedom of expression is included

among the rights protected under Article 27.

8 International Humanitarian Law in Brief, ICRC,
http://www.icrc.org/Web/Eng/siteeng0.nsf/htmlall/section_ihl_in_brief?OpenDocument
% Commentary on the Geneva Conventions of 12 August 1949. Volume 1V, note 87, pp- 200-201.
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Duties of occupational powers

IHL regards the phase of occupation as a transitional one. An occupying power does not assume
the rights of a sovereign State upon the occupation of territory; it merely acts as a ‘caretaker
government’ pending the establishment of the sovereign government.®® As a matter of principle,

therefore, it is under an obligation to respect the laws in force.

This principle is long-established in IHL and has been codified in the 1907 Hague Regulations
and the 1949 Geneva Convention IV. Both these instruments provide that, as a general rule, the
laws of the occupied territory shall remain in force, subject to some limited, narrowly drawn

! 7
exceptions.®

Principally, Article 64 of the Geneva Convention IV states that an Occupying Power may repeal
or suspend existing legal provisions only to the extent that they constitute a threat to security or

an obstacle to the application of the Convention.

Protection of journalists
Alongside the general protection of the right to freedom of expression provided for by Article 27
of the Geneva Convention IV, express measures for the actual protection of journalists during

armed conflict are provided for under Article 79 of Additional Protocol 1,88 which provides:

1. Journalists engaged in dangerous professional missions in areas of armed conflict shall be

considered as civilians within the meaning of Article 50, paragraph 1.

2. They shall be protected as such under the Conventions and this Protocol, provided that they

take no action adversely affecting their status as civilians, and without prejudice to the right of

% The Handbook of Humanitarian Law in Armed Conflicts, note 87, pp. 247.

% This principle is a logical consequence of the ban in the UN Charter on acquiring foreign territory by force.

87 Hague Regulations, Article 43; Geneva Convention IV, Article 64. Although the text of Article 64 of Geneva
Convention IV is limited to the penal law, it is widely recognised that the prohibition of interference applies to
the entire legal framework. One reason Geneva Convention IV makes express reference only to respect for penal
law, is that during the Second World War, occupying powers interfered in a particularly scandalous way with the
criminal laws of occupied territories. See, amongst others, Commentary on the Geneva Conventions of 12 August
1949. Volume 1V, ICRC, Geneva, 1958, p. 335, online at http://www.icrc.org/ihl; The Handbook of
Humanitarian Law in Armed Conflicts, D.Fleck, Ed., (OUP, Oxford: 1995), pp. 254-255.

8 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims
of International Armed Conflicts (Protocol 1), 8 June 1977.
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war correspondents accredited to the armed forces to the status provided for in Article 4 A (4) of

the Third Convention.

3. They may obtain an identity card similar to the model in Annex Il of this Protocol. This card,
which shall be issued by the government of the State of which the journalist is a national or in
whose territory he resides or in which the news medium employing him is located, shall attest to

his status as a journalist.

These measures relate specifically to international armed conflicts. Common Article 3 of the
Geneva Conventions and Additional Protocol II — which apply to internal armed conflicts — do
not contain any express provisions for the protection of journalists. However, if not involved
directly in hostilities, journalists still fall within the definition of a civilian even during internal

conflicts.

In accordance with these principles, during international and internal conflicts, journalists are
considered civilians and must be afforded protection as such; i.e., they must not be the object of a
deliberate attack. Moreover, a deliberate attack causing the death or wounding of a journalist
would constitute a war crime.* The protection granted to civilians under IHL is not linked to the
nationality of the person concerned. Accordingly, any journalist who does not take part in

hostilities is protected, regardless of his or her nationality.”

% Article 85 (3), Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of International Armed Conflicts (Protocol 1), 8 June 1977.

* The protection of journalists engaged in dangerous professional missions, Hans-Peter Gasser, ICRC 1983.
http://www.icrc.org/web/eng/siteeng0.nsf/html/57JPGY.
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3 COUNTRY STUDY: SRI LANKA

3.1 Introduction®’

“Freedom of speech and expression consists primarily not only in the liberty of the
citizen to speak and write what he chooses, but in the liberty of the public to hear and
read what it needs.... The basic assumption in a democratic polity is that government
shall be based on the consent of the governed. The consent of the governed implies not
only that consent shall be free but also that it shall be grounded on adequate
information and discussion, aided by the widest possible dissemination by diverse and

oy 92
antagonistic sources....”

Dating back to colonial times, Sri Lanka has had a history of limited freedom of expression,
restrained by both formal and informal mechanisms, based on factors ranging from literacy
and social status, to ethnicity, tradition and caste. One key indicator was that the local
population lacked the franchise, save for a small elite group, prior to 1931.”* With the rise of
nationalist movements during the immediate pre-independence period, the media in Sri Lanka

in particular became polarised along ethnic and religious lines.”*

Many positive changes were seen in post independence Sri Lanka, such as higher literacy
rates, increase of trade and trade union activities, secularisation and diversification of media,
increases in local ownership and distribution of newspapers, assisting in the evolution of

greater freedom of expression and access to information.”

However, the adverse effects of the British rule in Ceylon (as it was then called), resulting in

the creation of an English-speaking elite from among the Sinhalese and the Tamils, began to

! This chapter was written by Cyrene Siriwardhana, Deshini Liyanaarachchi and Araliya Senapathi of the
Centre for Policy Alternatives. They wish to acknowledge the valuable comments on the draft of the chapter
provided by external reviewer Suriya Wickremasinghe of the Nadesan Centre for Human Rights Through Law.

°2 Joseph Perera v. the Attorney General, (1992) 1SLR 199, p 223, per Sharvananda CJ

% International Centre for Ethnic Studies, Baseline Study: Volume I — The Mass Media In Sri Lanka, 1996, p 12.
Generally however Sri Lanka has a good record on franchise, being one of the first British colonies to get
universal franchise.

% Ibid. pp 9-14

% Ibid.

War of Words: Conflict and Freedom of Expression in South Asia — ARTICLE 19, London, 2005 — Index Number: 40
ASA/2005/07



ARTICLE 19

GLOBAL CAMPAIGN FOR FREE EXPRESSION

take its toll, engendering an opposition that took racial and religious overtones. The Sinhala
Only Act was passed in 1956, making Sinhala the sole official language, followed by unequal
expansion of educational opportunities and community quota-based changes to university
admission policy in 1970, limiting the Tamil population’s access to higher education, jobs and
land.”® Tensions heightened as a result, leading to the eventual eruption of an armed struggle
by the separatist Liberation Tigers of Tamil Eelam (LTTE) against the government in the
early 1980s. This ushered in a period of serious impediments to free expression and in

particular to media freedom in Sri Lanka.

A somewhat parallel development was the rise of the leftist youth movement, leading to the
Janatha Vimukthi Peramuna (JVP)’” insurrection in 1971 and a massive clampdown using
emergency regulations. The use of emergency rule as an easy way to govern — as distinct from
a temporary device directed at a true situation of public emergency — dates back to this period.
Emergency regulations began to be used gradually to regulate areas of activity increasingly
unrelated to national security. Also around this period came two significant legal inroads into
media freedom in particular - the Press Council Law (1973) and the Associated Newspapers

of Ceylon Law (1974), both of which will be discussed later in this chapter.

As a result, freedom of expression has been a critical issue on the Sri Lankan political agenda
since the early 1970s. Repressive laws and other state attempts to impose restrictions on
freedom of information and expression, contributed to an atmosphere within which media
freedom and the personal security of media personnel and artists in Sri Lanka were under
severe threat. Informal methods — often arbitrary and hidden from public view — have
included widespread threats and attacks on journalists and other media personnel for
expressing views or publishing material that the authorities deemed undesirable. A culture of
violence and impunity — that is still at large — meant that the expression of dissent in itself
could pose severe dangers. It has been documented that more than 50 members of the media

and artistic community have lost their lives as a direct consequence of their work during the

% See also, S J Tambiah, Sri Lanka: Ethnic Fratricide and the Dismantling of Democracy, University of
Chicago Press, 1986 and K M de Silva, To Restore Peace to Sri Lanka's Fractured Polity, available at
http://www.peaceinsrilanka.org/insidepages/background/background.asp

7 Founded in the late 1960s, the JVP (People’s Liberation Front) was popularly known as a militant youth
group. With its roots in the South of the country, the JVP took an anti-capitalist stand, and were responsible for
two of the most violent insurgencies in the history of post independence Sri Lanka; first in 1971 and later in
1987-1989. Currently, the JVP is a mainstream political party and forms part of the UPFA alliance which formed
the minority government following the general election in April 2004.
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past two decades, while many media personnel have suffered physical attack, harassment and

loss of property, while some have had to flee the country.”

The right to peaceful protest has also been repeatedly violated in Sri Lanka in the past.”
Numerous incidents are on record in which violence and intimidation have been used (at
times with the alleged backing of the government) to break up peaceful meetings, preventing
people from expressing their opposition to government policies and actions, and to attack
demonstrators and strikers. Journalists in the field covering these events have also been

victims of abuse.

In addition to censorship wielded by the government, armed groups have also attempted to
silence their critics by murder and threats, thereby fostering a culture of fear. In the North and
East, the LTTE sought to suppress all voices of dissent or criticism, allowing publication only
of pro-LTTE newspapers. A large number of civilians and media personnel of all three ethnic
groups, as well as members of the civil administration in the North and East, have been killed
or driven from their homes for expressing views critical of the LTTE.'® In the South, the JVP
also assassinated a number of members of the then ruling United National Party (UNP) as
well as members of other parties that supported the Indo-Sri Lanka Accord'®" when it was
signed in 1987. Further, the media became a target of JVP attacks during the 1987-89
insurgency in the South, during which they called for a boycott of the state-owned media and
attacked and killed a number of senior media personnel and persons selling government-

owned newspapers.

However, considerable improvement has been made in this area recently due to the peace
negotiations and the ceasefire agreement (CFA) of February 2002 between the government
and the LTTE. A number of oppressive laws have been repealed or amended. Yet, many
restrictive laws remain, though they are currently not being resorted to, leaving open the

possibility of excessive censorship to resurface in the event of changes in the political climate.

% Sunada Deshapriya, Media Freedom in Sri Lanka, 2002: Some Critical Issues, available at
http://www.ifj-asia.org/Sri_Lanka___Media_Freedom.html

% See e.g. Supreme Court decisions of Amaratunga v. Srimal (1993) 1SLR 264; Wanigasuriya v Peiris SC(FR)
199/87, SCM 22.9.88; Ratanasara Thero v. Udugampola (1983) 1SLR 461.

1% ARTICLE 19, An Agenda for Change: The Right to Freedom of Expression in Sri Lanka, 1994, pp-4

%" One of the several failed attempts at resolving the ethnic conflict.
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Further, a continuing degree of self-censorship and significant restriction of media freedom

still continues through informal means.'%?

In a sense, despite the peace process looking fragile, the current climate has ironically created
within it a new space for divergent views and for looking critically at the past negotiations.
Yet, the question of potential tension between freedom of expression and information and
national security, and the wider role of free expression and accurate reporting in conflict

resolution processes, continue to merit greater attention and study.

3.2 Recent political developments

Coming into power on a human rights and media reform platform in 1994, the People’s
Alliance government, under Prime Minister Chandrika Bandaranaike Kumaratunga, was
sworn into office amidst considerable hope that her government would bring about significant
changes affecting freedom of expression. In its manifesto, the PA committed itself to

strengthening public expression of views and independence of the media.

In 1995, the government established four Committees to inquire into the following areas:

e broad-basing of the state-owned Lake House newspaper group;
e reform of laws relating to the media and to media freedom;

e establishing a media training institute;

e improving conditions for media personnel.

Reports of the above Committees, containing far-reaching recommendations promoting free
expression were handed over to the President by the end of 1996. Instead of implementing
these, in 1997, a Parliamentary Select Committee on the Legislative and Regulatory
Framework relating to the media was set up. The mandate of the Select Committee included

the establishment of a new broadcasting authority, the repeal of the Sri Lanka Press Council

192 See also http://www.rsf.fr/article.php3?id_article=10275 for details on the recent intimidation of TamilNet
journalist Dharmaratnam Sivaram.
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Law and the creation of a new Media Council. However, yet again, there were no conclusive

results.'®

Over the few years that followed, the state media grew progressively more critical of the
private media due to increasing coverage given to issues of opposition interest. In particular,
coverage of violence perpetrated by persons linked to the state and blatant violations of
election law by the police during the series of elections that were held since 1997, led to a

heightening of tensions.

Some of the important developments of general human rights interest in the 1990s were the
ratification by the Sri Lankan Government of the Optional Protocol to the International
Covenant on Civil and Political Rights; the establishment of a new Human Rights
Commission; and legislation making torture a specific offence - the Convention against
Torture and other Cruel, Inhuman or Degrading Treatment or Punishment Act No 2 of 1994.
In addition, 1994 saw the repeal of the repressive legal provisions on parliamentary privileges,
which gave Parliament concurrent power with the Supreme Court to punish in respect of

. .. 104
certain breaches of privilege. 0

In December 2001 — following a year of political upheaval — a new government was formed
by the United National Front (UNF). The lapsing of emergency rule in July 2001 and the
ceasefire agreement with the LTTE in 2002 enabled a resuscitation of media freedoms in Sri
Lanka. In response to various campaigns launched by local media freedom organisations in
collaboration with international organisations, the new government embarked on a promising
media law reform programme. The North and East of the country — former war zones —
became once again accessible to journalists. Interviews with rebel leaders appeared in many
newspapers and on television. Freedom of movement was re-established. However, in the
North and East, media freedom remained curtailed by a culture of violence. Viewpoints

critical of the LTTE are conspicuously absent in the Tamil language press.

'3 pinto-Jayawardena, “Freedom of Expression and Media Freedom” in Sri Lanka: State of Human Rights 2003
— Law & Society Trust, pp. 136.

1% For instance, publication of defamatory statements reflecting on the proceedings and character of the House,
or concerning any member in respect of his/her conduct as a member: Parliament (Powers and Privileges) Act
No 21 of 1953 as amended.
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Media reform

Some of the key developments of this period are as follows:

»  Code of Professional Practice (Code of Ethics) for Journalists, Media Training Institute

and Voluntary Press Complaints Commission'”

Resulting from efforts initiated in 2000 by the Editors Guild of Sri Lanka, the Newspaper
Society of Sri Lanka and the Free Media Movement, the Sri Lanka Press Institute was
established in 2003, under a board of directors comprised of members of the three
organisations. The institute spearheads a college of journalism providing media training and

also appoints the self regulatory Press Complaints Commission.
»  Freedom of Information Bill

The drafting of the Bill was initiated by the Editors Guild and facilitated by the Centre for
Policy Alternatives with support from the Free Media Movement. The Bill conforms to
international standards on the right to freedom of information.'® The Bill was approved by
the Cabinet and was to be tabled in Parliament during the course of last year. However, due to

upheavals in the political arena, no further progress has been made.
»  Repeal of criminal defamation laws

Criminal defamation laws have been relied upon extensively in the past as a means to
persecute editors and journalists for critical reportage. The beginning of 2002 saw five cases
filed in the High Court of Colombo against Victor Ivan, the editor of the Ravaya newspaper.
Four other mainstream newspaper editors were also facing criminal defamation charges.'"’
Local and international human rights organisations had been campaigning for the abolition of
criminal defamation laws in Sri Lanka for over a decade. In 2002, Parliament unanimously

passed a law abolishing criminal defamation.

193 See also Pinto-Jayawardena, op cit, pp. 160-161.

1% Ibid. pp. 143-146.

197 Sunanda Deshapriya, Media Freedom in Sri Lanka, 2002: Some Critical Issues, available at http://www.ifj-
asia.org/Sri_Lanka___Media_Freedom.html.
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Developments since the ceasefire

In November 2003, the President — on the grounds of safeguarding national security and
combating corruption and crime — used the powers conferred on her by Article 44 of the
Constitution to take over three critical Ministries — Defence, Media and Interior. Following
this act, there ensued a period of increased tension between the government led by Prime
Minister Wickremasinghe, with the parliamentary majority, and the President, with executive

powers. In spite of a series of high level talks, no cohabitation agreement could be reached.

In February 2004, the President dissolved Parliament and snap Parliamentary elections were
called for April. The coalition party United People’s Freedom Alliance (UPFA) came into
power through this election, forming a minority government. The JVP emerged as the leading

member of the coalition, next to the Sri Lanka Freedom Party (SLFP).

The most significant new political formation that emerged from the process was, however, the
Tamil National Alliance (TNA) — a coalition of former Tamil United Liberation Front
(TULF) politicos and the LTTE — which won 20 seats in the North and East. Nine seats were
won by Buddhist monks who contested under the Jathika Hela Urumaya (JHU — National

Sinhala Heritage)'*.

Another recent development was the first public emergence of a rift within the LTTE, hitherto
widely seen as indivisible. In early 2004, the LTTE district commander for Batticaloa-
Amparai, Karuna, voiced his intention to break away with cadres loyal to him. Karuna
claimed that the North was dominating the East, with development taking place in the North
ignoring the needs of the East.'” This resulted in considerable political instability and the
outbreak of violence in the region during the months that followed. Karuna was discharged

from the LTTE in March 2004 and a new special commander appointed to the district.'"

"% This is the first time in Sri Lanka’s history that a political party fielded a list of candidates consisting only of
Buddhist monks.

19 http://www.eelam.com/freedom_struggle/ltte_press_releases/2004/PR20040306.html

"9 http://www.lttepeacesecretariat.com/mainpages/n06034.htm

War of Words: Conflict and Freedom of Expression in South Asia — ARTICLE 19, London, 2005 — Index Number: 46
ASA/2005/07



ARTICLE 19

GLOBAL CAMPAIGN FOR FREE EXPRESSION

3.3 Media situation

Sri Lanka has both state-owned and privately-owned media. What follows is a brief overview

of the media and the framework for its regulation.

State-owned media

The state controls the Associated Newspapers of Ceylon Limited. (ANCL, or Lake House as
it is popularly known), the biggest newspaper establishment in the country with
approximately 20 publications, the broadest outreach in terms of distribution networks and
extensive benefits through state advertising. The state also controls the Sri Lanka
Broadcasting Corporation (radio), the Sri Lanka Rupavahini Corporation (television) and ITN
radio and television network — ten radio channels and three television channels — as well as

five regional radio stations.

State media is predominantly perceived as the main propaganda arm of successive
governments. Editors, publishers, and news directors — particularly in state media institutions
— often fall prey to partisan agendas or consciously adopt them. The appointment of
favourable senior managers by newly elected governments based on personal connections as
opposed to merit is often seen in the state-owned media operations. Privately owned media in
Sri Lanka has long been accused of being pro UNP (the main political party in the United
National Front) due to family links with the former Prime Minister Ranil Wickremasinghe. In
general, a partisan media culture is deeply entrenched in almost all Sri Lankan mainstream

media.

There is also a strong state-centric bias among the mainstream media. The party in power and
party politics in general get high coverage, while human rights, democracy, gender and
minority issues do not get sufficient coverage. In general, the media in the country is male-
dominated and patriarchal in its attitudes. Most media personnel do not question popular

thinking and insert themselves into existing structures in the social hierarchy.
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Privately-owned media

There are seven large private establishments that print a number of daily newspapers in all
three languages. In addition there are also a number of private establishments that publish
several weekend newspapers. Although radio and television were a government monopoly
until the mid-1980s, several privately-owned television and radio stations have now been
established. The private sector owns four TV stations (with seven channels), and four radio
stations (with 12 channels). The transmission capacity and reach of the private stations still
remain far more limited than that of the state-owned electronic media. Thus, state radio and

television remain the electronic media with the widest reach.

Four daily Tamil newspapers are published in Jaffna in the North, one of them being the
provincial edition of a Colombo-based newspaper.''' The daily Eelanatham is now also

published in the LTTE-controlled areas of the Vanni District in the Eastern province.

The LTTE has its own media arrangement, including a radio station broadcasting within a
limited radius (Voice of Tigers Radio), an extensive video production unit and three monthly
publicaltions.112 One of the three publications, Dedunna (Rainbow), is the LTTE official
Sinhala language paper, which has a limited reach in Kilinochchi and Jaffna. Dedunna is also
distributed to interested persons in Colombo and other parts of the country, including the

East.'”

Navamani, a weekly paper aimed at a Muslim audience is published in Colombo and also
reaches certain areas within the Eastern province (and the South) with a high Muslim

population.

Thinakathir, a Tamil language daily was also published in Batticaloa in the Eastern province
until late 2002. However, this paper has now ceased publication due to political violence

against it by the LTTE. In August 2002, the Thinakathir office was raided by a gang of

1 Namely Udayan, Namadu Eezanadu, VAlampuri and Thinakural (Jaffna Edition).
12 Namely Viduthalai Pulihal, Suthanthira Paravehal and Dedunna.
3 Centre for Policy Alternative, Study of Media in the North-East of Sri Lanka, 2003, pp. 17
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masked and armed men, who bound and blindfolded the journalists and staff present, removed

computers and other equipment and set fire to the newspaper office.'"*

The LTTE has also attacked the Tamil language weekly Thinamurusu, a pro-Eelam People’s
Democratic Party (EPDP) paper published in Colombo that reaches the North and East of the
country. In November 2000, Atputharajah Nadarajah, the editor of Thinamurasu, was shot
dead in a Colombo street by unidentified gunmen.'"> In May 2002 sales of Thinamurusu were
banned in many places in the North and East''® and returned to the stands only after strong
intervention by the Sri Lanka Monitoring Mission (SLMM).'"” In December 2002, an
unidentified gang also attacked the Navamani editorial office."® In August 2003, a group
suspected to be LTTE cadres, burned a stock of the Tamil weekly newspaper Thinamurusu in

Valachchenai while the papers were in transit to Batticaloa.'"

However, the LTTE has not been the only party accused of wielding violence against
journalists and media institutions in the North and East. Mylvaganam Nimalarajan, a
respected journalist based in the North, was shot dead in October 2000 by a group of
unidentified gunmen.'*® Nimalarajan contributed regularly to the BBC’s Sinhala and Tamil
language services, was a correspondent for the Colombo-based Tamil daily Virakesari and
Sinhala weekly Ravaya, and the secretary of the Northern Journalists Association.'”! The
EPDP, a political ally of the People’s Alliance (PA) is suspected of having carried out the
Nimalarajan murder in order to silence his reportage on atrocities by the military in the past as
well as his coverage of election malpractices by the EPDP during the general election held in
October 2000.'** The Committee to Protect Journalists (CPJ) referred to Nimalarajan as “one
of the few sources of independent news from Jaffna, a strife-torn area where journalists have

rarely been allowed free access.”'*

"4YEY, op cit.

"' RSF, 2000 Annual Report Asia, Sri Lanka, http://www.rsf.org/rsf/uk/rap2000/asie/srilanka.html.
MO 1T, op cit.

"7 Pinto-Jayawardena, op cit, p 164.

8 Ibid .

"IFI, op cit.

129 http://www. wsws.org/articles/2000/0ct2000/sri-028.shtml.

2 http://www.wsws.org/articles/2000/0ct2000/sri-028.shtml.

2 hitp://www.wsws.org/articles/2000/0ct2000/sri-028.shtml.

'3 http://www.cpj.org/attacks00/asia00/Sri_Lanka.html.
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In a more recent incident apparently connected to the rift within the LTTE, Tamil journalist
Aiyathurai Nadesan was gunned down by two unidentified men in the Batticaloa town in May
2004.'** Nadesan — who won the award for Best Tamil Language Journalist in 2000 at the
Journalism Awards for Excellence — was the Batticaloa correspondent for the Tamil language
newspaper Virakesari, the Tamil language service of the London-based radio station IBC and
several online media.'” Allegations regarding the murder have been made against the Karuna
faction of the LTTE, while backing by the military (government) is also alleged.'*® Nadesan
had been threatened by the military in 2001 for his criticisms of the government and security

127
forces.

Irrespective of who may be responsible for these acts of violence and murder, these incidents
typify the difficult situation faced by journalists in the North-East, which has led to minimal
investigative, critical, or independent news reports from these provinces and a significant drop

in journalistic capacity.'*®

Exacerbating the situation is the problem of impunity in relation to attacks on freedom of
expression. A number of factors contribute to this, including the lack of evidence as well as
the lack of will to prosecute those involved in harassing, intimidating and at worst murdering
media personnel. The case of Igbal Athas — which saw the prosecution and conviction of the

perpetrators — is the exception to the rule. It is discussed later in this chalpter.129

Media activism

A number of journalists’ organisations work for the advancement of the media profession in
Sri Lanka. Key among them are: the Free Media Movement (FMM), Working Journalists’
Association, the Photo-Journalists Association and the Editors Guild of Sri Lanka. There is
also a Foreign Correspondents’ Association and the Centre for Counter-Conflict Journalism
(CCCJ). There are a number of trade unions of media workers and the Federation of Media

Employees Trade Union (FMETU), which unites all of them. Amongst media organisations

"% http://www.tamilnet.com/art.html?catid=13 &artid=12131.
125 .

1bid .
128 http://www.cpj.org/cases04/asia_casesO4/srilanka.html.
"7 Ibid.
128 See also Centre for Policy Alternative, op cit.
12 See section 3.3.
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providing journalism and communications training are the Sri Lanka Foundation Institute

(SLFI) and the Sri Lanka Newspaper Society.'*

The Northern Journalists Association (NJA), the Jaffna Journalists Association (JJA), the
Eastern Journalists Associations (EJA) and the Kattankudy Media Forum (protecting the
rights of Muslim journalists) are also among the organisations working to protect the rights of

journalists and media in the North and East of the country."”'

The Women and Media Collective is an organisation that focuses on equality for women in
Sri Lanka and changing attitudes about women’s oppression. Its work includes lobbying for

. . . . . 132
legal reforms, strengthening women’s networks and promoting discussion on gender issues.

3.4 Cultural, religious and language factors

As the Media Monitor points out:

“Sri Lankan newspapers of the three language media cater to sets of individuals who
inhabit different worlds and espouse different worldviews. Though the island is small,
vet the gulf that separates these language groups appears to be ever-widening,

particularly between the Tamil readership and the rest.

An analysis of the reportage of the North-East war demonstrates that these differences
are not accidental or innocent, but rather, a reflection of deep ideological divergences
that need to be brought to the surface and addressed directly for any lasting solution

to the ethnic crisis to be meaningful and just.” 133

130 See section 1.5 for information on media training in the North and East.
131 Centre for Policy Alternative, op cit, pp. 17-33.
2 http://www.cenwor.lk/womenmedia.html.
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Case example: News coverage in Sri Lanka"*

On 9 October 2002, a clash took place between a few hundred people and the Special Task
Force (STF) Army Camp in the East of Sri Lanka, in a place called Kanjirankuda. Some
persons among the group attacked the camp with stones and tried to enter and destroy the
camp premises. They wanted the camp to be removed. On this particular day, according to
LTTE sources, two of their members had been assaulted by STF personnel, a charge which
the STF denied. The LTTE undoubtedly helped mobilise the mob against the STF camp.
Unable to stop the agitated mob from entering the camp after using tear gas and rubber
bullets, STF personnel opened fire using live ammunition, killing seven people and wounding

14 others.

A look at the way in which the mainstream media in Colombo reported this incident a day
after is revealing:

English Newspapers

“Four killed as mob attacked STF camp — Premier orders full probe” (Daily Mirror,

Wijeya Group)

. “LTTE storms Akkareipattu STF Camp” (The Island, Upali Group)

Sinhala Newspapers

.“Gun fire at a group who tried to storm in to STF camp — 6 dead. 5 STF injured as well”
(Daily Lankadeepa, Front Page 3 column, Wijeya Group)

. “Four tigers dead after clash in Ampara — PM orders commander to investigate”

(Divaina, Front Page 3 column, Upali Group)

. “Group which attacked STF Camp shot at. Six dead. 27 injured. PM Orders a probe”
(Lakbima, Front Page 2 column, Sumathi Group)

. “Military leaders dispatched to investigate Akkareipattu incident where two persons have
died.” (Dinamina, Front Page 3 column, Lake House)

Tamil Newspapers

“Four dead as STF fires into a hartal. 14 injured. Potuvil LTTE leader accuses STF”
(Virakeseri)

.“Seven people dead, 15 injured due to STF firing in Thitukkovil — Ranil orders probe”
(Thinakkural)

133 Centre for Policy Alternatives, Media Monitor, Vol. 1, Issue 1, 1997, pp. 6
13 Sanjana Hattotuwa, Media and Conflict in Sri Lanka, see http://www.cpalanka.org
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“Seven dead, 16 injured due to STF firing into a peoples rally in East” (Suder Oli)
. “Hartal in Kalmunei, tires [sic] in Akkareipattu burned to protest STF action — PM orders

immediate inquiry” (Thinakaran, State Owned)

Other than the immediately evident differences in the headlines, one can also see that not a
single Tamil language newspaper used the word ‘stormed’ or the equivalent. The Tamil media
has the STF firing into a peoples’ protest (Hartal), and gave more prominence to the LTTE
version of events. On the other hand, news reports of privately owned English newspapers
had the STF firing into a mob led by the LTTE. Here too, while the Island directly attributes
the mob attack to the LTTE, the Daily Mirror does not.

The Sinhala newspapers were milder in their headlines, but reflected the bias in the English
newspapers. The Sinhala daily (Divaina) of the Upali Group did not mirror the headlines of its
English counterpart (The Island). However, the weekend Divaina, under a different Editor,
took a Sinhala nationalist line on the Akkareipattu incident. This anomaly between the daily
Divaina and weekend Divaina is also reflected in differences of reporting and bias between

the Daily Mirror and the Sunday Times of the Wijeya Group.

On the whole, while the state-owned printed media tried to water down the incident and tried
to show that the situation was under control, the private-owned media took to the other end of

the spectrum and reported the incident in an inflammatory manner.

A recent development in the local political arena has been the emergence of a strong Buddhist
nationalist agenda within mainstream politics. This was set against a backdrop of a series of
attacks on Christian churches, which appeared to be — at least in part — in protest against the
conversion of Buddhists and Hindus to Christianity. A large number of such attacks were
recorded in the six months from June to December 2003. This was exacerbated by allegations
of murder surrounding the death of Venerable Gangodawila Soma, an influential Buddhist

monk described as Sri Lanka’s first Buddhist tele-evangelist.
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This emergence was also strongly reflected in the Sinhala language media in the recent past,
particularly evident in the coverage of the recent general election campaign, in which the JHU

received high coverage, particularly in the privately owned Sinhala language print media.'?’

The arts too have had their fair share of censorship, both formal and informal. Trojan
Kanthawo, a Sinhala language version of Euripides’ Greek drama The Trojan Women directed
by acclaimed producer and director Dharmasiri Bandaranayake, is a notable artistic venture,
which has had to face various impediments since its inception. The play highlighted the
sufferings of the Tamil women in the North-East areas in Sri Lanka, at the hands of the state
security forces. From its inception, the play has been targeted by various groups for party
political reasons as well. The lead actress in the play was Anoja Weerasinghe, who supported
the United National Party. After the Presidential Election in 1999 her house was burnt to the
ground. Rukantha Gunatilleka, who provided the music for the play, was also victimised by
political opponents along with his songstress wife. The director has stated that the Sinhala
daily paper Divaina, published by the Island group, played a prominent role in the

campaign.'*® This paper is known to bear Sinhala extremist views.

The attack on the Sinhala Tamil cultural festival held in Colombo in October 2003 is yet
another instance of extremist-driven censorship and political intimidation. The festival was
disrupted by a group of provocateurs who launched a physical attack on the audience, alleging
that the event was in support of the LTTE. Another armed mob waiting outside the hall
entered the premises and attacked the participants. According to the organiser, the festival
was the first of its kind, where the Sinhala and Tamil artists came together in Colombo after
nearly two decades of civil war."”’ The attack was allegedly staged by the Sihala Urumaya
political party, a Sinhalese extremist political party, which — at the announcement of the
festival — launched a media campaign alleging that the organisers of the festival were

supporters of the rebel LTTE.

135 Centre for Policy Alternatives, Monitoring of Media Coverage: General Elections April 2004 Final Report,
2004, pp. 22-25.

136 Panini Wijesiriwardana, Sri Lankan artist speaks about death threats by Sinhala extremists, available at
El%t7tp://www.wsws.org/articles/2003/dec2003/sril-d12.shtm1

> Ibid.
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Another instance of censorship, not directly related to the conflict but reflecting the role of
communal interests, was the withdrawal of permission to the British Broadcasting
Corporation to film an adaptation of Salman Rushdie’s Midnight’s Children. This was

138
38 1t was one of a

presumed to be due to pressure from certain Muslim political elements.
series of bans relating to the arts on the ground that the material in question might offend
some sectional interests. S J Tambiah’s Buddhism Betrayed? and Taslima Nasreen’s Lajja,

139

had earlier been banned on similar grounds. ~ (For the more recent attempted ban of the film

Death on a Full Moon Day, see the account of the legal challenge later in this chapter.)

3.5 Role of the international community

There are a number of international organisations actively contributing to freedom of
expression in Sri Lanka, by acting as watchdogs providing national and global news alerts on
violations of freedom of expression and restrictions on media freedom; lobbying the
government for redress; building capacity among local journalists; and supporting civil

society organisations working in the area.

Organisations such as International Freedom of Expression Exchange (IFEX) through its
Action Alert Network (AAN)'*" and IFEX Communiqués, and Reporters Sans Frontidres
(RSF)'"*! through their Annual Reports. Press Freedom Barometer and online petitions,
highlight attacks on journalists, use of censorship and other restrictive laws and violations of
the freedom of expression, taking this information to a global forum with the assistance of

local organisations such as the Free Media Movement (FMM).

RSF has also lobbied the government on numerous occasions, demanding action'** and

investigation'*® against violations of press freedom. The Committee to Protect Journalists

¥ ARTICLE 19, Fifty Years On: Censorship, conflict and media reform in Sri Lanka, 1998, pp. 34-35.

9 ARTICLE 19, Fifty Years On: Censorship, conflict and media reform in Sri Lanka, 1998, pp. 34-35.

19 See also http://www.ifex.org/en/content/view/full/57486/

"I See also http://www.rsf.org/article.php3?id_article=10275

"2 See also http://www.rsf.fr/article.php3?id_article=7685

143 See http://www.rsf.org/rsf/uk/html/asie/letOuv01/181001.html for a letter to the President on October 19
2001 urging a full investigation into the murder of Tamil journalist Mylvaganam Nimalarajan in 2000, sent by
RSF and signed by 285 local and foreign journalists, editors, media groups and supporters of media freedom.
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(CPJ) promotes press freedom by publicly revealing abuses against the press and by acting on
behalf of imprisoned and threatened journalists. CPJ also lobbies the government on

. . . . . . . 144
violations against media personnel and institutions.

Other organisations such as Freedom House through its Freedom in the World annual survey
and the International Press Institute (IPT) through its Watch List, act as a yardstick on media
freedom for both local and foreign organisations. For example, Sri Lanka was added to the IPI
watch list in 2000 due to the low levels of media freedom that prevailed at the time. However,
later, in 2003, IPI sent a 5S-member mission to Sri Lanka in order to assess the situation of the
media. Based on the recommendations presented by this mission, Sri Lanka was removed

from the IPI Watch List due to improvements in the media situation.'*

In addition to raising awareness regarding restrictions and lobbying the government, a number
of international organisations such as the Institute for Media, Policy and Civil Society
(IMPACS)'*, International Media Support (IMS), Asian Media Information And
Communication Centre (AMIC) and International Federation of Journalists (IFJ) actively
engage in media training and capacity-building for journalists and editors in areas such as
conflict-sensitive reporting, journalistic ethics and skills, critical reporting and public service

broadcasting.

The United Nations Educational Scientific and Cultural Organisation (UNESCO), conducts a
Media Research and Training Centre based at the University of Jaffna in the North of the
country, an area in dire need of media capacity-building.'*” The Norwegian Agency for
International Development (NORAD) together with Swedish International Development
Cooperation Agency (Sida) supports the Sri Lanka Press Institute (SLPI) and the media

training programme conducted by them in the South of the country.

The Commonwealth Press Union (CPU), ARTICLE 19, World Association of Newspapers,
IPI and CPJ have made significant contributions by working closely with local organisations

such as the Editors Guild, assisting in media reforms, actively lobbying the government for

" http://www.cpj.org
145 http://www.freemedia.at/Sri_Lanka_Mission_Report.htm
146 See also http://www.impacs.org/index.cfm?Group_ID=2719
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the implementation and promotion of freedom of expression and access to official
information, organisations such as. The CPU has also conducted Media Monitoring exercises

on election coverage in 2000 in Sri Lanka.'*®

Organisations such as ARTICLE 19, CPU, the Commonwealth Human Rights Initiative
(CHRI) and PANOS South Asia, play a key role through the active engagement of local and
regional partners in organising international and regional seminars and conferences to
promote awareness, supporting advocacy campaigns, proposing recommendations and

promoting declarations in areas such as media freedom, free expression and human rights.

The United Nations Special Rapporteur on the Promotion and Protection of the Right to
Freedom of Opinion and Expression buttresses these efforts through periodic reports to the
United Nations Commission on Human Rights'* on the freedom of expression situation in
the country and communicates with the government, via formal letters, regarding reported
allegations of freedom of expression violations. In addition, Index on Censorship puts out a
regular publication with analysis, reportage and interviews on free expression issues as well

as a country by country list of free speech violations which includes Sri Lanka.'*

3.6 The general approach of the media

The local language media has a long history of being divided along ethnic lines as well as of
identifying with political agendas that promoted their ethnic and religious identities. With its
roots in the colonial period, these trends of ethnic and religious bias as well as deeply partisan

reporting are still entrenched in the media culture of Sri Lanka.

In reaction to exclusionary practices of the British rule and the English language press aimed
at the social elite, a number of Sinhala publications such as Lanka Lokaya, Lakmini Pahana

and Sandaresa were started in the 1860s, taking a distinctly Sinhala-Buddhist stance."”! The

7 Centre for Policy Alternative, Study of Media in the North-East of Sri Lanka, 2003, pp. 15-17.

¥ http://www.cpu.org.uk/sitemap.html.

¥ See Reports by the UN Special Rapporteur on Freedom of Expression to the UN Commission on Human
Rights , 2002 and 2001 (E/CN.4/2000/63 and E/CN.4/2001/64).

9 http://www.indexonline.org/about.html.

5! International Centre for Ethnic Studies, Mass Media In Sri Lanka, Baseline Study: Volume 1, 1996, pp. 10.
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same trend of religious and cultural focus was also reflected in the limited Tamil media of the

time. >

With the advent of universal adult franchise in 1931, a multitude of publications
which barely qualified as ‘newspapers’ mushroomed for the sole purpose of promoting the
agendas of one political contestant or the other.'”® In the 1950s, the media played a significant

role in bringing into power governments which championed the “Sinhala only” policy.

Ethnic bias and stereotyping which pervades media and popular culture during both times of

war and peace, is well-demonstrated in crime reporting. For example:

= “Attempt to steal chain of soldier: Muslim suspect in custody”.154
“Tamil woman in custody for pick-pocketing Rs. 40, 000"

= “Muslim erects barbed-wire fence around plot of land given by English Governor”.">®

While it is natural that any media has to keep its language audience in mind, ethnic ownership
of media houses, along with sustained exposure to ethno-centric editorial policies, has
impeded independent journalism, which would critique the dominant paradigm and provide

unbiased reportage on issues related to other ethnic groups.

None of the Sinhala-owned private mainstream media establishments publish newspapers in
Tamil. Very little effort is taken to examine news from the perspective of minority
communities, save for a few newspapers such as the Daily Mirror and Lankadeepa, which
feature regular columnists who write on inter-ethnic perspectives. The same is true for media

establishments with Tamil ownership. None of them publish newspapers in Sinhala.

With the nationalisation of the largest newspaper group in the early 1970s, the stage was set
for government manipulation of the media. The regulatory framework of the media and how
the present system affects peoples’ freedom to exchange views and information is discussed

later in this chapter.

132 International Centre for Ethnic Studies, Mass Media In Sri Lanka, Baseline Study: Volume 1, 1996, pp. 10.
'3 0p cit, pp. 13.

154 Divaina, 9 September, 2001.

155 Lankadeepa, 25 May, 2001.

1% Lankadeepa, 1 September, 2001,
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Many laws and policies have been in existence for a long time, hindering free expression in
Sri Lanka. These, and in particular their impact during conflict, will be discussed at different
relevant points in this chapter. There has always been a tendency for those in power to
intimidate others, beginning with the policeman and junior bureaucrat to the highest levels of
state. The ordinary person has not considered him/herself as having the right to government-
held information. On the contrary, such information — even when it directly affects the person
concerned — has been seen as a commodity one has to struggle to obtain. There was not a
culture of openness which suddenly gave way to repression with the escalation of conflict,
mainly in the North and East but also in the South. With violence and military operations
increasing, there has been a tendency to use existing provisions more indiscriminately. In
other words the more intense the conflict became the more afraid the government felt to allow
divergent views to be heard and the more protective it became of information in its
possession. While the current climate cannot be labelled ‘normal’ but more ‘an interim state
of no-war/no-peace’, as mentioned earlier in this chapter, there is a discernible loosening up

by the state of controls over expression and information.

3.7 LEGAL FRAMEWORK

Overview

Sri Lanka has a plethora of laws dealing with freedom of expression. The basic design of the
legal framework has the Constitution at its apex, guaranteeing freedom of expression as a
fundamental right. Other laws — both pre-dating the present Constitution and passed after it —

stipulate different conditions under which this right may be circumscribed.
a) Laws directly restricting freedom of expression

Since the present study concentrates on free expression in the context of conflict, it was found
helpful to broadly categorise the various laws that directly restrict free expression according

to how specifically they are directed to a conflict situation.
Two broad categories were identified:

- General laws that take on special significance in a conflict situation — These include
the Official Secrets Act, Sri Lanka Press Council Law and the Parliament (Powers and
Privileges) Act. (Other restrictive laws of general application include defamation and
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contempt of court laws (which are not found in legislation).">’ There is no reason why
a conflict setting should give these laws particular significance. Hence they will not be

discussed in any detail in this study.)

- Laws directly targeting conflict situations — These include laws generally pertaining to
national security, of the kind that most countries have on the statute books, to be used
as and when a conflict arises. In Sri Lanka, the Public Security Ordinance is a prime
example. This legislation also includes laws that are originally designed to address a
particular conflict at a given point in time, but which may end up being in force for so
long that they are seen almost as part of the country’s permanent body of law. The

Prevention of Terrorism Act falls into this category.

National security has long been considered a key responsibility of the state. It is this
consideration that has shaped the way in which legislators, officials and judges have
responded to the interface between public security and the equally fundamental obligation of
the state to protect free expression. Three major problems have been identified as affecting

national security laws:

- They are often vague, so that their scope is difficult to determine;
- They are often overbroad, so that they cover matters that are insufficiently connected
with national security to warrant censorship;

- Many impose unnecessarily harsh sanctions, which create a ‘chilling” effect.'”®

b) Laws indirectly restricting/ regulating freedom of expression
These include primarily the laws that regulate the media. Due to the tensions between the
state-controlled and private media; and the confrontational party political journalism that is on
the rise in Sri Lanka, who regulates the media and how, take on a special significance. These
factors affect the way in which the conflict is portrayed and generally impact on the flow of

information on the conflict.

137 The term “restrictive” is used here not necessarily in a pejorative sense, but merely to indicate the fact that
these laws place restrictions on freedom of expression. It does not in any way reflect on the quality of the
restrictions imposed by the laws.

138 Toby Mendel, presentation at an international seminar on Media Freedom, National Security and Election
Reporting held in Sri Lanka, April 2000, organised by the Centre for Policy Alternatives.
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The principal laws in this regard are the Associated Newspapers of Ceylon Law regarding
state ownership of the print media; the Sri Lanka Broadcasting Act and the Sri Lanka
Rupavahini Act on the grant of radio and television licences respectively; and the Sri Lanka
Telecommunications Act, which regulates the assignment of radio frequency spectrum to

broadcasters.

3.8 Constitutional provisions

Right to free expression and restrictions on that right

Article 14(1)(a) of the Sri Lankan Constitution guarantees every citizen the freedom of speech
and expression, including publication. This right may nevertheless be restricted by law in the
interests of racial and religious harmony, in relation to parliamentary privilege, contempt of
court, defamation or incitement to an offence (Article 15(2)). It may also be restricted by law
in the interests of national security, public order or the protection of public health or morality,
or for the purpose of securing due recognition and respect for the rights and freedoms of
others, or of meeting the just requirements of the general welfare of a democratic society
(Article 15(7)). In this context “law” includes regulations relating to public security, which
have been interpreted as limited to emergency regulaltions.159 There is a further specific
restriction in relation to the armed forces and police in Article 15(8) wherein free expression
rights may be curtailed by law in their application to such forces in the interest of the proper

discharge of their duties and the maintenance of discipline.

It is notable that the permissible restrictions on fundamental rights in Article 15(7) do not
include the requirement that they be necessary in a democratic society to protect the interests
claimed (for instance, national security). This is the standard under international law for
restrictions on human rights, found in the International Covenant on Civil and Political Rights
(which Sri Lanka has ratified) and the European Convention on Human Rights, as well as in
other national Constitutions in South Asia. This expressly gives the courts — as ultimate
arbiters of human rights issues — the opportunity to examine whether the restrictions are really
necessary for the purpose claimed by the government or if some other less restrictive method

of achieving the stated aim could have been employed.

139'SC (FR) Applications Nos 20, 25, 26/2002, SCM 25 March 2003.
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Although this requirement is not included in express terms in the Constitution, the Supreme

160 However, rather

Court has held that the concept of necessity is inherent in Article 15(7).
than leaving this as a matter of judicial interpretation, it would be highly desirable for the
Constitution to expressly stipulate that restrictions on fundamental rights must be necessary in
a democratic society (in furtherance of the interests specified), in keeping with the texts of

international and other human rights documents.

A related problem applicable to all fundamental rights is that, most unusually in a democratic
Constitution, the Sri Lankan Supreme Court has no power to strike down unconstitutional
legislation. Article 16(1) preserves the validity of all pre-existing laws, both written and
unwritten, despite any inconsistency with fundamental rights. For laws passed after the
present Constitution (which was adopted in 1978), Article 80(3) provides that no court or
tribunal may inquire into the validity of any such law on any ground. Notwithstanding that

such a law may violate fundamental rights."'®’

This whittles down an important aspect of the
judicial protection of human rights. There is a brief window of one week after being laid
before Parliament when a Bill can be challenged in the Supreme Court on the basis that its
provisions infringe fundamental rights. This is woefully inadequate, since it is often difficult
to obtain information about a Bill during such a short period, let alone mount a legal
challenge against it. For legislation passed prior to 1978 - which includes most of the
restrictive laws discussed in this chapter, even this limited possibility of challenge is

unavailable.

Seventeenth Amendment - free expression during election time

The recent Seventeenth Amendment to the Constitution strengthens freedom of expression
against the manipulation by government of state-controlled media during the time of
elections. It sets up an Election Commission with greater power and independence, to conduct

free and fair elections. The Election Commission is empowered to issue guidelines on fair

1% See the Joseph Perera case, and more recently Abeysekera v Rubesinghe, discussed later in this part.

11 Cf Article 82(6), which states that no law shall be deemed or interpreted to amend, repeal or replace the
Constitution, unless enacted according to the special procedure in chapter XII of the Constitution. One suggested
approach is that the court may use this Article not to give effect to a provision which infringes fundamental
rights in any Act (unless passed in accordance with the special constitutional amendment procedure), on the
basis that such a provision is tantamount to an amendment to the Constitution. This argument has not been
tested.
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reporting during election times and to appoint a competent authority over the Sri Lanka
Broadcasting Corporation and the Sri Lanka Rupavahini Corporation (state radio and
television). Although the Election Commission has unfortunately not yet been appointed, the
current incumbent of the post of Commissioner of Elections is given all the powers of the
Commission. As a result we saw, for instance, the appointment of a competent authority for

the first time at the general election held in April 2004.

Certain weaknesses have however been identified in the new scheme. Only some state-
controlled media is subject to it: the Independent Television Network (ITN), even though
owned by the state, is not. In addition, the preconditions for appointing a competent authority
mean that by the time the set procedure has been followed and the Authority is appointed, it is
often too late to achieve effective monitoring. The Elections Commissioner himself
recognises this.'® It has therefore been recommended that the relevant provisions be amended
to allow for the appointment of a competent authority at the start of the election campaign.
Overall, the non-appointment of the Election Commission almost two years after legal
provision for it was made, is disheartening. The relevant provisions in the Seventeenth

Amendment should be implemented as a matter of urgency.

Sixth Amendment - prohibition on advocacy of separate state
Article 157A, brought in by the Sixth Amendment to the Constitution in 1983, contains one of

the restrictions on free expression most directly related to the ethnic conflict:

“No person shall, directly or indirectly, in or outside Sri Lanka, support, espouse,
promote, finance, encourage or advocate the establishment of a separate state within

the territory of Sri Lanka.”

This offence attracts severe penalties, including deprivation of civic rights, forfeiture of
property and debarment from being a Member of Parliament. All MPs were compelled to take
an oath to the effect that they will not support the establishment of a separate state in the
above terms. As a result all the MPs belonging to the Tamil United Liberation Front lost their

positions as MPs. Their departure pushed Tamil demands for autonomy out of the mainstream

12 Dialogue on Electoral Process and System, conducted by Centre for Monitoring Election Violence, 30 May
2004.
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of politics and further towards violent resistance. The conflict only grew more fierce, with
positions hardening on both sides, indicating that attempts to stifle people’s freedom of
expression only backfires and leads away from rather than towards a peaceful resolution of

differences.

3.9 Emergency regulations

Overview

Emergency regulations have been one of the most powerful means by which censorship on
conflict has been achieved. The President’s power to issue emergency regulations arises from
the Public Security Ordinance No 25 of 1947. This power is reinforced and elaborated on by
Article 155 of the Constitution, which clarifies that any provisions in the law in relation to the
President’s power to make emergency regulations will only come into operation after a
Proclamation that a situation of emergency exists in the whole or a specific part of the
country. The Article also sets out the procedure for making a Proclamation of Emergency,
communicating it to Parliament and sanctioning any extension of emergency rule by
Parliament. Emergency regulations take precedence over all other laws except the
Constitution'® and once an emergency has been declared, the fact of the existence of a state

of emergency cannot be questioned in court.'®

Section 2(1) of the Ordinance provides that in view of the existence or imminence of a state
of public emergency, the President, if of the opinion that it is expedient to do so in the
interests of public security and the preservation of public order or for the maintenance of
supplies and services essential to the life of the community, may, by Proclamation published
in the Gazette, declare that provisions relating to Emergency Regulations shall come into
operation throughout or in specified parts in Sri Lanka. Subsection (2) states that where
Emergency Regulations have come into operation, they will remain in force for a period of
one month from the date of coming into effect. This is subject to the earlier revocation of the
Proclamation or to the making of a further Proclamation at or before the end of that period.
Where Emergency Regulations have come into effect by virtue of a Proclamation, such

Proclamation expires after a period of fourteen days from the date of coming into operation

163 public Security Ordinance, section 7; Constitution, Article 155(2).
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unless such Proclamation is approved by a resolution of parliament.'® While the
Proclamation of Emergency must be approved by parliament, there is no requirement that the
regulations made must be laid before parliament. Thus there is no mandatory parliamentary
oversight of the substance of Emergency Regulations. In practice, however, their substance is

sometimes discussed in Parliament.

After being operative almost uninterrupted for many years, emergency rule lapsed in July
2001, along with the search and arrest regime under the Prevention of Terrorism Act (see
below). To this extent, Sri Lanka can be satisfied that — parallel to the process of
normalisation following the cessation of hostilities — the most repressive laws are being
discontinued — at least for the moment. However, the constitutional and legislative provisions
that govern the operation of emergency rule remained, leaving open the possibility that an
emergency regime could be imposed in the future under the same legal conditions as before.
Two general problems pertaining to emergency regulations that have long been identified are
the lack of access to the regulations as they are issued, so that the public often remain

unaware of their precise content; and inadequate scrutiny by Parliament.'®

In practice, a regular feature in censorship by emergency regulation, and sometimes under
other legislation, is the appointment of a competent authority, which must vet the information
before it is allowed to reach the public. The competent authority is usually, if not invariably,

appointed by a Minister or the President, raising grave doubts over his or her independence.

The following are some of the more draconian emergency regulations restricting free

expression, which Sri Lanka has been under, at different times over the past years:

- Editorial comment, feature stories, news reports on any subject should be submitted
for approval to a competent authority
- There could be no publication of any matter which is under consideration or alleged to

be under consideration by any Minister or Ministry

' Public Security Ordinance, section 3.

165 public Security Ordinance, section 1 (4).

1% Report of the Committee to Advise on the Reform of Laws Affecting Media Freedom and Freedom of
Expression, 1996, pp. 20.
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- No person may affix in a public place or distribute among the public any poster or
leaflet without prior police permission

- No person shall bring the President or government into hatred or contempt or incite
feelings of disaffection

- Printing presses could be sealed if public security, public order or essential services

are threatened'®’

As an illustration, it may be useful to look at a specific regulation in detail. The Emergency
Regulations issued by the President under the Public Security Ordinance on 3 May 2000,
brought about the controversial blanket censorship on all newspaper and media institutions.
Part 3 of these regulations made provision in respect of the control of meetings, processions,
publications, firearms and right of entry. Regulation 14 relates to the control of publications

and Regulation 14(1) provided as follows:

“A competent authority may take such measures and give such directions as he may
consider necessary for preventing or restricting the publication in Sri Lanka or any
specified area in Sri Lanka, or the transmission from Sri Lanka to places outside Sri
Lanka, of matters which would or might be prejudicial to the interests of national
security or the preservation of public order ...and any directions issued under this
paragraph may contain such incidental and supplementary provisions as appear to
the competent authority to be necessary or expedient, including provision for securing
that documents, pictorial representations, photographs, cinematograph films,
teleprinter, telegraph, television, transmission of matters relating to the operations of
security forces including news reports, editorials, articles, letters to the editors,
cartoons and comments, shall before publication be submitted or exhibited to the

competent authority.”168

Regulation 14(2)(a) states that any person who contravenes the provisions of any direction
given under regulation 14(1) shall be guilty of an offence and that where any person is

convicted of such an offence for having published a newspaper, the President may by order

17 Coomaraswamy, “Regulatory Framework for Sri Lanka Press” in Studies on the Press in Sri Lanka and South
Asia, ed. GH Peiris, 1997, pp. 231.
1% Gazette Extraordinary No. 1,130/8 — 3 May 2000.

War of Words: Conflict and Freedom of Expression in South Asia — ARTICLE 19, London, 2005 — Index Number: 66
ASA/2005/07



ARTICLE 19

GLOBAL CAMPAIGN FOR FREE EXPRESSION

direct that during such period as may be specified in that order, that person shall not publish

any newspaper in Sri Lanka.'®’

Regulation 14(1)(b) provides for the closure and take-over of printing presses. It states that
where there has been a contravention of the provisions of any direction given under regulation
14(1) in respect of any publication in any newspaper, the competent authority, after issuing
one or more warnings, may order that no person shall print, publish or distribute such
newspaper for such period as may be specified in the order, or that the printing press in which
such newspaper was published shall, for such period as specified in the order, not be used for
any purposes whatsoever or used for any purpose as specified in the order.'™ This further
provided for the state to take possession of any printing press or any premises on which a
press is contained.'”' Furthermore, where the competent authority is of the opinion that there
has been or is likely to be in any newspaper, publication of any matter which in his opinion, is
calculated to be prejudicial to the interest of national security, preservation of public order or
the maintenance of supplies and services essential to life of the community, or matter inciting
or encouraging persons to mutiny, riot or civil commotion, powers were granted to him by

Regulation 14(3), to take over or close down such printing press.

The clauses relating to the control of publications in the 3 May Regulations were amended a
week later, which made provision for “...transmission of matters relating to the operations of
security forces facsimile, computer, audio or video cassettes including news reports,
editorials, articles, letters to the editors, cartoons and comments, or matters to be broadcast on
radio or television”'’* being submitted or exhibited to the competent authority prior to
publication or broadcast. The same gazetted regulations amended the provisions of
Regulations 14(2) and 14(3). As per the amended regulations, the President and/or the
competent authority may, by order, direct that any person convicted under Regulation 14(1)
for having broadcast any matter on radio or television, shall not operate any radio or
television broadcasting station during such period as specified in the order. The closure and
take-over clauses were also similarly amended to include radio and television broadcasting

stations.

1% Gazette Extraordinary No. 1,130/8 — 3 May 2000.
170 17

Ibid.
7! Ibid.
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A further significant feature in these 2000 censorship regulations was the breadth of the
applicability of an order made by the competent authority. Regulation 14(4) of the 3 May
Regulations as well as the amending regulations of 10 May, stated that where a competent
authority has made an order under Regulations 14(2)(b) and 14(3) in relation to any
newspaper specified by name, such order shall apply not only to any newspaper published
under that name, but also to any newspaper published under any other name, if the publication
thereof, is in any respect, a continuation of, or in substitution for, the publication of the

newspaper specified in the order.

International norms

Article 4 of the International Covenant on Civil and Political Rights sets out the conditions
under which rights could be derogated from and deals with the question of emergency. The
situation must equal a public emergency which threatens the life of the nation, and the
restrictive measures taken under it must be to the extent strictly required by the exigencies of

the situation.

The following are some of the recommendations that have been presented to make emergency

rule more accountable:

- The necessity for a state of emergency should be fully stated at the time of the
declaration and whenever it is renewed

- There should also be a statement of conditions that must be achieved for the state of
emergency to be lifted

- There must be provision for courts to assess whether a declaration of a state of

emergency and any extension of it are justified

These kinds of safeguards will help ensure that emergency rule is not used as a matter of

expediency to circumvent the usual law-making procedure.'”

"2 Gazette Extraordinary No. 1,131/20 — 10 May 2000.
'3 See ARTICLE 19, An Agenda for Change: the Right to Freedom of Expression in Sri Lanka, 1994.
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3.10 Prevention of Terrorism Act

Another statutory restriction on freedom of expression usually discussed alongside emergency
regulations is found in the Prevention of Terrorism Act No 48 of 1979 (PTA). The PTA was
first enacted on a temporary basis in 1979 to deal with the armed struggle by the Tamil
separatist movement. As this threat grew over the next few years, the law became permanent
in 1982. It is however currently inoperative in practice, since the Sri Lankan government
made a commitment not to arrest anyone under the PTA as part of the ceasefire agreement

with the LTTE in 2002.

The Act is mainly concerned with providing the police with wide powers of search, arrest and
detention to deal with suspected terrorism. But Part V deals with the prohibition of
publications. It makes it an offence to print or publish in any newspaper, without the approval

of a competent authority (appointed by the relevant Minister), any matter relating to:

(1) the commission or investigation of an offence under the Act, or
(i1) incitement to violence, or which is likely to cause racial or communal
disharmony or feelings of ill-will or hostility between different communities or

racial or religious groups.'”

Section 2(1)(h) of the PTA additionally provides:

“[Any person who] by words either spoken or intended to be read or by signs or by
visible representation or otherwise causes or intends to cause commission of acts of
violence or religious, racial or communal disharmony or feelings of ill-will or hostility
among different communities or racial or religious groups... [shall be guilty of an

offence]”.

This provision could be seen as deriving some legitimacy from Article 20 of the International

Covenant on Civil and Political Rights. Article 20 prohibits any propaganda for war. It further

17 Section 14(2); the subsection also makes it an offence to distribute newspapers containing material falling
into this category.
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stipulates that any advocacy of national, racial or religious hatred that constitutes incitement

to discrimination, hostility or violence shall be prohibited by law.

In itself therefore, section 2(1)(h) is not particularly objectionable. But a couple of instances
can be identified which indicate a potential for this provision to be abused by the authorities.
In one case brought under the Act in 1996, an editor of the newspaper Satana (meaning
“battle”) and four others were detained in relation to an article about a defeat of the Sri
Lankan army by the LTTE. They were later released on the basis that the proper procedure
under the Act had not been followed. A more high profile case in the same year saw the news
director of a television channel, considered sympathetic to the opposition, charged over a
broadcast which said that the LTTE had attacked security forces in the East resulting in the
forces fleeing. The Press and the human rights community, both domestic and international,
created an uproar over this particular suppression of broadcasting freedom, and the case was

withdrawn.'”

The PTA has not been used for censorship purposes as sweepingly as emergency regulations,
and it is currently in a state of effective suspension. However, this situation cannot be taken
for granted. Instead of pretending it is not there, it would be wise to take this opportunity to
review it thoroughly and amend it so that it tackles terrorism in a more rights-conscious
manner. The case of the TV news director highlights the room for manipulation by authorities

provided by this Act.

3.11The Constitution, emergency rule and judicial

protection of free expression

There are many decisions by the Supreme Court on the right to free expression in Article 14
of the Constitution. This study will concentrate on those cases that deal with emergency
regulations, and in particular on cases directly related to restrictions on free expression

imposed due to conflict. 176

'3 Coomaraswamy, op cit, pp. 232-233.
17 Jurisdiction in fundamental rights cases is vested in the Supreme Court under Article 126 of the Constitution.
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Restrictive approach

Visuvalingam v Liyanage (1984) 2SLR 123 was a Supreme Court judgment delivered soon
after the sharp escalation of the armed conflict in the North following the ethnic riots in 1983.
It concerned the interference with the press in Jaffna under emergency regulations. The
competent authority appointed under the regulations was empowered to censor as well as
prohibit the publication of newspapers. While censorship was imposed on virtually all
newspapers, the printing and publication of one newspaper circulating in Jaffna, the Saturday
Review, were banned outright. Two regular readers and one columnist of the newspaper
challenged the ban on the ground that it violated their fundamental rights to free expression
and to equal treatment under the Constitution. In the Supreme Court, the competent authority
sought to justify the ban on the ground that the Saturday Review was a political newspaper
supporting the division of the country and advocating the use of force to settle the ethnic
conflict. The ban was upheld by the Supreme Court on the ground that the competent
authority was best placed to judge the security situation and therefore the need for prohibiting

the publication.

This case set the trend for a very cautious judicial approach to government censorship of both
the war in the North-East and later the youth insurrection in the South. See for example,
Rajapakse v Kudahetti, where customs officials seized documents pertaining to human rights
abuses in Sri Lanka from an opposition Member of Parliament on his way to United Nations

Human Rights Commission, and the seizure was held to be lawful.'”’

Greater judicial protection

The celebrated case of Joseph Perera v Attorney General (1992) saw the tide turn.'” This
case concerned the use of emergency regulations to disrupt a public meeting held by a leftist
youth group to protest changes to the education system. The organisers were arrested and
detained, and their handbills seized, on the ground that they should have obtained police

permission before distribution in terms of the regulation in question.

1775 52/90.
178 1SLR 199.
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In a landmark decision, the Supreme Court held that the regulation violated the petitioners’
fundamental right to free expression, on the ground that it confers unguided and unfettered
powers of pre-censorship on the police. This was the first of only two occasions since
independence in which the Supreme Court has held an emergency regulation to violate the
Constitution. It is the closest the Court has come to post-enactment review of legislation,
which is expressly prohibited by the Constitution (see above). Even though emergency
regulations are not Acts of Parliament, but rather subordinate legislation, Article 15(7) of the
Constitution elevates them to the position of primary legislation for the purposes of
permissible restrictions on specified fundamental rights, including freedom of expression. The
paragraph says that the exercise of these fundamental rights shall be subject to such
restrictions as may be prescribed by law in the interests of, inter alia, national security, and

that for the purposes of this paragraph “law” includes emergency regulations.

The Supreme Court, in a closely argued judgment, explained that Article 15(7) must be read
with Article 155(2) of the Constitution. This paragraph states that the power of the President
to make emergency regulations includes the power to make regulations that override, amend
or suspend the operation of any law, except the provisions of the Constitution. Under the
Constitution, restrictions on fundamental rights are permitted only on specific grounds. When
a regulation is thought to be justified on the grounds of national security, the State must
establish that the regulation is indeed necessary to protect national security and the means set
out in it are reasonable and proportionate to achieving that end. In this way the Court
effectively misapplied the ouster clause in the Public Security Ordinance, which states that no

emergency regulation shall be called in question in any court.

The Joseph Perera case is thus significant for another reason. One of the criticisms against
the fundamental rights chapter of the Sri Lankan Constitution has been the omission of the
requirement that restrictions on rights should be necessary in a democratic society (see
above). In what could be seen as a victory for constitutionalism over literal interpretation, the
Supreme Court in effect read this requirement into Article 15(7). This approach has been
reinforced in subsequent cases, notably Abeysekera v Rubesinghe (discussed below) and

Wickremabahu v Herath (1990).179

17 2SR 348.
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In a number of cases after Joseph Perera, the Supreme Court upheld the rights to free speech
and protest against executive action under emergency rule — see for instance Amaratunge v

Sirimal(1992)180 and Saranapala v Solanga Arachchi (1999).181

However some commentators have observed a difference in the way in which the Court
approaches the free expression rights of the media in contrast to ordinary citizens.'®* In

Wickremasinghe v Jayasinghe (1995),'

an emergency regulation imposing military
censorship was challenged as unconstitutional on the ground that it suppressed legitimate
debate on government military policy. The petitioner was an opposition Parliamentarian, a
former Minister and editor of a newspaper critical of the government. He contended that
under the impugned regulation a system of selective censorship was in operation, allowing
state-controlled media to censor itself while the private media was targeted more strictly. This
was demonstrated by the fact that stories that the private media was prevented from running,
appeared in the state media. The petitioner was not even granted leave to proceed. The
Supreme Court, while agreeing that it would examine emergency regulations to see if they are
overbroad and impinge on fundamental rights, held that the regulation did provide clear

guidelines for censorship, given the high level of conflict it was seeking to address.'™*

It is pertinent to mention at this point that there have also been attempts in the past to stifle
rights of free expression of non-governmental organisations (NGOs). The case of Paul
Nallanayagam, President of the Citizens’ Committee in the Eastern province, highlights the
intersection between NGOs, the ethnic conflict and free expression.185 Mr Nallanayagam had
made certain inquiries himself and requested a police inquiry on the arrest of 23 youth by the
Special Task Force (STF) - a government anti-terrorist commando unit, and the subsequent
disappearance of these youths. He had also been questioned by foreign journalists about the
matter. When Mr Nallanayagam was arrested in connection with this incident, the police
found in his briefcase a report he had written about the destruction of a Tamil village by

Muslims with the support of the STF. He was charged in relation to both these events under

%0 (SC 468/92).
81 2SLR 166.
' Selvakumaran and Edrisinha, Mass Media Laws and Regulations in Sri Lanka, 1998, pp. 65.
183
1SLR 307
184 Selvakumaran and Edrisinha, Mass Media Laws and Regulations in Sri Lanka, 1998, pp. 65-66.
185 The Democratic Socialist Republic of Sri Lanka v Nallanayagam, HC Colombo Case No 1715/85, decided on
17 July 1986, see ARTICLE 19, Freedom of Expression Manual, 1993, pp. 138-139.
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emergency regulations, with uttering “rumours or false statements likely to cause public alarm
or public disorder” and with “exciting feelings of disaffection to or hatred or contempt of the
Government”. Mr Nallanayagam was acquitted in a notable determination by the High Court.
The judge held that the offence of spreading false rumours could only be established by
showing that the allegations were unreasonable or in bad faith, which was not the case here.
Further, Mr Nallanayagam could not be regarded as “exciting disaffection” since all his report

did was ask for an investigation and that the responsible officers be dealt with. '*°

Current position
Another version of the regulation permitting censorship of military information was

187
8 Here,

discussed, this time in detail, in the recent case of Abeysekera v Rubesinghe (2000).
we find that even where the rights considered were those of a citizen and not the media, when
it comes to the particular issue of military censorship of news, the approach of the Court is no

different.

A human rights activist challenged the regulation in question as overbroad and thereby in
violation of her rights under Article 14. Her complaint was that she was being denied the right
to receive information on the war by prior restraint and also prevented from communicating
information on important public issues contrary to her rights to free expression and to

freedom of thought, conscience and religion.'™

The regulations in question were entitled “Emergency (Prohibition on Publication and
Transmission of Sensitive Military Information) Regulations”. They applied to military
operations in the North and East, including operations carried out by the armed forces or the
police, the deployment of troops or use of equipment by such forces, “or any statement
pertaining to the official conduct, morale or the performance” of the armed forces or police or
any person authorised by the commander-in-chief to assist in preserving national security.
The Regulations had been amended from time to time, and this particular formulation was

arrived at after a particularly heavy defeat for the army.

" The ARTICLE 19 Freedom of Expression Manual, 1993, pp. 138-139.

"7 1SLR 314.

"% The right to receive information has been held an inherent part of the right to free expression, see
Visuvalingam v Liyanage; Joseph Perera case. Cf Fernando v SLBC, (1996) 1 SLR 157. The ICCPR expressly
includes it in the definition of freedom of expression.
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The definition was clearly very broad. It is linguistically, and legally, hard to justify including
conduct and morale within the term “sensitive military information” which would normally —
even in a war situation — be expected to refer to matters of military intelligence such as
military strategy, troop movement and location of crucial equipment. The petitioner argued
that the true aim of the regulations was to prevent embarrassment to the government rather
than to safeguard national security, which is the lawful purpose for which emergency
regulations are permitted to be promulgated under its parent Act, the Public Security

Ordinance.

Despite an impressive analysis of the petitioner’s case and the relevant law, the Supreme
Court concluded that the Regulations struck a fair balance between the competing interests of
national security and the freedom of information. This case demonstrates that it is not possible
to rely too heavily on the courts for the protection of free expression rights, particularly in the
context of military operations. The approach of the Supreme Court has not always been
consistent, with perhaps an increased tendency to defer to the judgment of the executive in

times of intensified armed conflict.

At the same time, this case does highlight a dilemma which arises in a war situation, even if
there are now increasingly widely accepted principles of war reporting. The petitioner placed
heavy reliance on the Johannesburg Principles on National Security, Freedom of Expression

and Access to Information. The Principles say:

“A restriction sought to be justified on the ground of national security is not legitimate
if its genuine purpose or demonstrable effect is to protect interests unrelated to
national security, including for example, to protect a government from embarrassment
or exposure of wrongdoing, or to conceal information about the functioning of its
public institutions, or to entrench a particular ideology or to suppress industrial

unrest.”

Nevertheless, it needs to be recognised that some information may not simply be embarrassing
to the government, but may indeed also have an adverse effect on the morale of troops, in
such a way that undermines the government’s military strategy and ultimately affects the
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outcome of the military operations. What is necessary therefore, is not merely to criticise the
government when it seeks to restrict this kind of information on the ground that it is a purely
face-saving device, but confront the fact that disseminating such information could actually
have an effect on the war effort. From the government’s point of view, the isolated reporting
of a heavy government defeat can jeopardise the government’s medium- or long-term military
strategy. Having accepted that, the case must then be built up for openness in war reporting,
in the wider, longer-term interests of achieving a durable solution to the conflict. As the
petitioner pointed out, she and others in civil society concerned about the ethnic conflict need
to know the true factual situation in order to have a constructive discussion on the possible

ways of resolving the conflict.

Moreover, Sri Lanka’s recent history has shown that despite official censorship, information
on war casualties infiltrates into the public domain. Successive governments have seen the
trust in them deteriorate with this persistent seepage of legally censored or censorable news.
With news frontiers and communications opening up as they have done in the past few years,
it is difficult to imagine that governments would again consider it worthwhile imposing
censorship regimes in the way that they did in the 1980s and ‘90s in Sri Lanka. Nevertheless,

given the country’s record, there are those who would consider this prediction too optimistic.

Another opportunity to review (a slightly altered version of) the above regulation arose in
Withanage v Amunugama (2001) 1SLR 391, which concerned the banning of the film Death
on a Full Moon Day. This case was decided under an emergency regulation that had recently
been revised, after a decision by the Supreme Court that its predecessor made no provision for
the appointment of a competent authority to regulate its operation.'® The new regulation
prohibited publication of any material pertaining to any operations by the armed forces or
police; procurement or proposed procurement of arms or supplies by such forces; deployment
of troops or equipment; and the official conduct or performance of the forces, which affects
the morale of such forces. This definition is somewhat narrower than the one in the

Abeysekera case, in that it applies not to any official conduct or performance by the forces but

' Leader Publications v Rubesinghe (2000) 1SLR 265. This case proved an embarrassment for the

government. The Supreme Court held that the censorship imposed on a Sunday newspaper on the grounds of
national security was of no effect, because the Competent Authority who sought to impose the censorship was
appointed without any proper legal basis.
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only to such conduct or performance as would affect their morale. Whether this tightening of
the definition was due to the legal challenge in the Abeysekera case or not is a matter for

speculation.

The film in question, which in brief depicted the absurdity of a wartime society, was alleged
to contain material regarding the conduct of the forces which would affect their morale. The
Supreme Court held that the regulation did not apply to producers of films, distributors of
films for exhibition at cinemas, and owners of cinemas. As such the Minister in charge of the
National Film Corporation had no authority to direct that the exhibition of the film be
deferred.

The Court also held, significantly, that since emergency regulations can only be made in the
interests specified in the Public Security Ordinance, the regulation in question cannot prohibit
all statements which affect the morale of servicemen, but only those which affect national
security. The Court did not go that step further, however to examine the legality of the
regulation itself for compatibility with fundamental rights. It observed that this was
unnecessary, since the emergency had by then lapsed and the case could be decided on other

grounds.

The recent Batticaloa Voters’ case is a good illustration of state authorities attempting to use
national security laws for apparently collateral purposes.'” The right to a free and fair
exercise of the franchise has been recognised as part of the right to free expression.191 About
50,000 people were prevented from crossing over from “uncleared” (LTTE-controlled) to
“cleared” (government-controlled) areas to vote in the general election of December 2001.
They were stopped and turned back at an army check point on the grounds that they would
pose a security threat. This appeared to be a decision suddenly taken for no valid reason, and
was improperly recorded and inadequately communicated to the Elections Commissioner who
had overall responsibility for the conduct of the election. The government claimed that the
measures were taken under the PTA. The true motive behind the measures appeared to be to

prevent the casting of votes which would be unfavourable to the ruling party at the time.

%0'SC (FR) Applications Nos 20, 25, 26/2002, SCM 25 March 2003.
Y Karunathilaka v Dissanayake (1999) 1SLR 157.
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The Supreme Court held that no rules or orders made under the PTA could lawfully restrict
fundamental rights. It held that the measures in question violated the petitioners’ rights to
freedom of movement and expression, and to equality. Mark Fernando J summed up the

situation in the following way:

“The decision-making processes which resulted in those infringements were shrouded
in secrecy, haste and bad faith. The infringements took place at a time when there was
a serious erosion of public confidence in the integrity of the electoral process, and
when it was extremely important to ensure that elections were free and fair,
particularly in the “uncleared” areas. Citizens living in those areas needed
reassurance — if peace and national reconciliation were to become realities — that
elections would be truly democratic; that fundamental rights would be respected and
protected; and that judicial remedies would be available for wrongdoing. In that

context, the infringements were a national disaster.”

3.12 Other legislation

Sri Lanka Press Council Law

The Sri Lanka Press Council Law No 5 of 1973 imposes restrictions specifically on the press.
According to the preamble of the Act, its aims were to ensure freedom of the press, high
ethical standards in journalism and the free flow of information. However the Act was greeted
with suspicion by human rights persons, who feared that the press regulatory mechanisms

established under the Act were designed to stifle dissent.

Many aspects of the Press Council Law have been criticised, such as the level of government
control in the composition of the Council and the wide regulation-making power granted to
the relevant Minister. This study, however, will focus on the provisions of the Act which are

more directly related to the control of information.

One of the principal objections raised by human rights groups has been to the creation of new
offences that have nothing to do with the Press Council, but which have been “smuggled in”

through the Law. The Law prohibits publication of material falling into the following broad
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categories: obscenity and profanity, government decision-making, fiscal policy, official
secrets and defamation. A provision which has long been highlighted as peculiarly
undemocratic is section 16(1), which prohibits publication of any proceeding of a Cabinet
meeting without prior approval of the Secretary to the Cabinet. This provision has been used

in the 1980s but fortunately not in the recent past.

Section 16(5) also prohibits the publication of any matter alleged to be under consideration by
a Minister or the government when such a matter is in fact not under consideration. The Act
also prevents the publication of any official secret (see below) or any matter relating to
military, naval, air force or police establishments, equipment or installation, which is likely to

be prejudicial to the defence and security of the country.

The Press Council Law did not achieve its objectives as stated in its preamble, but neither was
it used as invidiously as some critics anticipated. On the contrary, the Council turned out to be
a fairly ineffective, rarely acting on its own initiative against the press. In the meantime,
legislation is being considered to abolish the Press Council, while the new Sri Lanka Press

Institute and the Press Complaints Commission have already been set up.

Official Secrets Act

Under the Official Secrets Act No 32 of 1955, it is an offence for anyone in possession of an

official secret to communicate it to any unauthorised person or any person to whom it is not in

the interest of the state his or her duty to communicate it. An official secret is widely defined

and includes any information of any description whatsoever relating to:

- any arm of the armed forces

- any implements of war maintained for use in the service of the country

- any equipment, organisation or establishment intended to be or capable of being used
for the purposes of the defence of Sri Lanka

- directly or indirectly, the defences of Sri Lanka

Unlike the Press Council Law, the Official Secrets Act applies to everyone and not just the
press. However like all laws restrictive of freedom of expression, its impact on the media is
especially significant. In practice, this Act too has not been used in a draconian fashion to
pursue either citizens or media personnel. However the chilling influence that these kinds of
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provisions exert, by their mere existence, should not be underestimated. Journalists in
particular, aware of these legal provisions, would be inhibited and engage in self-censorship
when reporting on sensitive issues, such as the ethnic conflict where defence information

often plays a key role.

The term “official secret” should be defined more specifically and narrowly, so that not all
matters relating to defence come within its purview. There are many issues around defence
and the military which should be subject to open debate, and public knowledge of which
would not be prejudicial to national security. Corruption in government procurement of
military equipment and arms deals is one prominent area in which speculation had been rife
during the period of the ethnic war. The few reports that were made indicated that there was
corruption at the highest levels of government. Therefore, it appeared helpful for the
government that the subject matter was governed by the Official Secrets Act/Press Council
Law regimes. While a handful of intrepid journalists persisted in exposing suspicious arms
deals and other malpractice in the armed forces, a wider exposure could have been expected if
the media were not subject to such far-reaching legislation. It has been recommended that
official secrets be defined so that they are confined to military intelligence information, and
preclude issues around the military and around defence policy and finance, which have no

bearing on public security and safety.

Freedom of Information Bill

The freedom to receive information and views is an intrinsic part of freedom of expression.
Access to government-held information, often of vital relevance to the lives of ordinary
people, has been limited both by practice and by the legislative framework not just in Sri
Lanka but South Asia. Therefore we have seen in recent years a growing demand, both at the

regional and national level, for a freedom of information law.

In Sri Lanka, a Freedom of Information Bill was prepared as a joint effort by interested civil

. . . . 192
society and media organisations. ?

The Bill got as far as being approved by the Cabinet and
was ready to present to Parliament early in 2004, but this did not happen as it was

overshadowed by other political events resulting in Parliamentary upheaval. It is hoped that

192 These were the Editors Guild, the Free Media Movement and the Centre for Policy Alternatives.
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the Bill has not been entirely forgotten and that those who worked to bring it this far will

continue to lobby for to it to be placed before Parliament as soon as an opportunity arises.

3.13 Regulatory framework for the media

The Press

There are a number of privately owned newspapers over which there is no state control except
under emergency or PTA censorship regimes when they are in force. However the
newspapers with the widest circulation in each of the three main languages are owned and
controlled by the state. After having been a very successful family-run newspaper enterprise,
the Associated Newspapers of Ceylon Limited (ANCL) was “nationalised” when the then
government took over 75% of its shares under the Associated Newspapers of Ceylon Limited
Law No 28 of 1973. These shares were vested in the Public Trustee, the stated intention at the
time being to broad-base the ownership of the company by distributing its shareholding
widely among the public. The law itself provides that this should be done and sets out a
procedure for doing so.'”® This has however not been done despite repeated election
promises, ”* and as a result successive governments have used and abused their monopoly
over these newspalpers.195 News reporting on the ethnic conflict has been a major area of

control and manipulation by the state.

Broadcasting

Radio and television broadcasting is governed by the Sri Lanka Broadcasting Corporation Act
No 37 of 1966 (SLBC Act) as amended and the Sri Lanka Rupavahini Corporation Act No 6
of 1982 (SLRC Act) as amended respectively.

The SLBC Act established the Sri Lanka Broadcasting Corporation for carrying out radio
broadcasting in Sri Lanka, and provided for the issue of licences by the Minister in charge, for
private broadcasting stations. The Minister has control over the appointment and removal of

members of the corporation and the director general of the corporation must be appointed in

'3 Sections 5 and 6.

' Having been a recurrent item in political manifestos, this issue was rather ominously dropped from the
manifestos of both the major parties in Sri Lanka at the last general election.

' In 1995 a Committee on the broad-basing the ownership of the ANCL proposed a scheme for divesting the
shares of the company. This Report — like many others — remains unimplemented. It is widely felt that state
interest in retaining this monopoly over the press is too deeply entrenched for the government to take any
effective measures to change the status quo.
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consultation with the Minister. The SLBC runs several services, in Sinhala, Tamil and

English.

Similarly the SLRC Act sets up the Sri Lanka Rupavahini Corporation to carry out television
broadcasting services in the country and provides for the grant of licences for private
television broadcasting. The Minister in charge appoints the majority of members of the
corporation while the other members are appointed by the Ministers responsible for the Sri
Lanka Broadcasting Corporation and the National Film Corporation. The Rupavahini
Corporation now runs two television services and covers 95% of the country, giving it the

widest coverage amongst the television channels in Sri Lanka.

In addition to the Rupavahini Corporation, the state also owns the Independent Television
Network (ITN), which started as a private station but was acquired by the government after
running into difficulties early on. There are a number of private radio and television channels
operating under licences issued in terms of the above legislation. These services are not

controlled by government.

Both the state and private radio and television stations run programmes in all three languages.
However the Report of the Committee to Advise on the Laws affecting Media Freedom and
Freedom of Expression'® noted that the current system does not achieve an equitable balance

between the different language services:

“Disparity in the service provided in the two official languages, is no mere technical
denial of the constitutional rights but a serious deficiency in the process of trying to
build a just and harmonious society. It is necessary that the law also articulate the
principle that the state-run or public-funded media should at every level of its
activities recognise and reflect the multi-ethnic, plural nature of our society and the

issue of language rights.”

One factor which would help achieve this goal is a wider use of community radio.

Community radio is a fast-growing and potentially important tool for ensuring that the special

1% Report of the Committee to Advise on the Laws affecting Media Freedom and Freedom of Expression, 1996,
pp- 48.
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interests of different ethnic and religious groups in a particular geographical area are voiced.
Currently the SLBC provides technical facilities for a handful of community radio stations,
but these tend to be government-oriented and not substantially address real community
issues.'”’ Ironically, a licence for a genuine community radio station was granted in 2002 to
the LTTE, allegedly circumventing standard procedures, in an attempt to legitimise their
clandestine channel in the North-East, “Voice of Tigers”.198 It has been noted out that: “A
major bottleneck [in the expansion of community radio] is the discretionary broadcast
licensing system that lacks transparency, accountability and consistency. As a result, the
electro-magnetic spectrum — a public property — has been plundered by officials and

politicians who have granted licences to relatives and business cronies.”'”’

The legal framework provides for substantial government control over both radio and
television broadcasting. In practice, the two services are tightly controlled by the state, with
the services being considered as vehicles for government propaganda and officials being
replaced on the basis of their political sympathies or malleability with each change in
government. In a situation of ethnic tension, this tends to exacerbate the conflict, creating
confusion and suspicion. While in a climate of free enterprise, private broadcasters have the
right to put across their point of view, even if one-sided, state — i.e. publicly owned media —

have a greater responsibility to operate a truly public, as opposed to a government, service.

Currently there are no direct legal restrictions related to the conflict under which radio or
television operates. However the legal framework is not conducive to genuine freedom of
expression or balanced reporting of ethnic issues. This can be seen as being the result of a
lack of commitment on the part of both state and private broadcasting to operate their services
in a manner that would clarify and help ease ethnic tensions. But it is also due to the lack of a
coherent national policy framework for broadcasting which should be enshrined in legislation.
Such a policy should embrace a number of factors, but should ensure editorial/programming
freedom particularly in relation to news and documentary broadcasts. It should also contain a

specific commitment to diversity in programming, so that the political, social and cultural

7 Report of the Committee to Advise on the Laws affecting Media Freedom and Freedom of Expression, 1996,

pp- 38 =39.

'8 Pinto-Jayawardena, op cit, pp. 163-164.

199 Nalaka Gunawardene, Radio suffers as Colombo bosses call the shots”, 22/10/2003,
http://www.panos.org.uk/newsfeatures/featuredetails.asp?id=1160
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dimensions of different communities in the country could be portrayed adequately and

effectively.

The Sri Lankan experience demonstrates that allowing private broadcasters to operate
relatively freely will not automatically ensure balanced reporting. Many commentators have
called for the establishment of an independent authority to regulate broadcasting in Sri Lanka,
which would have as its mandate, inter alia, ensuring that sufficient diversity in broadcasting
is maintained.”® It is increasingly considered important that the remit of such an authority

covers both state and privately owned broadcasting.

3.14OFFICIAL POLICY AND PRACTICE

Secrecy

For the functioning of a true democracy, the right to information is critical. Currently, there is
no legislation in force specifically enabling freedom of information. Instead, there are items
of legislation which enable secrecy and undermine the free flow of information to the public.
These include the Official Secrets Act, Official Publications Ordinance, Sri Lanka Press

Council Law, as well as the laws relating to national security.

In December 2003, the Freedom of Information Bill was approved by the Cabinet of
Ministers. This was an important step towards ensuring freedom of information of the people.
The Bill was expected to be placed before the Parliament in 2004. Unfortunately, probably
due to the political uncertainty that hit Sri Lanka around that time, at the time of writing, the
Bill appears to have stalled. As already mentioned, it is important that organisations that
worked on the Bill and lobbied hard to get it this far, do not now allow it to be forgotten as

legislative priorities change.

Prior to 2001, intensified press censorship and denial of independent access to conflict areas
frustrated accurate war reporting and civilian access to conflict-related information. The

government issued emergency regulations banning live television and radio coverage of the

2% An attempt was made to overhaul the system of media regulation by the Broadcasting Authority Bill 1997.
This Bill was challenged as infringing rights of free expression and held unconstitutional by the Supreme Court,
mainly due to the level of state control over the proposed Authority.
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war, requiring government approval for the transmission of such news outside the country,
and empowering the authorities to detain journalists, block the distribution of newspapers,
seize property, and shut down printing presses. The credibility of the information
disseminated to the public during this period was extremely questionable, as most of it was
selected information released by either the government of Sri Lanka, the Sri Lankan army or

the LTTE.

Even prior to the commencement of the ethnic conflict, Emergency Regulations were used by
the government on various occasions to suppress freedom of expression. In 1982, the
competent authority appointed by the government issued orders directing that no persons shall
print, publish or distribute or in any way be concerned in the printing, publication or
distribution of the newspaper known as the “Aththa”, and that the “Mahajana Press” in which
the newspaper is printed, shall not be used for any purpose whatsoever, during the
continuance in force of the said orders.”®' The “Aththa” newspaper was, at the time of it being
sealed, the principal newspaper which publicly supported and campaigned for Mr. Hector
Kobbekaduwa, the Presidential candidate for the Sri Lanka Freedom Party (SLFP), the main
opposition party. (See above for discussion on the Emergency Regulations.) During this
period, there were allegations of manipulation of information such as the publication of
inaccurate figures of casualties and suppression of information regarding respective military

setbacks of the army and the LTTE.

A prime example of such manipulation of information was the battle in Kilinochchi on 26
October 1998.%2 By the following morning, the government’s first press release on the battle
was issued. According to the release, only nine soldiers had died and 29 injured. A day after,
casualty figures of the government had risen to 43 dead and 110 injured. On the 29 October it
was a little higher: 62 dead. The same evening casualty figures had gone still higher: 150 dead
and 300 injured. On the same day, a press release was issued in the night as well, according to

which the number of dead soldiers was 200.2%

By 1 November, figures had risen to 400 dead
and 400 injured. It took the government 12 days and 10 military press releases to admit that

nearly 1000 soldiers were either dead or missing in action. The military’s admitted death toll

21 Siriwardena & Others v. Liyanage & Others (1983) 2 SLR 164.
292 Sunanda Deshapriya, Silent War, 2001 (unpublished).
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was lower than the figure that journalists had calculated from Red Cross reports, hospitals
accounts and earlier sketchy reports from the defence ministry.”* The LTTE exploited the
situation by spreading rumours, there being no independent reports to confirm their veracity.
According to the statements of the LTTE, the casualty figures of the government troops were
higher than reported by the govemment.205 The accuracy of this information remained in
question, as there was no independent reporting on the battle. Apart from the foreign media,

the local mainstream media did not report the battle in detail.**

The Defence Review Committee in Sri Lanka, established in July 2002 by the then Minister
of Defence to look into higher defence organisation, legislation governing the armed forces
and future roles and missions, states that in most countries public interest in defence matters is
minimal. It further states that access to information is not an issue which would stir up a great
controversy.””’ According to senior journalists, even in Sri Lanka, the culture of officially
requesting information from the authorities does not exist. Journalists rely on their own
sources to provide the information they require. Some journalists state that they are still not

comfortable with requesting information directly from the government.

It should be added that the culture of secrecy is institutionalised by various means, chief
amongst them the Establishments Code, which sets out the norms of conduct that binds all
public servants. While authorising the Secretary or Head of Department to “use his discretion
to supply to the press or the public, information regarding Government and Departmental
activities which may be of interest and value to the public”, it goes on to water this down by
stating that “no information even when confined to statements of facts should be given where
its publication may embarrass the Government as a whole or any Government Department or
officer.” Every other public officer is prohibited from being interviewed or communicating
any information, which he may have gained in the course of his official duties to anyone
including the press.”” This underlines the need for freedom of information legislation which

would help dilute the effect of provisions that encourage state secrecy.

% Sunanda Deshapriya, Silent War, 2001 (unpublished).
204 .
1bid.
> Ibid .
> Ibid .
27 Defence Review Commiittee, Transparency and Accountability, http:/www.army.lk .
2%8 Mark Fernando, “Is Whistle-blowing an Exercise of a Fundamental Right to Freedom from Corruption?” in
The Law Commission of Sri Lanka Commemorative Journal 2003, pp. 83.
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The Supreme Court determination in the Batticaloa Voters’ case, 209 discussed earlier, exposes
the problems of a lack of transparency and accountability linked to inadequate

communication, even within government. As the Supreme Court in that case pointed out:

“The failure to record, and communicate, that decision [to close security check points]
in writing gives rise to grave suspicions as to its bona fides. That decision affected a
significant number of citizens, and not just a handful; it related to the conduct of a
general election of serious concern to all citizens..., particularly at a time when public
confidence in the integrity of the electoral process was sinking fast. Furthermore, the
decision... must have been communicated to the civilian authorities. There was no
need for secrecy. Indeed, the need was for publicity.... It should, unquestionably, have
been promptly reduced to writing..., and communicated in writing. Respect for the
Rule of Law required that the decision-making process, particularly in a matter
relating to the franchise, should not have been shrouded in secrecy and that there
should have been no obscurity as to what the decision was and who was responsible

for making it.”

Access to conflict areas

Prior to the signing of the ceasefire agreement (CFA) in April 2002, there was a serious lack
of access to the war-torn areas. Journalists who wished to enter the “cleared areas”, under the
control of the Sri Lankan army, or the “uncleared areas” under the control of the LTTE, were
required to apply through the Ministry of Information in order to obtain authorisation from the
Ministry of Defence. Such authorisation is not freely given by the Ministry of Defence, and
even when authorisation has been granted, the journalists were given restricted guided tours to

selected areas. Rarely was authorisation granted to journalists to enter LTTE held areas.

In July 2001, the Defence Ministry abolished the system of granting approval for journalists
to enter “cleared” and “uncleared” areas in the North-East. Hence it was impossible for a
journalist to independently obtain accurate information in respect of the situation in the
conflict areas. As a consequence, the right to information of the public was seriously

undermined and the public had to depend on information released by the government, the

e (FR) Applications Nos 20, 25, 26/2002, SCM 25 March 2003; see earlier for details of case.
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army and the LTTE. The credibility of such information was questionable, especially in the
light of the censorship which was imposed in June 1998 and remained in force until May

2001.

However, access to conflict areas was eased to some extent from 2002. A significant
development in facilitating such access was the opening of the A9 highway, linking Jaffna
with Kandy, in February 2002. The closure of this vital artery imposed upon the people of the
North many hardships. Scarcity of essential commodities, exorbitant cost of transport and
restriction of movement between Jaffna and Colombo had resulted from the closure of this

road.

The Sri Lankan government and the LTTE agreed at the fourth session of the peace talks in

January 2003*"

that the military high security zones (HSZ) in the North-East involve major
humanitarian and security concerns for both parties. The HSZs around military bases and in
other strategic locations cover more than 18% of the Jaffna peninsula. The LTTE want
refugees resettled in the HSZs, but the army say that the zones are vital to the security of Sri

Lanka and the LTTE must disarm before resettlement can begin.

"A substantial land area is occupied by the Sri Lankan Army (SLA) and the Police in
the North-East, in particular in Mannar and Jaffna Districts. The Ceasefire
Agreement requires parties to the conflict to list their High Security Zones. In
practice, however, the SLA continues to occupy areas which are not listed as HSZ.
There are also concerns that the Army has been expanding or creating new High
Security Zones. In addition to HSZ, a high number of Army and Police posts located

on people’s properties have still not been vacated.”*"!

The current situation in respect of HSZs is only slightly better. Access to those areas is still
highly restricted. Pilgrimages are permitted, but photography within HSZ areas still remains
prohibited. The government is yet to permit the residents of the HSZ areas to reoccupy their
lands. In a significant development regarding the issue of resettlement, three petitions have

been filed in the Supreme Court by residents of the Valikamam area accusing the army of

219 http://www.tamilnet.com/art. html?catid=13&artid=8103
211 Centre for Policy Alternatives, Land and Property Rights of Internally Displaced Persons, 2003, pp. 46.
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preventing them from occupying their homes and barring them from earning a living. At the
close of 2002, an issue which drew much attention was the LTTE’s demand that the
government dismantle the HSZs in the North and East. However, this remains unresolved at

the time of writing.

3.15Structural issues

Corruption

One of the fundamental structural issues that undermine the right to information is corruption,
especially in the public sector. In the context of the North-East conflict, corruption is closely
linked to the imposition of restrictions on the availability of accurate information, which has
in turn led to a policy of secrecy. Few journalists have endeavoured to publish exposés on
military malpractices and they have at times come under attack by the military hierarchy. One
such instance was the case of Igbal Athas, the defence correspondent of The Sunday Times
when five armed men forcibly entered his residence and threatened him, his wife, and young
daughter at gunpoint. The intruders were backed by around 25 armed men who waited outside
the house, according to neighbours. The intruders eventually left without inflicting serious
injuries, but the raid was apparently designed to intimidate Athas. It was believed that the
attack came in retaliation for a series of exposés Athas wrote for The Sunday Times about

corruption in the military and irregularities in the Air Force’s weapons procurement practices.

In a noteworthy High Court ruling in the Athas case in February 2002, the judge observed, “In
a democratic country like Sri Lanka, newspapers have a right to expose the corruption of
alnyone.”212 Noting that violent attacks against journalists undermine press freedom, the judge
added that, “If crime is used to suppress [this right], then stern action should be taken.”*"* The
High Court sentenced the two air force officers accused to nine years’ imprisonment for

trespassing, criminal intimidation and unlawful entry with weapons. An appeal is pending.

212 High Court Case No 9739/99; CPJ, News Alert; Sri Lanka: Journalist’s assailants sentenced to nine years

imprisonment, 2002, http://www.cpj.org.
* Ibid.
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The Athas case highlights the problem of corruption within the military, but corruption is not
limited to that aspect of the state. It is prevalent throughout government, and despite the issue
attaining a higher profile over the past years, this does not seem to have stemmed the
malpractice and squandering of public resources. The higher the incidence of bribery and
corruption, the greater the incentive to maintain secrecy regarding the workings of
government. When it is the military that is implicated, this tendency is heightened because of

the levels of public interest and emotion that the war can arouse.

Religious nationalism

A recent phenomenon in the Sri Lankan media has been a systematic build-up against
Christians. Particular newspapers and television channels have been at the forefront of this
move. A survey of the Irida Divaina, a Sinhalese Sunday paper, from June to December
2003, reveals that there have been articles every week (altogether 93) critical of Christians.
Many of these articles have been deliberately propagating prejudices against Christians,
demonstrating the latter as an immediate threat to Buddhism. The backdrop to these attacks is
the conversion of Buddhists and Hindus by Christian evangelical movements, which has
intensified over the past few decades, and which may have contributed to the wave of anti-

Christian violence recently witnessed.

Media reporting has also linked the macro-economic reform programmes of the UNF
government to a global Judeo-Christian fundamentalist conspiracy, believed to have been
designed to destroy the Sinhalese-Buddhist civilisation. For example, the proposed water
management law was described in three articles in Irida Divaina as a Judeo-Christian
conspiracy to destroy the Buddhist hydraulic civilisation in Sri Lanka. The campaign against
the introduction of a sound-and-light project at a major Buddhist historical site, Sigiriya, was
also argued to be a step in the direction of Christianisation of Sri Lanka. In all these, there has

been a strong element of xenophobia.

This xenophobia also surfaces in connection with the peace process. One of the recurrent
arguments in the Divaina campaign has been to portray Norway as the foreign power behind

the ‘Christian-fundamentalist’ threat to Buddhism and as acting on behalf of US imperialism.
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Another related factor was the unexpected death of an influential and charismatic Buddhist
monk, Venerable Gangodawila Soma Thero. Nationalist Buddhist groups alleged a Christian
conspiracy behind his death. The coverage of this event by the mainstream media incited an
overwhelming arousal of Buddhist patriotism and a renewed anti-Christian sentiment. While
such irresponsible journalism may have contributed to the attacks against churches, the
attacks themselves were not given the coverage and condemnation they deserved, once again

suggesting that the media were motivated by some sense of misplaced patriotism.

The Buddhist nationalist influence on the media was evident even prior to the death of
Venerable Soma. For example, the state-owned English-language Sunday Observer scrapped
90,000 copies of its issue of 6 January 2002, as it was about to go out because a Buddhist
temple in the holy city of Kandy objected to one of the articles.’’* Asif Hussein, senior
journalist with the Sunday Observer was dismissed by the management for writing the article.
Mr Hussein was later exonerated of all charges and reinstated on the same paper. However in
March 2004, after the President took over the media ministry, Mr Hussein was interdicted by

the newly appointed management, demonstrating how political grudges can be pursued.215

3.16 THE CASE FOR OPENNESS

The public and other actors

Of all the actors involved, the negative effect of information control is probably most obvious
in the case of the public. If the public are unaware of the true situation regarding a conflict,
they are seriously hampered in their debate of the relevant issues and consequently in coming
to a measured conclusion. In a democracy, it is ultimately the people who should decide the
most appropriate manner of resolving a matter of public importance. At the very least they
need to be given maximum opportunity to put forward their informed views and have them

considered by the decision-makers.

During the height of the war in the North and East of Sri Lanka, hundreds of persons

‘disappeared’, sometimes to be found later raped and tortured.?'® Scores of civilians were

214 RSF, Sri Lanka — 2003 Annual Report.
215 See http://www.ifj.org/pdfs/sri%20lanka230304.pdf
216 See http://www.uthr.org
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tortured and killed by both military forces and the LTTE. Women and children were
particularly vulnerable targets at the time, with allegations of a large number of women being
raped by military forces — including by the Indian Peace Keeping Force (IPKF) during its
occupation in the 1980s — and mass-scale recruitment of child combatants by the LTTE.
However, media reports of these atrocities were suppressed by both parties through the
enforcement of both formal and informal censorship, helping nurture a culture of violence,

impunity and disregard for human rights.*"’

Ironically, less than a week after the Cabinet approved the Optional Protocol to the
International Covenant on Civil and Political Rights, which enables individual complaints of
violations to be made to the United Nations Committee on Human Rights, the University
Teachers for Human Rights (Jaffna) (UTHR(J)) accused the government of covering up extra-
judicial killings and abductions by the army in Jaffna. It also accused the LTTE of
assassinating those promoting peace and rehabilitation in the area. UTHR(J) points out the
benefits of openness thus, citing the Krishanthy Kumarasamy incident which took place a few

days later on 7 September 1996.2'*

The Krishanthy Kumarasamy case involved an 18 year old student from Chundikuli Girls’
College, who had been cycling home to Kaithady at noon, past the isolated Chemmani check-
point, after sitting the A Level Chemistry paper. She was detained at the check-point and this
was seen by a neighbour who alerted her mother Rasammah Kumarasamy, a school vice-
principal. Mrs.Kumarasamy had gone to the check-point with her son Pranavan Kumarasamy
and her neighbour Sithamparam Kirupamoorthy at 3.00 PM. All four went missing. The
matter was raised in Parliament as a question by Joseph Pararajasingham MP on 13
September 1996. Deputy Defence Minister Anuruddha Ratwatte promised to inquire and give

areply.

Despite the fact that the mother and the two who accompanied her had remained at the check
point from 3.00 PM till quite late in the evening and had been seen by several passers-by, the
Army first denied the arrest. About 10 October, nearly a month later, when the Hindu [an

Indian newspaper] correspondent, Amit Baruah, raised the matter at a press-conference,

7 See also http://www.ahrchk.net/hrsolid/mainfile.php/2000vol10n008/671/
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Ratwatte continued to maintain that there were no violations in Jaffna. There is little doubt
that in Ratwatte’s mind the plan was to sit it out by sticking to bland denials — the practice of
the State since the passage of the PTA in 1979. But in Jaffna, General Janaka Perara, an
officer who had maintained good public relations, was feeling the heat. He maintained that he
wanted to get to the bottom of it. Matters had been made worse by the disappearance of a

second girl, Rajini Velauthapillai, at a check-point in Kondavil on 30 September.

Given Ratwatte’s position and his decisive influence in security matters, it is certain that the
decision to conduct a full investigation was taken by President Kumaratunge, who had until
then not responded publicly on the reports of violations. By 22 October, arrests had been
made in both cases. The Krishanthy case became a focus of agitation by women’s groups in
Colombo and went into a much publicised trial in the Colombo High Court, leading to

unprecedented death sentences being passed on 6 service personnel on 3 July 1998.

This highlights the importance of transparency. If the government had taken serious note of
the complaint when it was first raised, instead of immediately taking a defensive stance and
denying the incident, it could have avoided the much greater embarrassment that was to
follow. While there would have been blame on the government for such atrocious conduct
taking place at all, the damage to the government’s image — internationally and nationally —
could have been lessened by a prompt and effective investigation. On a very pragmatic level,
it is in the interests of the state to come clean on military matters, since the LTTE has an
effective fact-finding and publicity machinery, which would quickly seek to exploit an

incident like the one described in order to discredit the government.

Restricting the flow of information could have a double-edged impact on the military. The
awareness that wrongdoing on its part may not come to light could contribute to a sense of
irresponsibility and lack of accountability. In the long run, this will have a deleterious effect
on the functioning of the forces as a whole. At the same time, knowledge that the information
around them may be unreliable, could engender suspicion and even fear, which in turn is

likely to affect morale. So the argument that under-information or even plain misinformation

218 See http://www.uthr.org/SpecialReports/spreport12.htm and http://www.uthr.org/bulletins/bul13.htm
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is necessary to keep up the morale of the armed forces is ultimately unconvincing. As

observed by Mark Fernando J in Withanage v Amunugama, discussed above:

“Every statement about the conduct or performance of the Head or a member of the
Forces which might affect the morale of the members of the Forces does not
necessarily prejudice national security. On the contrary, some such statements may
actually promote national security. Thus statements which disclose misconduct or
negligence of members of the Forces... may adversely affect the morale of members of
the Forces. But the concealment of such matters may much more seriously prejudice
national security. To take a hypothetical example, if unknown to them, soldiers were
being issued sub-standard weapons, ammunition or equipment, purchased at inflated
prices, disclosure would most certainly affect their morale. On the other hand, non-
disclosure would most certainly endanger their lives, and the security of the nation.
Disclosure and exposure may be the most effective and expeditious means of
2219

remedying a situation enormously prejudicial to national security.

added]

[Emphasis

Some senior journalists in the country have further expressed the opinion that censorship

could be advantageous to the rebels. Igbal Athas, defence correspondent to the Sunday Times,

has stated that the censorship is actually helping the Tamil Tigers.220 He points out that the

rebels are regularly feeding the foreign media with their version of the conflict and that in

such a situation, the rumour mill takes over and works against the govemment.221 A statement

by the Newspaper Society representing publishers of national newspapers has been quoted as

saying: ‘‘Continued censorship will not only fuel deleterious rumours and speculation, which

will, by their own nature, be counter-productive, but also push media personnel into a further

position of alntalgonism.”222 Thus the negative consequences that censorship could have on

the Sri Lankan military as well as the government have been highlighted by concerned media

and military personnel.

219.(2001) 1SLR 391 at 406.
20 http://www.atimes.com/ind-pak/BF14Df01.html

2! Ibid.

22 http://www.atimes.com/ind-pak/BF14Df01.html
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This discussion concentrated on the adverse effects of inaccurate or inadequate information,
on the people in general as well as on the military. At the same time, state-imposed
restrictions on people’s ability to debate matters of interest to them and to support particular
causes they hold dear — whether reasonable or not — also deserve careful scrutiny. Earlier in
this chapter, we examined the prohibition on advocacy of separatism brought in by the Sixth
Amendment to the Constitution. The outlawing of peaceful demands for Tamil autonomy
could have contributed to the separatist movement being driven further underground, and
overseas, resulting only in the strengthening of its resolve to achieve self-rule by any means

possible.

The Krishanthy Kumaraswamy case epitomises the brutality of the Sri Lankan conflict. It
indicates the levels of mistrust and antagonism between the two ethnic groups. The Muslim
community too has suffered a great deal as a result of the conflict, being forced to flee in their
thousands from the North and now constituting a significant proportion of the internally
displaced. In the period since the ceasefire, attempts have begun to heal the deep rift between
communities. But any real reconciliation must be built on understanding past events, and in
order to understand, the truth must be revealed. If part of the truth is concealed or people are
denied information, both on the war recently ended and on the current peace moves, it would
be that much more difficult to reach a stable peace built on respect for human rights and

dignity.

3.17Independence and quality of media

While the responsibility of adhering to practices of good journalism falls on the media, an
environment to nurture such growth within the sector should also be in place. A case in point
would be the story of Victor Ivan, the editor of the Sinhala language weekly Ravaya, who lists
27 civil and criminal cases of defamation that were brought against him during a period of the

six years in that position. Ivan states:

“...such cases take so long to be resolved that the editor has to waste a great deal of
his time in the courthouse. Therefore, even though an editor has before him sufficient

authenticated data, in consideration of the fact that he runs the risk of facing a long
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and tortuous period of pressure, he may refrain from publishing the evidence he has

against the powers-that-be.” **

The role of the media is pivotal and is inextricably intertwined with the specific dynamics of
any conflict it is involved in reporting. In such situations, the media can be a weapon that
manipulates public sentiment and proliferates intolerance through disinformation. According
to Taraki (Mr. Dharmaretnam Sivaram), journalist for the Tamil Net, the media has played an
integral role in precipitating the ethnic polarisation in Sri Lanka.”** He states that the
historians of the ethnic conflict in the island have well documented the manner in which the
independent and state-run media have done their part to fan the passions and suspicions that

225 He is of the view that sections

have led to three bloody pogroms against the Tamil people.
of the Sinhala mainstream media have assumed and portrayed the Tamils as suspect, alien and
hostile interlopers.”?® An illustration on this point was the instance when all members except
one, of the committee appointed by the PA to ‘Advise on the Reform of Laws Affecting
Media Freedom and Freedom of Expression’, held the view that the Sixth Amendment to the
Sri Lankan Constitution "prohibits even the peaceful advocacy of separatism, and furthermore
provides the most draconian penalties. It is a limitation on the freedom of expression". The
committee, with one dissent, recommended that the Sixth Amendment should be repealed. It
also urged that no prohibition of the peaceful advocacy of separatism should be included in
the new constitutional provisions proposed by the PA government. The committee member

who opposed this was a veteran English language journalist in Sri Lanka.?*’

On the other hand, the media can be a key instrument in conflict resolution,””® when it:-

= presents reliable information
= respects human rights

= represents diverse views

= upholds accountability

« and exposes malfeasance

3 Article 19, Fifty Years On: Censorship, conflict and media reform in Sri Lanka, 1998, pp 22-23.
>4 http://www.tamilcanadian.com/eelam/conference/taraki.html

> Ibid.

> Ibid.

> http://www.tamilcanadian.com/eelam/conference/taraki.html
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All of which would enable a society to make well-informed choices, reduce conflict and

foster human security.

Following the two-decade-old war, Sri Lanka is currently attempting to work out a lasting
solution to its ethnic conflict. There is much that is yet to be achieved, for example, trust in
government and key stakeholders of the process, trust and understanding between the various
communities and a sense of justice and fairness to all. Major efforts of reconstruction,
rehabilitation and reconciliation — all of which require significant amounts of both national

and international cooperation and investment — are key components of such a process.

As such, at this juncture, a culture of openness and thereby an open media is critical to the

accomplishment of such an objective.

In general, the media can impact any peace process in the following waly:229

= They help in defining the political atmosphere in which the peace process takes place.

= The media has an active influence on the strategy and behaviour of the stakeholders to the
conflict.

« The media has an important influence on the nature of debate about a peace process.

= The media can buttress or weaken public legitimacy of the stakeholders involved in the

peace process.

A critical media, free to express itself, can create vital trust in government and the peace
process among the citizenry by bringing to light irregularities and wrongdoings, thereby
changing the culture of politics and governance from one shrouded in secrecy to one that is
democratic, just and transparent. An open and free media can also draw considerable investor
trust, both in the commercial sphere as well as in donor aid, both vital components for the

‘rebuilding’ efforts and much required economic growth.

¥ See also Gadi Wolfsfeld, Hebrew University of Jerusalem, The Varying Role of the News Media in Peace
Processes: Theory and Research, 2001.

229 Sanjana Hattotuwa, op cit, based on The Varying Role of the News Media in Peace Processes: Theory and
Research by Gadi Wolfsfeld from the Hebrew University of Jerusalem, See http://www.cpalanka.org
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However, having suffered years of suppression and fear resulting from the conflict and a
history of violent politics, there are currently insufficient avenues for vibrant and free

expression of varied opinion in the media and the public sphere in Sri Lanka.

3.18 Impact of activism and law reform

Ever since the repressive laws and policies were brought into effect in the 1970s, civil society
groups have been lobbying to create an environment more conducive to free expression.
Several of the organisations involved from the early stages were those with a more general
human rights interest and not predominantly focused on media/free expression. These
included the Civil Rights Movement, MIRJE (Movement for Inter-Racial Justice and
Equality), Centre for Society and Religion, Movement for the Defence of Democratic Rights
and Lawyers for Human Rights. Building on these efforts, in the past decade or so we have
seen a cohesive and effective movement towards changing the culture and laws, resulting in
significant pressure from media activists and civil society organisations in the early 1990s.
The then PA government — which incidentally came into power on a media reform platform —
did not make a notable contribution, with no real impact resulting from a number of

committees that were appointed to look into various aspects of media law and reform. >

One of the first recent victories in legal reform was the repeal in 1997 of the provision that
gave Parliament the power to punish for breach of privilege introduced in 1978.>' The repeal

had been urged both at the international and local level for several years.”*

Another welcome change was in the area of criminal defamation. The Editors Guild, The
Newspaper Society and the Free Media Movement, with the support of civil society
organisations such as the Centre for Policy Alternatives and a number of international
organisations including ARTICLE 19, strongly advocated for erring media professionals to be
brought to book under civil and not criminal procedures. They argued that penal provisions
and resources of the state were being used to serve partisan purposes and to withhold

information from the public. 233

29 pinto-Jayawardena, op cit, pp. 136-137.

! See section 1.2.

32 See for instance Article 19, An Agenda for Change: The Right to Freedom of Expression in Sri Lanka, 1994.
33 0p cit, pp 139-140; see also the resolution resulting from the International Colloquium on Freedom of
Expression and Defamation held in Colombo in 1999.
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Following a change of government in 2001, the move towards reform gathered momentum,
with continuous vigorous campaigns carried out by media practitioners and activists in
collaboration with civil society organisations, coming to a head in 2002. These efforts were
further strengthened by the Special Rapporteur in his reports to the United Nations
Commission on Human Rights, who advocated repealing of all the criminal defamation laws.
Also important, was a memorandum from International PEN (a world association of writers
with a 94-country membership) in January 2002, raising concerns regarding the use of

criminal defamation legislation in Sri Lanka to silence the media.”*

As a result of these efforts, in June 2002, the Penal Code Amendment Act No 12 was passed,
repealing criminal defamation laws and amending related criminal procedure. Also around the
same time, the Press Council Amendment Act No 13 of 2002 repealed section 15 of the Press
Council Law, which made defamation an offence punishable by a maximum two year

imprisonment.*

Though not tabled in Parliament yet, the approval by the Cabinet of a Freedom of Information
Bill, which had diverse civil society input, has been yet another accomplishment in the field
of freedom of expression in Sri Lanka. Among the present priorities in this area is the
progress of this Bill, so that people are provided with a clear legal right to the kinds of

information that have so often in the past been unjustifiably withheld from them.

Women’s voices during the conflict

During a conflict, it is often women who suffer the most, and Sri Lanka’s conflict in the
North-East has been no exception. Most families in the conflict areas have been displaced
from their houses and have lost all their property and their livelihood. Moreover, many
families have lost their male members as they have been either killed in the conflict or have
simply disappeared. As a consequence many households are being headed by females, vested
with the responsibilities of bringing up and educating children, generating income, in addition
to the regular household chores. Amid poverty, trauma and the still existing uncertainty in the

conflict areas, these women are strongly committed to peace. To them, the need to bring about

4 Pinto-Jayawardena, op cit, pp. 139-140.
3 Pinto-Jayawardena, op cit, pp. 139-140.
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permanent peace is paramount, in the context of the hardships they have had to face as a result

of the conflict.

The question is whether the rights of these women were adequately recognised and addressed
during the peace process, which was initiated in 2002, but is presently on hold. Displaced
women have expressed dissatisfaction with the level of commitment shown to women’s rights
during the process. At the same time, they have felt unable to contribute to it for lack of

knowledge of how, to whom or where to direct their concerns.

Following the initial ceasefire agreement between the Sri Lankan Government and the
Liberation Tigers of Tamil Eelam (LTTE) in February 2002, two women’s coalitions
(Mothers and Daughters of Lanka and the Sri Lanka Women’s NGO Forum) called for the
strengthening of the agreement and petitioned the parties to ensure that the peace process
would be inclusive, representative, and conducted within a democratic framework.”*® An
international consultation on women, peace-building, and constitutional development
organised by the International Centre for Ethnic Studies soon followed, sparking the
development of a Women’s Peace Memorandum that was delivered to leaders on both sides

of the conflict.?*’

The Memorandum sought to include women’s concerns in the peace process
and articulated the basic elements of a gendered framework for conflict resolution and peace-
building. It called for women’s full and equal participation in peace negotiations and in
decision-making in all phases of the reconstruction, rehabilitation, and transformation process
and also underscored the importance for all efforts towards peace to take place within the

norms and standards of human rights and humanitarian law.

Subsequently, an International Women’s Mission was organised to assess women’s concerns
and prepare specific recommendations to the Plenary of the Peace Talks. The findings were
compiled in a mission report used for lobbying the government, the LTTE, multilateral
missions and delegations attending the Sri Lanka aid group meeting, and the third round of
peace talks in Oslo in December 2002.*® The Mission Report concentrated on

recommendations for the peace process and for policy formulation that flowed from the

36 http://www.un.org/womenwatch/daw/egm/peace2003/reports/CASESTUDY .pdf
237 g1

Ibid.
% http://www.un.org/womenwatch/daw/egm/peace2003/reports/CASESTUDY .pdf
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findings, and highlighted the need for a gendered and rights-based approach to peace-making,
rehabilitation, and reconstruction. One outcome of the third round of peace talks attributed to
the impact of the Mission Report was the establishment of a Sub-Committee for Gender
Issues (SGI), composed of five women from the South and five from the North, mandated to
explore the effective inclusion of gender concerns in the peace process.”’ The effectiveness
of this remains to be seen, since the peace process has been on hold for over a year and

uncertainty appears to be clouding the process again.

9 http://www.un.org/womenwatch/daw/egm/peace2003/reports/CASESTUDY .pdf
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4 COUNTRY STUDY: NEPAL

4.1 Introduction?*°

When thinking about the concept of freedom of expression in any given society, one would
have to consider the history of the polity with specific regard for the distribution of political
power.”*! In the case of Nepal, this would mean looking back first at the history of the
formation of its political society during the course of its territorial consolidation during the
eighteenth century and the subsequent evolution of the distribution of power during the
nineteenth and twentieth centuries. This would require us to provide a brief sketch of the
processes that resulted in the territorial Nepal of today and its subsequent historical trajectory.
The first part of this paper reviews the historical context. In addition, an overview is provided

of the struggles between the state and the citizens over the right to freedom of expression until

the demise in 1990 of the so-called ‘Party-less Panchayat System’.

The paper then looks at the constitutional guarantees of fundamental rights enshrined in the
Constitution of Nepal 1990 before going on to discuss at length the growth of the independent
media in Nepal in the past 14 years. The structural characteristics of the Nepali media
landscape and how they impinge upon its performance as a medium of expression are
examined. In this section, the growth of non-governmental organisations (NGOs) is
considered and how this has extended the realm of freedom of expression in Nepal. The next
section reviews the restrictive legal framework that has impinged on freedom of expression in
Nepal, especially since the imposition of the state of emergency in November 2001 (which
was lifted in August 2002). The policies and practices regarding control of information with

respect to the present conflict by both the State and the Maoists are considered. Lastly, we

0 Written by Pratyoush Onta, consultant for the South Asia Forum for Human Rights. The author would like to
acknowledge the following persons: Mohan Mainali, Deepak Thapa, Govinda Bandi, Mandira Sharma, Seira
Tamang, Taranath Dahal, Hem Bahadur Bista, Aditya Man Shrestha, Binaya Kasaju, Pradip Ghimire, Sudhir
Sharma and several other individuals for conversations that helped to think about the issues covered in this
paper. Comments on earlier drafts by Rita Manchanda, Tapan Bose, Bhaskar Gautam, Ramesh Parajuli, Rama
Parajuli and an anonymous reviewer have helped to write the present version. I am also grateful to Navaraj
Humagain, Pravakar Gautam, and Devraj Humagain for help in locating some of the references cited in this
article. I would like to thank all of the above while assuming sole responsibility for the paper.

! The research for this paper was completed in early August 2004. Hence except for some brief references, this

paper does not incorporate happenings in Nepal since then.
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examine the negative effect of these restrictions and conclude with some thoughts on

openness and the peace process.

4.2 Historical Development

Territorial consolidation and Rana Century

What we know as Nepal today is the result of territorial consolidation activities that started
from the relatively impoverished tiny kingdom of Gorkha in the early 1740s. Under the
leadership of King Prithvinarayan Shah (r. 1742-1775), Gorkha set out to conquer and rule a
long stretch of land in the central Himalayas.”** Despite the phenomenal growth of the
Kingdom, its leadership continued to come from a small set of families from the heartland of
Gorkha. This class was completely dependent upon the king for its economic security and
hence could not become the basis for the growth of oppositional power centres in Nepali
society. Under the absolute control of the King, Nepal functioned as a socially hierarchical
Hindu polity with no legal or constitutional recognition of ideas related to the concept of

freedom of expression.

This was the situation in the first half of the nineteenth century when one faction of the royal
supporters, the Kunwars, usurped power in 1846. By eliminating its rivals, the Kunwars were
able to even relegate the Shah Kings to the margins of power until 1951 and re-title
themselves as the Ranas. Their strategy for retention of power was a composite of diplomacy
vis-a-vis British India and ruthless control of public life inside Nepal. In the 1930s and the
1940s, some activists inside Nepal organised themselves under the banner of political entities,
some of which later appeared in the form of political parties. In 1950, an armed resistance was

launched and Rana rule came to an end in February 1951.%%

What was the state of freedom of expression in Rana Nepal? With respect to ‘mass media’
there wasn’t much around. Although a newspaper, Gorkhapatra, was started in 1901, its

operation was fully controlled by successive Rana premiers and their functionaries. While a

242 Regmi, Mahesh C. 1995. Kings and Political Leaders of the Gorkhali Empire 1768-1814, Hyderabad: Orient
Longman.
¥ Shaha, Rishikesh. 1990. Modern Nepal: A Political History 1769-1955. 2 vols. Riverdale: The Riverdale
Company.
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magazine, Sharada, was allowed to be published from Kathmandu from 1934, its editors were
careful not to publish any material that would upset the Ranas, who did not permit the
publication of any other periodicals until the very last days of their rule. By about 1920,
opposition to Rana rule had emerged, most potently among Nepalis living in India and
manifested mainly through publications from the Indian cities of Banaras and Darjeeling. The

import of these publications into Nepal was severely controlled.

Bala Krishna Sama (1903-1981) — himself a Rana but not in elligible to become a ruler and
who later became one of the pillars of 20" century Nepali literature — described the

environment of the early 1920s in the following manner in his autobiography:

“I was feeling suffocated in the environment then prevailing in Nepal. The red blood
inside me used to criticise that situation every moment. But Premier Chandra
Shamsher’s beard used to entangle my pen and would not let me move forward. The
piercing look of his eyes, ones that seemed as capable of destruction as a rocket, could

dry up the ink that had even arrived at the tip of my pen”.***

Although Ranas had instituted an office to promote the publication of books in Nepali during
the second decade of the 20" century, its de facto function was to censor the circulation of
books that were deemed to be deleterious to their rule in Nepal. Public education was almost
non-existent and the circulation of ideas that were considered to be detrimental to the reign of
the Ranas was severely proscribed inside Nepal. In 1930, several persons were punished for
trying to open a library in Kathmandu. Those whose writings seemed oppositional in terms of
even the literary motifs they contained were often forced into exile or given long prison

sentences.

Those who had managed to bring radio sets into Nepal (from the late 1920s) had to seek
special permission. During WWII (when Nepal had committed huge numbers of its own
troops and Gurkha recruits to the British cause in the war), even these sets were seized from
the few who owned them as the Ranas did not want members of the general public to listen to

broadcasts that could have a detrimental impact on how they were justifying their support to

244 Sama, Balkrishna. 2029 v.s:22. Mero Kabitako Aradhan. Vol. 2. Kathmandu: Sajha Prakashan.
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the Allied forces. In June 1941, when German troops reached the outskirts of Moscow,
rumours spread in Kathmandu that British loss was imminent. Hence the Ranas decided to
seize radio sets from most of the owners.** These sets were kept for five years until the ban
on radios was revoked in mid-1946. While many parts of the world were already experiencing
what historians would later call the “golden era” of radio (i.e. the 1930s and the 1940s), there
were no radio stations inside Rana Nepal. The present day state-owned entity Radio Nepal
was born during the last phase of the anti-Rana movement in 1950-51.%*° Hence, throughout
1950, Nepal did not have independent newspapers or radio stations. The social basis for a

culture promoting freedom of expression was almost non-existent until then.

Post-Rana decade

After the fall of the Ranas, the “Interim Government of Nepal Act 2007 came into force in
April 1951. This Act provided for a judiciary that was independent of the executive branches
of the government. This Act guaranteed that the citizens of Nepal shall have, among others,
the right to freedom of speech and expression, to assemble peacefully without arms, to form
associations and union, to move freely throughout Nepal, and to practice any profession,
occupation, trade or business.**’ This was followed through, in the next two years, with the
Press and Publication Registration Act 2008 BS and the Press and Publications Act 2009 BS.
The Press and Publications Act 2009 BS listed a set of ‘crimes’ that all printed matters had to
avoid. These included the stipulation that printed matters should not incite government
workers against their duties and service to the King. It also included the provision that in the

public interest, the government can put a stop to any news, criticism and publication.

** Pandey, Bhim Bahadur. 2039 v.s. Tyas Bakhatako Nepal. Vol. 1. Kathmandu: Centre for Nepal and Asian
Studies, Tribhuvan University, pp.375.

6 When opposition to their rule began to gain momentum in 1947, the second last Rana premier, Padma
Shamsher issued a “Government of Nepal Act 2004 BS” in January 1948. The Act in general sought to preserve
Rana rule while, in its part II entitled “Fundamental Rights and Duties”, some provisions were made to provide a
semblance of a polity run under the rule of law. While freedom of speech and the liberty of the press seemed to
be guaranteed by this Act, their substantive content was left undefined. In addition, their conditional recognition
through the clause “subject to the principles of public order and morality” meant that the Ranas ultimately could
restrict the domain of these rights. Moreover, the whole Act was a still-born document as other powerful Rana
factions did not support it.

247 Shaha, Rishikesh. 1990. Modern Nepal: A Political History 1769-1955. 2 vols. Riverdale: The Riverdale
Company, pp.251-254
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After much delay, a constitution was promulgated in 1959 and it guaranteed personal and
political fundamental rights. Every citizen was entitled to freedom of speech and expression,
freedom of assembly without arms, freedom to form associations or unions and freedom to
move to or reside in any part of Nepal. However this constitution failed to make the people of
Nepal ultimately sovereign over their political destiny as it vested with His Majesty the King
emergency powers that allowed him to suspend the whole constitution and assume all powers

otherwise vested in the Parliament or any other governmental body.

How can we characterise the 1950s from the point of view of freedom of expression? Free
from the fear characterising the Rana century, Nepali intellectuals sought to exercise their
right to explore uncharted territories. This was accomplished through a brisk growth in the
number of small publications in Nepali, English, Newari and Hindi from Kathmandu and
some other urban areas of Nepal. The state-owned Gorkhapatra continued to be published,
three times a week. In the meantime, several privately run newspapers came into existence.
Many of these were started by political and social activists, often as one-person ventures and

had very short lives.

There was also a growth in the number of libraries, schools, colleges, periodicals, journals,
and books. The realm of analytical expression about Nepali society increased exponentially
even though it remained true that in a Nepal that had just emerged from the grips of the
Ranas, the set of people who did engage in intellectual activities remained small and confined
to male Brahman, Chhetri and Newars, i.e., those who occupied the higher echelons in the
caste hierarchy. Most of the production and consumption of media was limited to the literate
set in Kathmandu and a few other urban areas of the country.”*® Some experiments with
educational radio were launched over Radio Nepal in the mid-1950s and it was used by the

government in the months leading up to the 1959 elections for voter education.

Panchayat’s three decades (1960-90)
Using various pretexts as justification, King Mahendra used the emergency power articles of
the 1959 Constitution to dismiss Prime Minister B.P. Koirala’s government, dissolve the

parliament, and assume all executive state power in December 1960. After he became an

% Baral, Lok Raj. 1975. The Press in Nepal (1951-74). Contributions to Nepalese Studies. 2(1): 169-186.
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absolute monarch, political parties were banned and their leaders were imprisoned for most of
the 1960s. In 1962, King Mahendra promulgated the constitution of what was called the
"Party-less Panchayat Democracy”. Political parties were not allowed to function because
they were thought to be inherently divisive, faction-oriented and incapable of playing “an
integrative role in the Nepali context”.”*” The Panchayat Constitution conceived a multi-tier
political set-up led by the King who was projected as the sole institution that could ‘unify’ all
Nepalis and rally them to the cause of the development of the country. It put village
communities (panchayats) at the bottom of this system, showcasing this feature as the proof
of the decentralisation of power, and deployed notions of community-led mobilisation as
being central to the system’s political logic. The Panchayat Constitution committed itself “to
end all forms of exploitation — social, political or economic — through class co-ordination and

harmony”. >

The 1962 Constitution guaranteed freedom of speech and expression and the freedom to
assemble peacefully and without arms but it did not guarantee the right to form unions and
association (this was later included after the first amendment in 1967). Several restrictions
were also placed on the exercise of fundamental rights for the “sake of public good.” After he
took over, King Mahendra set out to control the available means of communication and
establish offices that could be used to disseminate government messages favourable to his
regime and censor items that could damage its interests. Private Nepali newspapers and their
editors who were critical of the King’s regime were variously punished. Several newspapers
were banned for various periods of time.*" Correspondents from some foreign newspapers
were thrown out of Nepal and foreign newspapers were subject to censorship (from
November 1961) before they were allowed to be sold in Kathmandu. In 1962, two
independent news agencies were nationalised and merged into one to form the government

controlled agency, Rastriya Samachar Samiti.

%9 Shaha, Rishikesh. 1990. Three Decades and Two Kings (1960-1990): Eclipse of Nepal’s Partyless Monarchic
Rule. New Delhi: Sterling Publishers, pp.5.

»% Koirala, Bharat Dutt. 1981. Nepal’s Panchayat Democracy. 4™ revised edition. Kathmandu: Department of
Information, pp. 4.

»! Chauhan, R.S. 1971. The Political Development in Nepal 1950-70: Conflict between Tradition and
Modernity. New Delhi: Associated Publishing House.
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Ministers in the Panchayat regime asked the press to be “useful” and avoid ‘“unhelpful”
criticisms of the government.””” Newspapers were subject to be censored by a government
authority before being sold in the market. King Mahendra’s government also enacted the
General Security Act in 1961 to repress political opposition. A new Press and Publication Act

was brought into existence in 1963. Its Article 30 stated:

“His Majesty’s Government may issue an order directing the suspension of any news,
criticism, or publication in case it is deemed reasonable to do so in the public interest.

No appeal or complaint shall be entertained against such order” >

This section was described by some sections of the private and oppositional press “as a screen
for all evils, notably the growing list of powers, anti-popular measures, corruption and so
on”.”* As the relationship between the Panchayat Government and journalists working for
oppositional newspapers became increasingly strained, the former tried to impose a “code of
conduct” on the journalists to tame them and bring them “in line with the Principles of the

Panchayat System”.”> In 1970, the Press Act was somewhat modified by including “the

provision for appeal to guarantee judicial protection of the Press”.>

After the imposition of the Panchayat System, media owned by the government such as the
Gorkhapatra newspaper and the only radio station in Nepal, Radio Nepal, were turned into
the service of the regime. Gorkhapatra was converted into a big-size daily from February
196177 To try to showcase to the international community both how ‘indigenously
democratic’ the Panchayat System was and how much progress Nepal was making under it,
the government started two publications in English in the mid-1960s. In October 1964, the

Panchayat Government started a weekly magazine called The Nepalese Perspective, whose

»? Baral, L.S. 1974. The New Order in Nepal under King Mahendra, 1960-62: An Assessment. International
Studies 13(1), pp.50.
>3 Ibid. pp.174.
>* Ibid.
zzz Baral, Lok Raj. 1975. The Press in Nepal (1951-74). Contributions to Nepalese Studies. 2(1), pp.175.
Ibid.
257 Baral, L.S. 1974. The New Order in Nepal under King Mahendra, 1960-62: An Assessment. International
Studies 13(1).
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editors were some of the biggest apologists for the system.”® In December 1965, it started an

English daily, The Rising Nepal.

Given the high illiteracy rate of the population and the difficulties of transporting newspapers
over an unforgiving terrain, Radio Nepal, was by far the more attractive among the media
used by the Panchayati state for its own purposes.”” It was used to serve both the state’s
ideological needs and its nation-building imperatives. On the one hand, gate-keeping practices
that were consistent with the ideological underpinnings of the Panchayat regime meant that (i)
only programmes consistent with the overall ideological cultural matrix of the Panchayat
regime were broadcast and (ii) only the Nepali language was allowed over Radio Nepal after
1965 in its current affairs and educational programming. News broadcast in Hindi and Newari
was stopped. The policing of the Panchayat-inspired Nepali identity also influenced its
entertainment programmes, where even though songs in other languages of Nepal, and in
Hindi and English were broadcast, in the main, only certain kinds of music and songs were
promoted in the name of serving ‘Nepali—ness’.260 On the other hand, as part of its role in
“arousing development consciousness among the masses”,”®! Radio Nepal broadcast

programmes related to farming, education, family planning, health and a whole host of other

development themes.

King Birendra succeeded his father, King Mahendra in 1972 and continued — more or less —
on the same course of development. Student-led protests in the late 1970s resulted in the
national referendum in May 1980 regarding the question of whether the citizens of Nepal
would like a multi-party system or an ‘improved’ Panchayat system.”®* Once the referendum

was announced, the Panchayat regime was forced to relax its control over freedom of speech

28 The editor-in-chief was Dr Mohammad Mohsin, who became the minister of communication as this essay
was being finalised in early July 2004. The Foreign and Economic editor was Mr Pashupati SJB Rana. Internal
Editor was Mr T. R. Tuladhar.

»9 See: Onta, Pratyoush, Debating beyond foreign investment in Nepali media. The Himalayan Times
(Perspectives supplement), 22 February 2004, pp. 4, and Onta, Pratyoush. Independent news in FM radio. The
Kathmandu Post, 8 July 2004, p. 4, and Onta, Pratyoush, Democracy and duplicity: the Maoists and their
interlocutors in Nepal. In Himalayan ‘People’s War’: Nepal’s Maoist Rebellion. Michael Hutt, ed., 2004,
pp-136-151. London: Hurst and Co, and Onta, Pratyoush. 2004. The Right to Information. Nation Weekly, 5
September, pp. 30-31.

20 Grandin, Ingemar. 1989. Music and Media in Local Life: Music Practice in a Newar Neighborhood in Nepal.
Linkoping: Linkoping University.

26! Khatri, T.B. 1976. Mass Communication in Nepal. Kathmandu: Department of Information, pp.36.

262 Shaha, Rishikesh. 1990. Three Decades and Two Kings (1960-1990): Eclipse of Nepal’s Partyless Monarchic
Rule. New Delhi: Sterling Publishers.
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and expression. For the referendum to be seen as legitimate, the regime had to allow public
debate about issues that would inform people’s choice of either an ‘improved’ Panchayat
system or a multi-party system. Hence, an ordinance allowing for such debate was issued in
June 1979. However, it did not go as far as acknowledging the legality of political parties, as
they were still banned under the then existing Panchayat constitution of 1962. After revisions,
it was passed as an Act in August 1979. Oppositional and private newspapers took advantage
of this relaxation and their use of the relatively open environment during the months leading
up to the Referendum in May 1980, has had — according to the view of one analyst — a lasting
impact on the Nepali press.”® After the verdict of the Referendum went in favour of the
Panchayat System, the extra freedom provided to the Nepali press was again withdrawn
through a new Press and Publication Act issued in the early 1980s. Newspapers critical of the
Panchayat regime, were banned for various lengths of time throughout the 1980s. There was
even an attempt to assassinate an editor whose paper had exposed the doings of a powerful

camp within the Panchayat monolith.

It must also be pointed out here that King Mahendra’s imposition of Party-less Panchayat
politics in Nepal received tacit support from the United Kingdom and the USA. Queen
Elizabeth visited Nepal in February 1961, less than three months after the dismissal of the
multi-party political set-up in Nepal. British development aid to Nepal up to the beginning of

the 1990s was closely tied to UK’s foreign policy interests in Nepal.”**

According to this
view, these interests have largely been formed around the recruitment of Nepalis as soldiers in
the British Gurkha regiments. As long as the Nepali monarch could insure the continuity of
the recruitment arrangement, it made very little difference to the UK whether or not there was
multi-party democracy in Nepal. Panchayat’s multi-tiered political set-up was interpreted by
the US as a good model for development from the community level to the national level and
its party-less system was interpreted as one-party rule.”®® Hence, while rhetorically there

might have been gestures to the contrary, the US and the UK supported King Mahendra even

263 Nepal, Kishor. 2057 v.s. Janmat Sangrahadekhi Jana Andolansamma: Nepali Patrakaritako Bikas ra

Prabhav. Kathmandu: Vyabasayik Patrakarita Pratisthan, pp.8.

% Nickson, R. Andrew 1992. Foreign Aid and Foreign Policy: The Case of British Aid to Nepal. Birmingham:
Development Administration Group, School of Public Policy, The University of Birmingham.

% Isaacson, Joel, Christa A. Skerry, Kerry Moran and Kay M. Kalavan. 2001. Half-a-Century of Development:
The History of U.S. Assistance to Nepal 1951-2001. Kathmandu: United States Agency for International
Development.
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after he had removed and imprisoned democratically elected representatives of the people of
Nepal. International media consultants from UNESCO and other multilateral or bilateral
donor agencies advised Panchayat governments to harness the media for national
development without uttering a single word about the need for democratising the polity or

respect for the freedom of expression.

To summarise the argument that has been developed in this section, we could say that the
Panchayat system continued the political culture built around the muzzling of dissent that had
flourished during the Rana period. While on the one hand, state-owned media was deployed
to provide a picture of development and ‘happy and peaceful’ Nepalis led by the monarch, on
the other hand, restrictive laws and administrative hounding created a social geography of
fear. By keeping Nepal’s power structure very much intact in its traditional fold revolving
around the King (backed by the Royal Nepali Army) the system stunted the possibilities of

democratic growth in Nepal.

Certain levels of educational achievements and exposure as well as the gradual development
of non-governmental sectors of employment introduced some degrees of freedoms including
the freedom of expression in Nepali public life. But these freedoms were severely policed and
circumscribed. Dissenters spent long years in prisons or in self-exile. The judiciary on the
whole did very little to protect the rights of these dissenters. Professionals from various walks
of life who refused to comply with the system suffered in terms of career dislocations and
difficulties. Because NGOs were also severely policed by the state, the growth of the non-
governmental sector was stunted. The few NGOs that were allowed could hardly function as
alternate sources of news or be producers of media themselves. Despite the platitudes of
Panchayat apologists, Nepali society in general, paid a heavy price because of the ambitions
of King Mahendra and his successor King Birendra. A political system that spoke about
creating an exploitation-less society in 1962, left Nepal as one of the poorest countries in the

world in 1990.2%
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GLOBAL CAMPAIGN FOR FREE EXPRESSION

4.3 The Democratic Experience

The Jana Andolan (People’s Movement) of 1990 put an end to the Panchayat system.
Subsequently, the Nepali people promulgated a Constitution that finally recognised their
sovereignty as supreme. A bi-cameral, multi-party political set-up was brought into existence
by the Constitution of Nepal, 1990. This Constitution is a landmark document in the history
of the country, for the guarantees it provides as fundamental rights of the citizens of Nepal.
These include the right to freedom of thought and expression, right to assemble without
weapons, right to establish organisations, right to information, and the right to protection from
censorship. These are fundamental legal guarantees without which the growth in Nepali
media, non-governmental organisations and social movements since 1990 would not have
been possible. The Constitution, however, also provides for restrictions on these rights. For

instance, Article 12(2a) guarantees freedom of thought and expression provided that:

(1) nothing mentioned in sub-clause (a) shall be deemed to prevent the making of laws
to impose reasonable restrictions on any act which may undermine the sovereignty
and integrity of the Kingdom of Nepa