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1. Introduction

On 27 July 2006, the Parliament of Moldova passeewa Audiovisual Code(the Code), a
wide-ranging piece of legislation designed to replthe existing laws on both privatend

public broadcastinjand to bring the country’s legal framework for doasting into line
with international standards.

ARTICLE 19 understands that the ‘Coordinating Caunaf the Audiovisual’ (the
Coordinating Council), the body charged under thedeC with regulating the private
broadcasting sector, is currently undertaking aewe\of the Code with a view to proposing
amendments to Parliament. This Comment aims toriboig to the review process by
identifying discrepancies between the Code andnat®nal standards and best practice in
the area of freedom of expression. It builds orearier, comprehensive analysis of the draft
Code prepared by us in April 2006.

While this Comment focuses mainly on outstandingbfams, ARTICLE 19 broadly
welcomed the adoption of the Audiovisual Code, fthal text of which incorporated many
improvements suggested by domestic NG@= Council of Euroffeand the OSCE as well

as by ARTICLE 19. All-in-all, the Code provides taosig legal basis for the development of
an independent and pluralistic broadcasting larmsda Moldova. At the same time, we
stress that achievement of Code’s aims is not gi@pgjuestion of good legal drafting but also
requires sustained political will to implementritgood faith. We are troubled that the Code
appears to have been used as a justification foainemeasures which are at odds with its
spirit, such as the disorderly privatisation of theal Antena C and Euro TV channels in the
run-up to the May 2007 local elections.

This Comment is based on general internationabstais regarding freedom of expression, as
elaborated by the European Court of Human Righteerohuman rights courts and
constitutional tribunals around the world, and esait in recommendations by the Council
of Europe’s Committee of Ministers. The relevanansiards are summarised in two
ARTICLE 19 publicationsAccess to the Airwaves: Principles on Freedom gfré&ssion and
Broadcast Regulation(the ARTICLE 19 Principleg) and A Model Public Service

! Audiovisual Code of the Republic of Moldov@ddul Audiovizualului al Republicii Moldoya_aw No. 260-
XVI of 27 July 2006, published iMonitorul Oficial No. 131, in force on 18 August 2006. This Comnreties
on an unofficial translation provided by the Indegent Journalism Center. ARTICLE 19 takes no resitdlity
for comments based on erroneous or misleadinglatiors

% Audiovisual Law, Law No. 603-XIIl of 3 October 199

? Law Regarding the Public National Broadcasting @any ‘TeleRadio Moldova’, Law No.1320-XV of 26
July 2002.

* Available online in English dittp://www.article19.org/pdfs/analysis/moldova-amdsual-code.pdéand in
Moldovan athttp://www.article19.org/pdfs/analysis/moldova-amdsual-code-mold-.pdf

® See, for example, ‘Pleadings to adjust the natibraadcasting legislation to European standaiesport of
the representatives of civil society’, at

http://www.ipp.md/files/Publicatii/2006/Pledoariit pmbunatatirea legislatiei_audiovizualului_englelna

® Analysis and comments on the draft audiovisualeCafithe Republic of Moldova by Eve Salomon anddkar
Jakubowicz, ATCM(2006)004, 15 May 2006 hip://merlin.obs.coe.int/redirect.php?id=10332

" Comments on the draft Audiovisual Code of the Rtipwof Moldova by Dr. Katrin Nyman-Metcalf, OSCE
Expert, 7 April 2006, atittp://www.osce.org/item/18723.htpand additional comments of 10 May 2006 at
http://www.osce.org/item/19078.html

8 London, April 2002. Available online attp://www.article19.org/pdfs/standards/accessaiesgpdf
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Broadcasting Law, which translates the ARTICLE 19 Principles intodedorm as they
relate to public service broadcasting.

A summary of recommendations is provided at theadridis Comment.

The Code is divided into nine Chapters. Chapteets ©ut a number of definitions and
delineates the scope of the Code. Chapter Il istlesht“Audiovisual Communication
Principles” but in fact contains a mixture of gealeprinciples and specific rules on the
content of broadcasts. Chapter Il contains furpacific rules on advertising, teleshopping
and sponsorship. Chapters 1V-VI and VIII cover ptey broadcasting, and include provisions
on the procedure for licensing private broadcastarssanctions for non-compliance with the
Code, and on the establishment of the Coordina@ogncil. Moldova’s public service
broadcaster, Teleradio Moldova, is regulated byp@raVil. Chapter IX sets out a number of
final and transitory provisions.

This Comment follows the same order.

2. Scope of the Code

Overview

The rules on the functional scope of the Code -ethrer words, on which activities are

covered by it — are found in the first two articl@sticle 1 establishes that the Code will apply
to “broadcasting and/or re-broadcasting by mean$\ofand radio”, with the exception of

“audiovisual communication by means of closed-dirdl¥ and radio which is not intended

for mass reception, as well as the activity of rddio-amateurs.” The term ‘broadcasting’ is
defined in Article 2(a) as “initial coded or nonemx broadcasting through radio-electric
waves, cable or satellite, of program servicesheel for the public”.

Analysis

These definitions are clear and adequate, but sanflarises as a result of the use of another
term to denote broadcasting activities, ‘audiovissmmmunication’. This concept is defined
in Article 2(h) as “offering different program s&w®s to the public by using terrestrial
frequencies and other technical means (broadcastiegtellites, cablelnternet, etd”
[emphasis added]. As noted above, Chapter Il igtleh “Audiovisual Communication
Principles”; it therefore would appear that thistpe the Code applies not only to terrestrial,
cable and satellite broadcasting, but also to w&bwp and other new technologies for
delivering streaming audio and video content.

We are not sure whether the term ‘audiovisual comoation’ was specifically chosen to

bring the Internet within the ambit of Chapter hipwever, we stress that the Internet is a
fundamentally distinct medium that calls for difat regulatory treatment than broadcasting.
For example, the rules found in Chapter Il on pmdit balance are appropriate to

broadcasting, but not to the Internet. The medraudh which traditional broadcasts are
delivered, such as the electromagnetic spectrum,fiaite, meaning that the State must
intervene in order to ensure that the availablenobks are used in a pluralistic way, allowing
all political parties a voice. On the Internet, bygntrast, anyone can in principle open a

® London, June 2005. Available onlinehdtp://www.article19.org/pdfs/standards/modelpsbizoif
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website including webcasts, meaning that thereisaed or justification for State regulation
of balance and pluralism.

The Special Mandates on Freedom of Expressioneofthited Nations, the Organization of
American States and the Organization for Secunity &ooperation in Europe stated, in a
Joint Declaration:

No one should be required to register with or abfsrmission from any public body to operate
an Internet service provider, website, blog or otheline information dissemination system,
including Internet broadcastifg.

We therefore recommend simply deleting the mentiine Internet from Article 2(h).

3. Principles and Rules Applicable to All Broadcasters

This section considers the principles and ruledasoed in Chapter Il, which applies to all
broadcasters, whether private or public.

3.1. Content restrictions

Overview

Articles 6-10 set out a number of rules on the eonof broadcasts, dealing with such matters
as hate speech, protection of minors and polibeédnce. For example, Article 6 prohibits the
broadcasting of programmes which incite to “hamadgrounds of race, religion, nationality,
or gender,” and requires broadcasters to take stihgdor technical measures to prevent
minors from watching programmes which could hareartidevelopment. Article 7 requires
all broadcasters to strive for pluralism in theiogramme services and provide “equitable,
balanced and impartial” coverage of elections. in@vision also requires news reports to be
accurate, not to twist reality and to draw on saveources where they concern conflict
situations. Article 10 makes it clear that viewarsd listeners have certain rights in their
relationship with broadcasters, such as a rightctimprehensive, objective and accurate
information”.

Analysis

In principle, many of the restrictions found in @kex Il pursue legitimate aims. We are
concerned, however, at the broad and vague languseeé in relation to some of them,
including such terms as “equitable”, “balanced’mpiartial’, “comprehensive”, “objective”
and “accurate”. These are certainly worthy goals, fbrther clarification is required so that
broadcasters understand what is expected from tarchso that the provisions of Chapter Il
are not abused for political ends. For example, réguirements to provide “complete,
objective, and accurate information” and to enghee“correctness and impartiality of news
programmes” could easily be abused since theseagnge terms, yet many countries impose

some obligation on broadcasters to make an efiatisseminate accurate information.

The Code would become long and unwieldy if Chafiteontained precise definitions of all
the terms it used. Instead, we recommend followlregbest practice of other countries, which

19 Joint Declaration of 21 December 2Q0&vailable ahttp://www.article19.org/pdfs/standards/three-maesia
dec-2005.pdfSee also thBeclaration on freedom of communication on theriméissued by the Committee of
Minister of the Council of Europe, 28 May 2003.
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is to clarify these matters in a separate, bindiode of conduct. By way of example, in the
United Kingdom, Section 320 of the Communicatiorts 2003" imposes similar obligations
on broadcasters as Chapter Il of Moldova’s AudigaisCode. Amongst others, it requires
broadcasters to maintain “due impartiality”. Howevthis term is elaborated clearly in a
detailed Broadcasting Code (see ng).

Meaning of “due impartiality” in the United Kingdom :

“Due” is an important qualification to the conceyftimpartiality. Impartiality itself meang
not favouring one side over another. “Due” meareqgadte or appropriate to the subject and
nature of the programme. So “due impartiality” does mean an equal division of time has
to be given to every view, or that every argumertt avery facet of every argument has to|be
represented. The approach to due impartiality naaty ®ccording to the nature of the subject,
the type of programme and channel, the likely etqiem of the audience as to content, and
the extent to which the content and approach izadlied to the audience. Context, as defined
in Section Two: Harm and Offence of the Code, ipontant.

We note that Article 40(f) of the Code indeed feres the adoption of a Code of Conduct by
the Coordinating Council of the Audiovisual. Arecb8(7) further states that the Code of
Conduct must be adopted “within a reasonable tiame&” and in consultation with
broadcasters and other stakeholders. It is not,dheavever, what topics specifically should
be dealt with in the Code. It would be useful ttraduce a provision into the Audiovisual
Code which elaborates on the content of the Codeooiduct, and specifically required that
the terms and concepts found in Chapter Il befedrby the Code.

We further note that Article 10(3) states that “tdwairt shall act in order to protect the rights
of program consumers if the holder of such rightsifies about any violation.” In most
countries, enforcement of the broadcasting lawyelsas the code of conduct if there is one,
is in first instance the responsibility of the hidoast regulator; as will be discussed below in
section 4.2, the Coordinating Council for the Awisoal is indeed competent to receive
complaints from individuals. This has several ada&gas compared to enforcement by the
courts: the Council possesses specific expertideraadcasting, will often be able to handle a
case faster, and may be more accessible to ordipaople, if they are able to submit
complaints to it without the help of a legal remestive. We recommend deleting Article
10(3).

3.2. Language and local content requirements

Overview
Article 11 sets out certain rules relating to tlenduage of broadcasts and imposes
requirements on the level of own, local and Eurog@@duction carried by broadcasters.

According to paragraph 1, by 1 January 2010 at [#@% of all frequencies should be in the
hands of stations broadcasting in the official lsage. Paragraph 9 states that broadcasters
serving minority language regions must carry asti€0% content broadcast in the official
language.

1 Available online ahttp://www.opsi.gov.uk/acts/acts2003/30021--i.ht@&3
12 The full text of the Broadcasting Code is avaiahthttp://www.ofcom.org.uk/tv/ifi/codes/bcode/
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Also from 1 January 2010, at least 80% of the @ounes broadcast must be own, local or
European production, and at least half of this eslmust be broadcast during prime viewing
hours (Article 11(2)). Cultural and music progransimaroadcast during prime time must
“include local production holding a share of atse@0% in the weekly volume reserved for
broadcasting the relevant genre of audiovisual yctdn” (Article 11(4)). Prime time is
defined for TV as the periods between 06:00-09:00 £9:00-23.00; and for radio as the
periods between 06:00-13:00 and 19:00-20:00 (Axt&fL)). Article 3(7) moreover states that
from the time of Moldova’'s eventual accession te European Union, broadcasters must
devote a minimum of 51% of their broadcasting timd=uropean works, with the exception
of the time allocated to news programs, sports wyesntertainment shows, advertising,
teletext services and teleshopping.

Finally, Article 11(3) imposes a requirement on ditcasters to ensure that “the own and
national production of news and analysis airedheytiroadcaster will be not less than 65% in
the official language” by 1 January 2007, risin@@86 by 2010.

Analysis
In general, we welcome the imposition of local emtrequirements, which should stimulate

the audiovisual industry of Moldova and ensure fhgtand radio programming becomes
more relevant to viewers and listeners. We haveems on the drafting of these provisions,
however, as well as on the imposition of languagpirements.

First, these provisions are often confusing, astl@atranslation. It is not clear, for example,
whether Article 11(4) means that 60% of all cult@ad music programmes broadcast during
prime time must be local production or, rathert thiathe total amount of such programmes
broadcast during a week, 60% must be local produend concentrated in the prime time

hours. We are similarly confused as to whetherchatl1(3) means that 65% of all news and
analysis programmes broadcast must be both owruptiod and in the official language, or

merely that 65% of own production of such programmmmeist be in the official language.

We note that it is impossible for a TV station l@oasting more than 17% hours per day to
comply with Article 11(2). This provision, as notgeéquires 80% of content to be own, local
or European production by 2010, of which half (tisa#0%) must be broadcast during prime
time. This means that a 24-hour station would leiired to broadcast 0.4 * 24 = 9.6 hours of
such content during prime time, whereas there ahg D prime time hours in a day. Article
11(2) also appears to deprive Article 3(7) of mokits relevance. Moldovan audiovisual
production qualifies as “European works”, so thatfact by 2010 broadcasters will be
required to carry 80% European works, far more than51% foreseen by Article 3(7) in the
event that Moldova joins the European Union. Thevision would be significant only if
Moldova jointed the EU prior to January 2010. Hoee\EU membership is not particularly
relevant in this context since Moldova has ratifigtge Council of Europe’€uropean
Convention on Transfrontier Televisiamd is already bound to ensure that at least 50% o
broadcasts are European works.

Second, we do not believe that the restrictionghenuse of non-official languages in the
Code are compatible with the right to freedom gdression. The choice in which language to
broadcast is an integral part of the right to faradf expression, protected under Articles 19
and 27 of thdnternational Covenant on Civil and Political Righto which Moldova is a

party. Read together, Articles 19 and 27 mean th&tate may not restrict the use of
languages other than the State language, excesgirte overriding public interests. The UN



ARTICLE 19
GLOBAL CAMPAIGN FOR FREE EXPRESSION

Human Rights Committee, the body of experts setaugupervise implementation of the
ICCPR, has said:

A State may choose one or more official languagasmay not exclude, outside the spheres
of public life the freedom to express oneself ia inguage of one’s choic&.

In a case interpreting a restriction similar to thee stated in Article 11(1), the Latvian
Constitutional Court held that given the currend@gpread use of non-State languages in the
broadcast media, in particular Russian, a limitabo the use of these languages “cannot be
regarded as socially needed in the democratic tyotié The reasoning of the Latvian
Constitutional Court relied heavily on Article 10 the European Convention on Human
Rights, which is substantively similar to Articl® ICCPR.

The OSCE “Guidelines on the Use of Minority Langesin the Broadcast Medid"state:

In regulating the use of language in the broadoastlia, States may promote the use of
selected languages. Measures to promote one or lamagaage(s) should not restrict the use
of other languages. States may not prohibit theafissny language in the broadcast media.
Measures to promote any language in broadcast ns@digld not impair the enjoyment of the

rights of persons belonging to national minorities.

As the OSCE Guidelines make clear, measures togimkmowledge of the official language
are permissible, but should not take the form mfsdriction on other languages. We are of the
view that the requirement of 80% own and natioreds in the official language cannot be
justified.

4. Private Broadcasting

In this section, we consider the provisions in @uele relating to private broadcasting, which
cover three topics: the administration of licen(@kapter IV); control and sanctions (Chapter
V); and the Coordinating Council of the Audiovis@@hapter VI).

4.1. Administration of licences

Overview

The foundation for licence planning in Moldova het‘Strategy for National Territorial
Coverage with Audiovisual Programme Services’, Wiparsuant to Article 35 of the Code is
developed by the Coordinating Council. The Stratisgy document stipulating a division of
the territory of Moldova into regions and localgtiéor the purposes of broadcasting, and
explaining how these will be covered with broadicasservices. The Strategy is adjusted
annually and forwarded to the ‘specialised cerpradlic authorities’ which are responsible
for administration of the electromagnetic spectrum.

According to Article 36, the specialised centrablziauthorities develop a higher-level plan,
called the ‘National Plan for Territorial Radio-elec Frequency Distribution’, which

18 Ballantyne and Others v. Canadal March 1993, Communication Nos. 359/1989 & 2888.

4 The Republic of Latvia — Constitutional CquBtase No. 2003-12-01-06, Judgment of June 5, 20@&lable
at: http://www.satv.tiesa.gov.lv/Eng/Spriedumi/02-01Q®). htm

15 October 2003: Office of the High Commissioner aatibihal Minorities.
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allocates part of the spectrum for broadcasting Tke plan must contain at least 6 national
frequencies reserved for radio and 5 national ®egies for television.

Broadcast licences for terrestrial broadcastingMaldova are to be distributed by the
Coordinating Council “on a contest basis” whileelces for broadcasting through other
means will be issued without contest (Articles 23@dd (2)). The procedure and requirements
for obtaining a licence must be published in Bhenitorul Oficial and on the website of the
Coordinating Council, and these are also the pladese new contests must be announced
(Articles 23(4) and (6)). During the contest peritile Coordinating Council is required to
publish information about the proposals it has ikek(Article 23(7)).

The criteria for deciding between competing appiices are listed in Article 23(3), and
include whether the proposal is in line with thgegkives of the national frequency plan,
whether granting the licence will promote pluraliamd prevent concentration of ownership,
whether the proposal is financially viable, and thiee the applicant proposes to offer own,
local and European productiorighe Coordinating Council takes its decision norlét@an 20
days after the deadline for applications, after“abjective and impartial examination of
applicant proposals” against the applicable catéArticles 23(8) and (9)). The Council's
decisions are appealable in court (Article 23(10)).

Licences are granted for between 6 and 7 yeargndigpg on the type of broadcaster (Article
23(5)). At the end of their term, licences are vese for a similar period at the request of the
licence holder, unless the broadcaster failed toptp with the licence’s terms (Article 24).
Licences can only be renewed twice and can befeéard only with the consent of the
Coordinating Council (Articles 24(3) and 26).

Article 25 sets out the conditions that a licendk eontain. These are mostly straightforward,
such as the name and type of the programme sethiedicence fee, the assigned frequency,
the duration of the licence and the obligation i broadcaster to comply with applicable
laws and the Code of Conduct. According to Arti2E(1)(n), the licence will also require
broadcasters “to respect program consumers’ rightsomplete, objective, and accurate
information, to free expression, to free opiniorrnfiation, ensuring the correctness and
impartiality of news programmes.” Paragraph 3 @& $ame article permits the Coordinating
Council to unilaterally amend the broadcasting g “with the purpose to adjust the
broadcaster’s activity to the new provisions inélddn the legislation in force”.

Within six months of obtaining a licence from theudcil, prospective broadcasters must
apply for a technical licence, which is grantedhivitfive days and is valid for the term of the
broadcast licence. The application is made to ther@nating Council which forwards it to
the public body charged with administering the &pme. The ‘specialised central public
authorities’ develop the procedure for grantinghteécal licences and determine the licence
fee and tariff for use of the frequency (Article)3These authorities may unilaterally change
a licence holder’s frequency “for technical reasonbecause of amending the National Plan
for Territorial Radio-electric Frequency Distribai” (Article 33).

Broadcasters who wish to retransmit another statiservice require the consent of that
station and authorisation from the Coordination @olu(Article 28), and, in this case, the
broadcaster is liable for the retransmitted confémticle 29). These rules do not apply to
material retransmitted from a broadcaster fallinder the legislation of an EU member State
or another State party to the European Conventiohransfrontier Television (Articles 29(2)
and 30(2)).
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Analysis

The provisions on the administration of licencesersubstantially improved in the final text
of the Audiovisual Code, compared to the draft agddpoy Parliament on first reading.
Nevertheless, some concerns remain.

We welcome the authorities’ intention, demonstraiedArticles 35 and 36, to allocate
frequencies according to a planned process. Thesesns could be improved, however, by
stipulating that the process leading to the adoptibthe Strategy and the Plan (insofar as it
concerns audiovisual broadcasting) will be open emlsultative, to ensure that the public
can make its views known on how the spectrum shbaldsed. Submissions received from
the public should be made available for inspechgrothers through being published on the
relevant body’s website.

Moreover, we believe Articles 35 and 36 shouldestdearly that the Plan and the Strategy
will share the available frequencieguitably based on the public interest. The Code currently
simply requires the Strategy to divide Moldova imémions and localities. In addition to
requiring this to be equitable, the Strategy shalkb ensure the same between radio and
television, and between public, commercial and comity broadcasters (for more on the last
category, see section 6 below).

The provisions concerning the organisation of lg@oompetitions are well drafted, but we
are concerned about the absence of any guaramtiesutth contests will actually be organised
on a regular basis. To ensure that broadcastergiva®g a regular opportunity to apply for a

licence, the Code should either stipulate a maxirmiarval between successive competitions
or, preferably, allow licence applications to be dmaat the initiative of an interested

broadcaster at any time, outside any tender praeedu

The criteria for deciding on licence applicatioms eelevant and consistent with international
best practice, although the technical capacityhhef applicant to implement the proposal
should be added as an additional factor to be taM®nconsideration. We also believe that
Article 23(3)(b) should be split into two separatems: first, whether the proposed
broadcasting service will contribute to a divers@adlcasting landscape, by providing
programming that meets needs which are not yetusdely served by other licence holders;
and second, whether granting the applicant a leemould lead to a danger of excessive
concentration of ownership in the broadcastingasedthese are two separate criteria which
are both important for the achievement of plurajiamd it would be better to make this clear
by listing them in separate paragraphs.

As regards the licence conditions, the principlat thicence holders are entitled to a
presumption of licence renewal is positive, sirtogill encourage broadcasters to make long-
term investments to improve their service. At tens time, we think Article 24(1) is too
absolute, as it guarantees renewal of the liceacariy broadcaster who complies with the
applicable laws and the Code of Conduct, regardidsthe quality of the service or its
contribution to pluralism in the broadcasting sectide recommend rephrasing this provision,
to the effect that the licence will ordinarily benewed if the broadcaster has complied with
its obligations, unless there is a clear publien@st in organising a new competition for the
licence.

We further wonder why licences cannot be renewedenttian twice. While it is certainly
justifiable to thoroughly review the performanceaobroadcaster after a period of 18 or 21
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years, if the service is found to be functioninglytbere would seem to be no reason to close
it down automatically. Furthermore, we do not bedighat content obligations, discussed
above, should be directly included in a licenceeagrent. It is sufficient for the licence to
include a requirement to respect the Code of Candagcis currently foreseen by Article
25(k).

We note that Article 23(6) states that announcesehticence competitions are supposed to
“state the fee for the broadcasting licence”, bat the Code fails to provide any clarification
regarding the level of the fee. Similarly, ArticBl provides that the ‘specialised central
public authorities’ will decide on the fee for thechnical license, as well as on “costs for
frequency usage”. We recommend, first, that a tdedule should be set and published by
the Coordinating Council, after a public consuttatiln this way, the fees will not be set at an
arbitrary level and will take account of what broasters are able to pay without
compromising on the quality of their service. Sataime requirement to pay three different
charges — a broadcast licence fee, a technicaldecdee and a frequency usage charge —
seems unnecessarily complicated. Instead, we reeowhrthat a single, combined fee be
established, and that a formula be worked out lariag this fee between the Coordinating
Council and the specialised central public authesit

In a similar vein, the requirement for applicantsoshave obtained a broadcast licence to seek
a further ‘technical licence’ appears to be an gessarily bureaucratic measure. We
recognise that the final text of the Code has sdmag¢wimplified the procedure by stipulating
that the Coordinating Council will forward the rest for the technical licence to the
specialised central public authorities. However bekeve that the licensing procedure should
serve as an all-in-one procedure and the Counaildrensure that licensees be automatically
given a frequency, in coordination with the relevauathorities. We also recommend that the
specialised central authorities should not be abkeansfer a station to a different frequency
unless there is an imperative need, and it is ossiple to wait to do this until the end of the
technical licence’s term. Moreover, the decisionwt be justified in writing, announced a
set number of weeks in advance and be subjecticiglireview.

Finally, we question the need for a separate apgproequirement for retransmission of
broadcasts. Whether or not a broadcaster planamsnit its own service or rely partly or
entirely on retransmissions is an important fadtotake into account at the time of the
licence application. Once a licence is grantedrt@applicant, however, there should be no
need to seek further approval for the manner ofstrassion of the service.

4.2. Control over broadcasters and sanctions

Overview
Article 37 of the Code grants the Coordinating Goluresponsibility to enforce the Code’s
provisions against broadcasters.

The Council can initiate an investigation against@adcasteex officig upon the request of a
public authority or after receiving a complaintrfra directly affected natural or legal person
(Article 37(3)). In case of a complaint, the Coorting Council must “examine the submitted
claims” within 15 days of receipt (Article 37(4)As a result of such investigation, the
Council can draw up a report, “take a decision ba administrative offence”, apply a
sanction or forward the case to law enforcementidsodh order to initiate a criminal

-10 -
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investigation (Article 38(4)). In case the Countiiids that one of the offences listed in
Article 38(2) has been committed, it may apply acsan. Permitted sanctions are a public
warning, the withdrawal of the right to broadcadvertisements for a certain period of time,
a fine, temporary suspension of the broadcastiogntie or permanent revocation (Article
38(1)). Sanctions must be applied in a graduateshera starting with a warning. A fine may
only be applied if the broadcaster fails to compligh the warning or if the offence is

repeated (Article 38(4)). Both Article 27(2) andtidle 38(5) define licence revocation as a
sanction of last resort, to be applied if less Ihaanctions have consistently failed to rectify
the problem.

Article 38 sets out a number of further procedsedeguards. Broadcasters must be informed
of an investigation against them and be given godpnity to make representations (Article
38(7). A decision to apply a sanction must be nai&d and published on the Coordinating
Council’'s website (Article 38(8)), and is open fupaal before a court “within the timeframe
set up by law” (Articles 38(9) and (10)).

Analysis
The provisions on control and sanctions were vaggiicantly improved before adoption of
the Code. Only a few concerns remain.

First, the drafting of this Chapter is at timeskiag in clarity and logical order. In Article
37(4), we are not sure whether the Coordinatingn€ivs investigation must beommenced

or completedwithin fifteen days of receipt of a complaint. Eén days would seem a very
short period within which to complete the investiga, especially given that the broadcaster
concerned has the right to present its case. Hawewe do believe that the Code should
stipulate a term within which the investigation mbge completed, in order to ensure that
broadcasters are not subjected to long periodsnoérntainty about their legal position. In
Article 38(7), some more detail about the righbofadcasters to defend themselves would be
helpful. For example, the Code should stipulate rifirimum amount of time allowed to
prepare a submission and whether the submissiaricshe made in writing or orally.

Second, the power of the Coordinating Council tere case to the police for a criminal
investigation could be justified in extreme sitoas; however, we believe the Code should be
clear that such referrals are only to be made @tifipd, exceptional circumstances, such as
direct incitement to a crime which has been condooe endorsed by the broadcaster.
Otherwise, referral to the police may just becomway of sidestepping the procedural
safeguards which the Coordinating Council is rezpliito observe. The Council should retain
its primacy as enforcer of the Code.

4.3. Structure of the Coordinating Council

Overview
Chapter VII of the Code sets out provisions refatim the establishment of the Coordinating
Council of the Audiovisual.

Article 39 establishes the Council as an autononpuisic body, with all the attributes of
public legal entities. The Council consists of 9miers. Nominations for membership can be
proposed by “community associations, foundatiorsgde unions, employers’ associations,
and religious cults”. These are assessed by trexigly parliamentary committee’ and the
Parliamentary Committee for Legal Issues, Appoimttseand Immunities, which both
prepare a report and forward candidates’ namesatbafent (Article 42(2)). Parliament
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approves candidates by a vote of three-fifthsinfgiwhich the two committees must propose
a new candidate within two weeks (Article 42(3)).

Candidates must possess a diploma of higher educatid five years of relevant experience,
be between 25 years and the legal age for retirerapaak the official language of Moldova
and not have a criminal record (Article 42(4)). @oli members serve in their personal
capacity for staggered terms of 6 years, and maybeoreappointed (Article 43). The

members elect a President and a Deputy Presidemgenthemselves by a simple majority
of votes (Article 45).

Article 44 sets out a number of rules of incomphltjp Concurrently with their term,
Council members may not hold any other public avgie position, “except for scientific or
didactical ones”; they may not be affiliated to ipohl parties or structures; and neither
members nor their relatives by blood or marriageg iman, directly or indirectly, stakes in
enterprises which would give rise to a conflictimterest, or use the title of member of the
Coordinating Council for personal financial gairewly appointed Members have 30 days to
resolve any existing incompatibilities, during wihitme they may not participate in votes
(Article 44(4)). In all other cases, incompatilyilitvill lead to dismissal (Article 44(5)).
Article 43(5) sets out a number of further situasioin which vacancies may arise: 1)
resignation; 2) expiration of the term of holdirige tposition; 3) conviction through a final
court decision; 3) loss of citizenship of the Rdpulof Moldova; 4) mental or physical
incapacity; 5) at reaching the legal retirement age

Funding for the Council comes from the State buddethe Republic, licence fee income,
“regulation expenses paid by the broadcastersamathount of 1% of the annual turnover”
and grants (Article 47(2)). The total level of fumgl “will cover the estimated costs of all
activities, so that the Council can fully, effeey and efficiently exercise its attributions”
(Article 47(1)). The Council submits a budget tolRanent annually which is discussed and
approved in a plenary session (Article 47(5)). falhds received from sources other than the
State budget must be paid into the so-called “Braatirs’ Support Fund”, which is governed
by a regulation adopted by the Council, and may mmtused for the remuneration of
members.

Members of the Council are paid a salary equivaten®0% of the Council's President’s
salary (Article 46), although the level of the Rdest’s salary is not specified in the Code.
Financial oversight of the Council is exercised Rgrliament, to which the Council must
submit an annual report of its activities (Artick&6) and 49).

Analysis
On the whole, we believe the structure of the Cduscwell designed and offers good

guarantees of its independence from political, cemuial or other unwarranted influence. A
few minor improvements could further strengthenlibdy’s autonomy and, in particular, its
reflection of society as a whole.

With respect to the appointment procedure, it isithe@ that nominations are not made by
political parties represented in Parliament, astivasase in earlier drafts, but by civil society
organisations. The selection process should, howele transparent; we recommend
explicitly stipulating in the Code that sessions aocuments of the two committees and the
plenary Parliament which address appointments le@ tgpthe public, and that any interested
party be make submission to the concerned commitleeaddition, in order to ensure that
civil society organisations are aware of their tigh make nominations, any vacancy on the
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Coordinating Council should be announced widelyuigh advertising, as is the case with
vacancies on the Supervisory Board of Teleradioddeh (see Article 56(3)(a)).

The absence of any guarantee that the composifiaheoCouncil will broadly reflect the
diversity of Moldovan society is a concern. The ahthis is not to appoint representatives of
each of the various interest groups and/or mirexito the Council; this would merely serve
to politicise it. Instead, the Council should briyarkflect the make-up of Moldovan society;
it should not contain only people who are idendfiwith one particular group or class. A
provision could be added to the Code along theaiig lines:

Membership of the Coordinating Council as a whdilalls to the extent that this is reasonably
possible, represent a broad cross-section of Mald®ociety.

In order to promote gender diversity, it may algoddvisable to stipulate a minimum number
of female members. We welcome the fact that ths dleeady been done in relation to the
Supervisory Board of Teleradio Moldova (see Artis6¢3)(c)).

The grounds for removal of a member of the Couao# mostly positive but still require
some attention. It is not clear, in particular, whaactly “conviction through a final court
decision” means; we suspect that it might refea twonviction for a criminal offence. If the
latter is indeed the case, the Code should stiptitett a member may be removed only upon
conviction for a violent crime and/or a crime oklibnesty or theft, and not simply for a
trivial offence. The emergence of one of the incatiplities specified in Article 44 during a
member’s tenure should be an additional groundeoroval.

Generally, we recommend that a decision to remoxeember should require a vote by the
same majority as is required for the appointmerat ofember, especially where removal is on
a subjective ground, such as “mental or physicapacities”. The member concerned should
be guaranteed an opportunity to appeal the decisioaurt according to ordinary procedures.

Financial independence of the Council and its memlzean important aspect of its political

independence. We welcome the fact that under tied fext of the Code, the Council may

receive income from a variety of sources and iswiwblly dependent on an allocation from

the general budget. The principle that the totetll®f funding should always be sufficient for

the Council to function effectively is also impartahowever, the Code should make it clear
that it is the responsibility of Parliament whemlibcates funding to ensure that this principle
is translated into reality. We also recommend thatCouncil’'s budget be determined every
three or four years rather than annually, both mprove foreseeability and to reduce
administrative burdens. The grant should be coeckfdr inflation every year.

We are concerned by the statement in Article 4#{@) broadcasters must apparently pay a
‘regulation fee’ of 1% of their turnover in additido the licence fee, the technical licence fee
and the ‘frequency usage charge’. As discussedeatios 4.1 above, in the interest of
transparency and predictability, broadcasters shfade one single charge which is set out in
a clear schedule. This charge could well be composa combination of a flat-rate fee and a
percentage of turnover, perhaps broken down irfferdnt elements, such as a charge for the
technical licence, a charge for the broadcast tieemegulatory costs and so on. It is
important, however, that a person or company censig participation in a licence
competition be able to assess relatively easilytwigoverall cost of the licence will be.

The justification for the rule that income from nRState sources should not be used to
remunerate Council members is not clear to us.dperthe purpose is to prevent the members
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from feeling “indebted” to broadcasters. Howevaéis tresult is only achieved by creating a
risk that the members will instead feel indebtedh®s majority in Parliament. The solution is
for members to have a legally set level of incotoeye paid out of the overall budget of the
Council, without distinction as to source. We reocoemd adding a provision to the Code
which clarifies what the salary of the Director $s, that the 90% rule of Article 46 becomes
meaningful.

Finally, the Code should set out in more detail tgeould be included in the annual report to
Parliament. A list of items to be included mightasefollows:

* acopy of the auditor’s report;

» a statement of financial performance and of cashd]j

» adescription of the activities of the Council digrithe previous year;

« information relating to licensing, complaints aedearch;

» a description of any sanctions applied by the Cibvuared the decisions
relating thereto;

» information relating to the Strategy for Nationadrfitorial Coverage with
Audiovisual Programme Services;

* an analysis of the extent to which it has met bectives of the previous
year,

» its objectives for the coming year; and

* any recommendations of the Council in the area@ddicasting.

The annual report should be required to be puldishad disseminated to interested
stakeholders.

5. The Public Service Broadcaster

Chapter VIl of the Code deals with Teleradio Moldpoldova’s public service broadcaster.
The provisions in this section can be divided imto categories:

» Teleradio Moldova’s governance structure (Articks65); and
* Provisions pertaining to the institutional indepence and budget of the company
(Articles 50, 52 and 64).

5.1.1. The public service broadcaster’s governance structure

Overview

The Code tasks a Supervisory Board composed ofrfb@es with management of the public
service broadcaster. The Board members are apddimta four-year term by a vote of three-
fifths in Parliament. The appointments procedurenm@nces with a public invitation for
nominations by the Coordinating Council, which fards two candidates for every vacant
post to Parliament, ensuring that the pool of cdagis contains individuals of personal
integrity and with diverse professional backgroun@arliament must ensure that the board
contains at least two women and two persons witlagkground in financial administration
and business management (Article 56). MembershifpenBoard ends in the same way as
membership in the Coordinating Council (see sectidh above), with the exception that
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reaching the legal age of retirement does not ewdnipership, while “consecutive and
unjustified non-attendance of the Supervisory Baattthgs” does.

Candidates for membership in the Board must possssin qualifications, including being
a citizen of Moldova, knowing the official languaged having a higher education degree
(Article 57(1)). A number of rules of incompatilyli apply; amongst others, members of
Parliament or a political party, government offisiand Coordinating Council members are
ineligible for appointment, as are employees of ¢chepany and persons with a financial
stake in businesses which could give rise to alicowff interest (Article 57(2)).

The Supervisory Board has a President and a Secwete are elected by simple majority

vote by the members, from amongst themselves (Ar&6(8)). The Secretary’s salary is set
by the Board. The President and other membersveoei salary, but do receive payments of
20% of the company president’'s monthly salary fachemeeting attended. However, “the
remuneration received by a member of the SupesviBoard during 30 days cannot exceed
50% of the salary of the president of the compdhyticle 56(9)).

Article 58 makes the Board responsible for oveoakrsight over Teleradio Moldova. The
Board’s specific responsibilities include approvititg company’s statute and ‘task book’
(which includes its financial plan and broadcastipig@n), monitoring its performance,
appointing the company’s director and the broadeast television directors, meeting with
viewer’s panels and issuing annual reports.

Day-to-day management of the broadcaster is thgonssbility of the company president,
who enjoys “decisional independence” in the execuf his tasks. More concretely, his
responsibilities include such things as managimgithplementation of broadcasts, ensuring
observance of the company’s licence and the Boam$suctions, drafting the company’s
statute and task book, managing the finances affingt of the company (Article 60). The
president is assisted in his work by the televisiod broadcast directors, who are responsible
for the company’s TV and radio arms respectivelstithe 61).

The company president is recruited through an amenpetition by the Supervisory Board
and appointed by a vote of two-thirds of the mersbéerhe applicable qualification
requirements and rules of compatibility are simitathose for Board members (Article 60(6)-
(14)). The television and broadcast directors gopomted “based on contest selection
according to the conditions described in Art. 58hich sets out the appointment procedure
for members of the Board.

Article 62 provides an outline of what the ‘taskokb should contain. The task book is
essentially a planning tool, which in the wordste Code forms “the basis for ensuring the
transparency and public support in the activitiethe company, as well as for approving of
the annual budget.” It contains financial datauding the draft budget, a list of technical
assets, salary policies and details of plannedsinvents, and data on broadcasts, including a
list of the radio and TV stations the broadcastélraperate, the hours and languages of their
broadcasts, the amount of time reserved for diftetgpoes of programmes and the amount of
own and foreign production to be broadcast.

Analysis

The governance structure of Teleradio Moldova ihaps the part of the Code which saw the
greatest amount of improvement prior to its findbtion. It is well-designed and mostly in
line with best practice of other countries.
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We welcome the fact that the Supervisory Boar@diired to include a minimum number of
women and diverse professional backgrounds. As thighCoordinating Council, however,
we believe the Board should also be broadly rafleadf Moldovan society as a whole (see
section 4.3 above), an idea which clearly implieserthan gender and professional balance.

The grounds for removal of a member of the Boaiftesdrom the same problems as those
applicable to the Council. The phrase “convictibrotigh a final court decision” should be
clarified, the emergence of one of the incompatied listed in Article 57(2) should be

introduced as a grounds for removing a Board meyded decisions to remove member
should require a vote by the same majority of vate®arliament as is required for the
appointment of a member, especially where remosabn a subjective ground, such as
“mental or physical incapacities”. The member coned should be guaranteed an
opportunity to appeal the decision in court acauydp ordinary procedures.

The division of labour between the Supervisory Blcand the company president is based on
a clear logic. We are concerned, however, that iitot explicitly clear who is responsible for
developing editorial policy within the broadcastérticle 52 of the Code, to be discussed
below, guarantees the editorial independence adrddio Moldova as a whole, while Article
58(b) states that the Supervisory Board “approvdis] task boolkof the company, which
includes ... the declaration of the editorial polafythe company”. However, while Article 64
requires the task book to contain an outline oftyipes of services the broadcaster will offer,
it does not require the inclusion of an actual exdht policy. The rules on editorial policy
need to be clarified.

It is important that public service broadcastergehstrong bonds with their public — after all,

they exist in order to fulfil the public’s right ttcnow. Currently, accountability is envisaged

in three ways: through the supervisory structube, publication of annual reports by the

Board and the Board’s meetings with viewer panafkile these ideas are positive, there is no
detail in the Code on what they actually entailr Egample, the Code should specify what
items must at a minimum be included in the annebrts. An example of such a provision is
found in Article 23 of ARTICLE 19’sVlodel Public Service Broadcasting Law:

(1) The Board shall publish and distribute widely Annual Report, along with externally
audited accounts, for SBC. Each Annual Report sheliide the following information: —
(a) a summary of the externally audited accounts, aleity an overview of income
and expenditure for the previous year;
(b) information on any company or enterprise that ioNyhor partly owned, whether
directly or indirectly, by SBC;
(c) the budget for the following year;
(d) information relating to finance and administration;
(e) the objectives of SBC for the previous year, thezeixto which they have been met
and its objectives for the upcoming year;
(f) editorial policy of SBC;
(g) a description of the activities undertaken by SR@rdy the previous year;
(h) the Programme Schedule and any planned changgs to i
(i) a list of programmes broadcast by SBC that werepgesl by independent
producers, including the names of the producers povduction companies
responsible for each independent production;
(j) recommendations concerning public broadcasting; and
(k) information on complaints by viewers.
2 The Board shall formally place the Annual Repand externally audited accounts
before the [insert name of (lower chamber of) Rargnt] for their consideration.
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We also believe Teleradio Moldova should be reguie establish an internal complaints
procedure, through which viewers can write to thea®l about alleged breaches of the
company’s editorial policy. Such a complaints phge is a useful complement to the
possibility of complaining to the Coordinating Cailnsince the Council will deal only with
breaches of Moldovan law and the Code of Conduot, with complaints that a certain
programme did not meet the higher standards ofityual integrity expected from a public
service broadcaster. Other means could also beogetwblto garner audience feedback. For
example, a schedule of monthly radio and televigiomgrammes could be dedicated to
discussing audience feedbadlogether, these measures would strengthen thébéigeen
Teleradio Moldova and the public, and, importantijye the public a real sense that the
Teleradio Moldova is ‘its’ public service broadast

5.1.2. Independence and funding

Overview

Article 50 establishes Teleradio Moldova as “anattlly independent public broadcasting

service which is also independent in its productotivity, institutionally autonomous, set up

based on public financial capital”. The meaningediitorial independence is clarified by

Article 52, which states that “public authoritiggrties, commercial, economic organisations,
social-political bodies, unions or other types mdtitutions are not allowed to interfere” with

the company’s editorial decisions, and tasks theagement with adopting an editorial policy

and also with ensuring that there is editorial dicea within the broadcaster itself.

Article 64 sets out a broad set of rules concerfiatpradio Moldova’'s budget. It specifies

that the broadcaster will have its own budget anitl nely on six sources of income: an

allocation from the State budget, in accordanceh wiite task book; donations and
sponsorships; proceeds from the sale of the rightide and transmit the broadcaster’s
property; revenues from public events; revenues femlvertising, and any other sources of
income not inconsistent with the Code or any otlagr. The budget is drawn up by the

Supervisory Board and presented to Parliament. @rbadcaster must annually prepare a
report for Parliament along with its “report on lgetl execution” and the report must be
published. The broadcaster is also subject to gierauditing.

Analysis
The adequate funding of public service broadcassecsucial to their functioning as well as

to their independence. A steady supply of fundimigh no political strings attached, goes a
long way to guaranteeing maintenance of the puddicvice broadcaster's independence.
Articles 17-19 of Recommendation (1996) 10 of thmuxil of Europe note that funding for

public service broadcasters should be appropriatetheir tasks, and be secure and
transparent® Funding arrangements should not render publideehroadcasters susceptible
to interference, for example with their editoriadependence or institutional autonomy. In
some European countries, this has even been reenhas a constitutional principie.

The Code envisages a direct public subsidy as ddierMoldova’s principal source of
income. While direct State funding of public seevitroadcasting has some advantages — it is

® Recommendation No. R(96)10 of the Committee ofisM@rs of the Council of Europe to member states on
the guarantee of the independence of public sebricadcasting, adopted 11 September 1996. See lBeaide

' The ltalian Constitutional Court, for example, Hasld that the constitutional guarantee of freedafim
expression obliges the government to provide defiicresources to the public broadcaster to endbie
discharge its functions: Decision 826/1998 [1998]rCcost. 3893.
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flexible, relatively simple for the public servit®oadcaster in terms of administration, and
protects the company from commercial pressure rethee some important risks as well.
Most importantly, direct State funding raises thectre of political interference. Funding can
easily be used as a lever to influence contendiboréal direction — particularly when funding
has to be regularly renegotiated. These drawbacks eaperienced by public service
broadcasters even in established democracies asutie Netherlands.

The Council of Ministers of the Council of Europashalso recognised this danger and
recommended the following as guiding principles fablic service broadcasters that are
wholly or in part State funded:

- payment of the contribution ... should be made inag which guarantees the continuity
of the activities of the public service broadcagtorganisation and which allows it to
engage in long-term planning;

— the use of the contribution ... by the public servim@adcasting organisation should
respect the principle of independence and autonoemtioned in guideline No. 1;

— where the contribution ... has to be shared amongrakypublic service broadcasting
organisations, this should be done in a way whatisfes in an equitable manner the
needs of each organisation.

In line with these principles, the Code should beeaded to guarantee stable funding. At a
minimum, it should allow for longer-term planning ¢he part of Teleradio Moldova with
funding cycles that are longer than one year. Ratihen the current annual budgets, we
recommend reviews of the level of funding everp®tyears, with a built-in annual rise to
correct inflation.

Given the importance of securing sufficient fundimge also recommend that consideration
be given to exploring additional funding mechanisi8pecifically, mechanisms might be
considered whereby public service broadcastingaid partly through a contribution levied
on other broadcasters or on some other servicedamgsuch as telephones. The advantage of
this is that it allows for a stable source of furglithat can grow together with income of
commercial broadcasters or the overall market.

We note that Teleradio Moldova may now rely on atisiag as a source of income. On the
positive side, this may help to improve the broatés financial independence; but it also
carries a number of risks. More time for adverismeans less time for quality programmes,
and if advertising becomes a dominant source ajnme; the company may start to base its
programming choices on revenue generation rathan tine public interest. Moreover,
Teleradio Moldova may draw advertising away fronivge broadcasters, harming their
viability or endangering their quality. To countiese risks, we recommend including certain
rules about the total amount of time that may beotsl to advertising and the total
percentage of revenue which may be generated ti@source. Article 21 of ARTICLE 19’s
Model Public Service Broadcasting Latates:

(1) SBC may carry advertisements, provided that itlsiat! —

(a) broadcast advertisements which exceed 7%:%heftotal broadcast time during any given day
or 10% of any given hour or programme;

(b) obtain more than 25% of its total revendiesm advertising and other commercial activities
or

(c) rely on the Public Broadcasting Fee or any othdalipdinancing to directly subsidise or unfairly
promote its advertising.
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6. Community Broadcasting

It is increasingly being recognised in internatiofew that the duty to promote media
pluralism includes a duty to promote a three-tigradicasting system, consisting not only of
private and public service broadcasters, but dlsmmmunity broadcasteté By ‘community
broadcasting’ we mean initiatives to set up broatha, typically radio stations, on a not-for-
profit basis specifically to serve the interestshair community. This kind of broadcasting
makes an important contribution to pluralism on divevaves; it can provide access to people
who would otherwise likely not find themselves megented by other broadcasters and can be
truly independent of political and commercial i@sis. In many countries, community
broadcasters benefit from lower broadcasting feesfilom reserved frequencies.

We believe community broadcasting could fulfil atmaularly useful function in Moldova,
given the large number of ethnic and linguistic cwmities to which the country is home.
The public service broadcaster will have to diviideime between these groups, while private
broadcasters will have little commercial incentisemake programmes of interest to smaller
communities. Community broadcasting could ensua¢ $mall communities have access to
media that are truly their own.

We note that by failing to make any provision fermanmunity broadcasting, the Audiovisual
Code effectively requires community broadcasterseggister as commercial broadcasters.
They will not benefit from reduced licence feesd dor the purposes of licence applications,
they will be assessed on the same terms as conahlroadcasters. This is likely to preclude
their development and prevent many small communftiem gaining access to this means of
communication. We therefore recommend that the Golilew the example of many other
democracies (Serbia and Montenefr@Georgia?® the United Kingdorft and Ireland? to
name but a few) and explicitly recognise commuritpadcasting alongside public and
private broadcasting.

Building recognition of community broadcasting ith@ Audiovisual Code would require the
following:
1) a definition of community broadcasting;
2) a system for ensuring that broadcast frequencies raserved for community
broadcasting;
3) a simplified licensing procedure for such broadeastand
4) non-discriminatory financial support measures whileave the independence of
community broadcasters intact, such as an exemfroom or reduction of the licence
fee and tax exemptions.

18 For explicit recognition of this emerging prinaplkee th®eclaration of Principles on Freedom of
Expression in AfricaPrinciple V, African Commission on Human and PespRights, 32nd Session, 17 - 23
October, 2002: Banjul, The Gambia. See also theeBup Court of Argentina’s decision Asociacién Mutual
Carlos Mujica v. the Statd September 2003.
¥ gsee
http://www.coe.int/T/E/Human_Rights/media/3_Assis@ Programmes/3_Legislative_expertises/Serbia_and_
%Ionteneqro/ATCM(2004)019%20E%20Monteneqro%ZOBraoﬂm%ZOStrateqv.asp

See
http://www.coe.int/T/E/Human_Rights/media/3_Assist@ Programmes/3_Legislative_expertises/Georgia/AT
CM(2003)004rev%20E%20Comments%20Georgian%20Law%20amications%20&%20Broadcasting.asp
21 see Section 262 of the Communications Act 2008 the Community Radio Order 2004.
22 Seehttp://www.dcmnr.gov.ie/files/BroadcastingFinal.doc
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The definition of community broadcasting shouldpde, at a minimum, that community
broadcasters 1) are operated by non-governmengenmations or individuals and are
independent of political or commercial interestspperate on a not-for-profit basis; and 3)
serve the interests of an identifiable communitgr Ehe definition of what constitutes a
‘community’, best practice is to use both a terrébdefinition (under which, for example, a
frequency would be made available for one commubityadcaster in each province or
municipality) and an ‘interest group’ definitionnder which licences would be awarded to
broadcasters serving a particular community ofrests, such as an ethnic, linguistic or
religious groups or women or children). For rectgislative examples, we refer to the
United Kingdom’s Community Radio Order 2084or, further afield but no less relevant,
Article 2 of Botswana's Broadcasting Act 1998.

Another issue which will need to be addressed gy @ode is the status of any existing
community broadcasting stations which operate withe licence. Since such stations may
already make a useful contribution to a pluralistaolcasting system, it is important that they
not be closed down as a result of the enactmetiteo€ode, but that a careful review process
be undertaken in order to decide whether they bgile for a licence. A draft broadcasting
law under consideration in Sudan, which aims tdully compliant with international law
and best international practice, provides the Waithg transitional procedure:

Existing broadcasting services

47. D Within two months of its establishment, thathority shall initiate a review
of all existing broadcasting services with a vieswdeciding whether or not to issue these
services with a valid licence under section 23hef Act. This review shall be concluded within
12 months of the establishment of the Authority.

2 Notwithstanding the provisions of this Acfiyaagreements or licences to
provide broadcasting services in force immediafgigr to the date of commencement of this
Act shall be deemed to be valid broadcasting liesrfor the purposes of this Act, unless the
Authority, acting in the exercise of its duties endubsection (1), decides otherwise.

(©)] Where an agreement or licence referred tsulsection (2) under which an
existing broadcaster is operating fails to spettitynumber of broadcasting services which may
be provided, the number of such services shalldmmed to be the number being provided at
the time this Act comes into force.

2 Which can be accessedhaip://www.opsi.gov.uk/si/si2004/20041944.htm
24 Which can be accessedhaip://www.bta.org.bw/pubs/Broadcasting%20act%20@0%998. pdf
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Summary of Recommendations

Recommendation on the scope of the Code:

Recommendations on principles and rules applicable to all broadcasters:

Recommendations on the administration of licences for private broadcasting:

The reference to the Internet should be deleted #aticle 2(h).

A provision should be added to the Audiovisual Cadiéch elaborates on the content of
the Code of Conduct, whose adoption is requirediigle 40(f). At a minimum, this
provision should state that the Code of Condudtalalrify the vague terms and concepts
found in Chapter Il, such as “equitable”, “balarigéanmpartial’, “comprehensive”,
“objective” and “accurate”.

Article 10(3) should be deleted, and the respolitsitho protect the rights of programme
consumers in accordance with the Code of Conduetldibe entrusted to the
Coordinating Council.

The requirement under Article 11(2) to broadca8b% own, local and European
production during prime time should be revisedggithat it cannot be complied with by
stations which broadcast for more than 17%2 hourslgg. Consideration should also be
given to deleting Article 3(7), which is largelypgterzed of meaning by Article 11(2).
Articles 11(3) and (4) should be redrafted to eaghat they can be interpreted only in
one way.

The language requirements of Articles 11(1) andsk@uld be removed.

Articles 35 and 36 should stipulate that the predeading to the adoption of the
‘Strategy for National Territorial Coverage with éiovisual Programme Services’ and
the ‘National Plan for Land Radio-electric Frequeiistribution’ will be open and
consultative.

Articles 35 and 36 should state clearly that trenRInd the Strategy will share the
available frequenciesquitably between national, regional and local broadcasters
between radio and television, and between priyatblic service and community
broadcasters.

The Code should stipulate a maximum interval betnsgcessive licence competitions
for private broadcasting, or allow licence appliimas to be made at the initiative of an
interested broadcaster at any time, outside ofcaliyor tenders.

The technical capacity of an applicant to implentaatproposal should be added as an
additional criterion in Article 23(3)(c).

Article 23(3)(b) should be split into two separagans: first, whether the proposed
broadcasting service will contribute to a diversaallcasting landscape, by providing
programming that meets needs which are not yetuzdely served by other licence
holders; and second, whether granting the appliedcence would lead to a danger of
excessive concentration of ownership in the brostttug sector.

The presumption of licence renewal under Articlé€l24hould be preserved but
weakened, allowing the organisation of a new lieec@mpetition if this is clearly in the
public interest. The rule that licences cannotdrmewed more than twice should be
removed.
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Recommendations on control over broadcasters and sanctions:

Recommendations on the structure of the Coordinating Council:

In Article 25(1)(n), the phrase “complete, objeetiand accurate information” should be
removed. Viewers’ right to be honestly informed eaequately be ensured through the
Code of Conduct, without the need for vague licercms.

The broadcast licence fee of Article 23(6), theftaethe technical licence of Article
31(4), the charge for usage of a frequency of Aat&1(4) and the ‘regulation fee’ of
Article 47(2) should be bundled into one singlergkdevied on private broadcasters. Th
manner in which this charge is calculated shouldrb@unced in advance.

The requirement to seek a separate technical kcender Article 31 should be abolished
Broadcasters who are granted a broadcasting licemmaéld automatically receive a
technical licence.

Article 33 should not permit the specialised cdrdrdhorities to transfer a broadcaster tg
a different frequency, unless there is an impeeati#ed and waiting until the end of the
licence term is not possible. Moreover, the deaisioould be justified and in writing,
announced a set number of weeks in advance, asddpect to court appeal.

The requirement to seek separate authorisaticebt@adcast programmes under Article
28 should be abolished. Whether the broadcastas ptaengage in retransmission is a
factor which should instead be taken into consiitemavhen deciding to award a licence
to an applicant.

Article 37(4) should clarify that the Coordinati@gpuncil musinitiate, rather than
complete investigations into possible transgressimnbroadcasters within fifteen days of
receipt of a complaint. A further time-limit shoué added within which the
investigation must be completed.

Article 38(4) should make it clear that, in prinieipthe Coordinating Council handles all
complaints against broadcasters. Referrals to ¢tdlaeenforcement bodies should only bg
made in specified, exceptional circumstances, ssdiiirect incitement to crime condone(
or endorsed by the broadcaster.

Article 38(7) should stipulate how much time a lotcaster has to prepare its defence an
whether its submission should be made in writingraily.

Article 42 should require the selection processriembers of the Coordinating Council
to be transparent. In particular, the sessionsdasdments of the ‘specialty parliamentary
committee’, the Parliamentary Committee for Legalles, Appointments and Immunities
and the plenary Parliament related to the appointsngrocess should be open to the
public, Any interested party should be able to stlcomments to the two committees.
The Code should require that the emergence of anegoon the Coordinating Council be
announced widely through advertising.

A provision should be added to the Code requirirgdomposition of the Council to
reflect broadly the diversity of Moldovan society.

Consideration should be given to requiring a minmmumber of women to be
represented in the membership of the CoordinatimgnCil.

The phrase “conviction through a final court demisiin Article 43(5)(c) should be
amended, making it clear that only conviction fai@ent crime or a crime involving
dishonesty constitutes a ground for removing a negmb
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The emergence of one of the incompatibilities dpextin Article 44 should be added to
Article 43(5) as a ground for removing a member.

The Code should allow for the removal of membetly by the same majority of votes in
Parliament as is required for the appointmentmmieanber and a member should have thg
right to appeal to the courts against any remogaigion.

Article 47(1) should make it clear that it is thesponsibility of Parliament to ensure that
the Coordinating Council is funded at an adequatell

The Council’s budget should be determined for aedlor four year period rather than
annually and the level of funding should be coedannually for inflation.

The last sentence of Article 47(3), which prohikisshg income from non-State sources
to pay Coordinating Council members and staff, &hbe removed.

The Code should set out rules to on who deternimesalary of the Director of the
Coordinating Council.

The Code should provide details on what must bleidtedl in the Council’s annual report
to Parliament. This report should be published@sseminated to interested persons.

Recommendations on Teleradio Moldova’s governance structure:

As with the Coordinating Council, the Supervisoyad of Teleradio Moldova should be
required to be broadly reflective of Moldovan sogias a whole.

The phrase “conviction through a final court demsiin Article 59(c) should be
amended, making it clear that only conviction fai@ent crime or a crime involving
dishonesty constitutes a ground for removing a nesrobthe Board.

The emergence of one of the incompatibilities dpetin Article 57(2) should be added
to Article 59 as a ground for removing a member.

The Code should allow for the removal of membetly by the same majority of votes in
the Coordinating Council as is required for theapiment of a member and a member
should have the right to appeal to the courts agjainy removal decision

The matter of editorial independence of Teleradmddva an the role of the Board in
relation to this should be clarified.

Teleradio Moldova’'s accountability to the publiosid be strengthened, by stipulating
what should be contained in the company’s annubligreport, by establishing a
complaints procedure which allows members of tHalipto protest perceived breaches
of the company’s editorial policy, and through atheans, for example by scheduling
monthly radio and television programmes dedicabediscussing audience feedback.

Recommendations on Teleradio Moldova’s independence and funding:

The Code should be amended to ensure multi-yedairfgrior Teleradio Moldova. with a
built-in annual rise to correct inflation.

Alternative funding mechanisms should be exploseth as a tax on private broadcastel
Consideration should be given to specifying a aathe amount of advertising that
Teleradio Moldova may broadcast per hour and pgragwell as on the share of
advertising revenue in the company’s total income.

Recommendations on community broadcasting:

The Audiovisual Code should establish a threektieadcasting system, recognising
community broadcasting in addition to public anivgte broadcasting.

1”4
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» ‘Community broadcasters’ should be defined as@tatrun on a not-for-profit basis for
the benefit of an identifiable community, eithepngeaphic or a community of interest,
free from political or commercial interference.

* Frequencies should be reserved for community bestdcs.

» The licensing procedure for community broadcasgtbmild be simplified and they should
be exempted from the licence fee or be given acedivate.

* The Audiovisual Code should provide for a transiéibperiod in which any existing
unauthorised community stations are given a faioofunity to be licensed.

About the ARTICLE 19 Law Programme

The ARTICLE 19 Law Programme advocates for the bigraent of progressive standards on freedom of
expression and access to information at the intiemme level, and their implementation in dome$tigal
systems. The Law Programme has produced a numiséaralard-setting publications which outline
international and comparative law and best pradti@@eas such as defamation law, access to infamand
broadcast regulation. These publications are adailan the ARTICLE 19 website:
http://www.article19.org/publications/law/standaseiting.html

On the basis of these publications and ARTICLE D¥arall legal expertise, the Law Programme's dpsrthe
Media Law Analysis Unit which publishes around 8@dl analyses each year, commenting on legislative
proposals as well as existing laws that affectritlet to freedom of expression. The Unit was essaleld in
1998 as a means of supporting positive legal reffiforts worldwide, and our legal analyses freqglyeletad to
substantial improvements in proposed or existingektic legislation. All of our analyses are avdiéatnline at
http://www.article19.org/publications/law/legal-dyses.html

If you would like to discuss this Comment further if you have a matter you would like to bringtihe
attention of the ARTICLE 19 Law Programme, you cantact us at the address listed on the front covby
e-mail to law@article19.org
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