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Executive summary 

In November 2011, ARTICLE 19 analysed the Decree on the Press, Printing and Publication Code of Tunisia (DL No. 215 of November 2, 2011), that was adopted by the Interim Government in order to replace the Press Code of 1975 judged by journalists too repressive.

In 2011, ARTICLE 19 analysed three drafts of the Press Code (in March and August 2011) and provided an input to stakeholders and partners in Tunisia during the drafting process. While the published Code is an improvement from these drafts, it still fails to measure up to applicable international standards in various key areas as is deeply problematic from a human rights perspective. In particular, in failing to adequately protect and promote the right to freedom of expression as provided for under international law, the Press Code has a number of corrosive implications for freedom of expression in Tunisia. 
ARTICLE 19 is particularly concerned by the following shortcomings:
· The definition of “profession journalist” included in Article 7 is restrictive and confusing. It effectively serves to restrict the right to express oneself through print media to only a small class of persons.

· The Press Code imposes indirect requirements of registration and prohibitive requirements to submit free copies of their works.

· The Press Code imposes unjust obligations and professional requirements on directors, chief editors and journalists. These allow extensive government control over newspapers, and deprive the general public from receiving information and ideas from diverse sources of their choice.

· Provisions geared towards bringing transparency and plurality in print media are unnecessarily intrusive. 

· The Press Code provides for criminal sanctions for acts by journalists and print media in violation of international standards. 

In general, ARTICLE 19 believes that the Press Code might pose a threat to the comprehensive enjoyment of the right to freedom of expression in Tunisia and should be significantly amended in order to conform to international standards. 

ARTICLE 19 therefore calls on the Tunisian Government to amend the Press Code so as to:

· Remove direct and indirect registration requirements on print media.

· Remove onerous obligations and professional requirements on directors, chief editors and journalists.

· Increase protection for journalistic rights, confidentiality of sources, and right to information for all.

· Remove criminal sanctions for journalists and print media from the Press Code.
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About the ARTICLE 19 Law Programme

The ARTICLE 19 Law Programme advocates for the development of progressive standards on freedom of expression and access to information at the international level, and their implementation in domestic legal systems. The Law Programme has produced a number of standard-setting publications which outline international and comparative law and best practice in areas such as defamation law, access to information and broadcast regulation.

On the basis of these publications and ARTICLE 19’s overall legal expertise, the Law Programme publishes a number of legal analyses each year, comments on legislative proposals as well as existing laws that affect the right to freedom of expression and develops policy papers and other documents. This work, carried out since 1998 as a means of supporting positive law reform efforts worldwide, frequently leads to substantial improvements in proposed or existing domestic legislation. All materials developed by the Law Programme are available at http://www.article19.org/resources.php/legal/.

If you would like to discuss this policy brief further, or if you have a matter you would like to bring to the attention of the ARTICLE 19 Law Programme, you can contact us by e-mail at legal@article19.org. 

Summary of Recommendations 

Based on international and comparative standards, ARTICLE 19 calls for the review of the Press, Printing and Publication Code and the accompanying Order as follows, in order to bring it in line with international freedom of expression standards. 

Consideration should be given to simply abolishing or at a minimum greatly reducing the scope of the Code. In particular, given the interim nature of the Press Code and Decree, the two laws should clearly distinguish the immediate needs and priorities that require media regulation in the period till a regular legislation making process is put to place. Subsequently, only issues that need such immediate regulation should be addressed in the Press Code and the accompanying Decree. 
The Press Code should declare – either in the Preamble or in Article 1 – the intention to promote freedom of expression. In particular, it should state that its aim to abolish censorship and to provide freedom of media in accordance with the right to freedom of expression.

The Press Code should explicitly recognise that the main mission of the media is to report the news and to act as a public watchdog of government.

The Press Code should also require that state bodies always use the least restrictive means of action when their bodies interfere with the exercise of the right to freedom of expression.

The legislators should consider the following alternative wording of Article 1 of the Press Code to emphasize the importance of the right to freedom of expression and freedom of media.
The scope of the Press Code should be specifically clarified in a separate article.
The Press Code should recognise that the right to express oneself through the mass media belongs to everyone, and should define “journalists” broadly to include citizen journalists.
The definition clause under Article 2 should be amended in the following way: “Journalist means any natural or legal person who is regularly or professionally engaged in the collection and dissemination of information to the public via any means of mass communication.”
The wording of Article 10 should be amended to state that the right to information applies to all information held by public bodies, irrespective of whether that information is “confidential by virtue of law”.
Protection should be extended to those whistleblowers who release information on wrongdoings.
Provisions of Article 11 of the Press Code should be clarified as specified above. Article 11 should also provide that the judicial order to disclose the source should only be approved by an independent judge in a fair and public hearing and subject to appeal to an impartial body.
All provisions in the Press Code relating to direct or indirect registration requirements by the print press and the respective sanctions for their breach (in Article 6 of the Code) should be removed.
Technical registration requirements should only be allowed if no discretion is allowed to refuse registration; no substantive conditions can be imposed on the media; the system is not excessively onerous; and the system is administered by an independent body.
The specific regime for the distribution of foreign publications should be eliminated.
Articles 18, 19 and 21 should be entirely removed from the Pres Code.
Professional entry requirements for journalists, directors and chief editors should be entirely removed from the Code.
The requirement of journalist cards should be removed from the Code and dealt with via self-regulation. They should emphatically not be used as a qualification for employment.
The code of conduct and duties should be removed from the code and left for self-regulation by journalists and media outlets.
The requirement to deposit publications should be limited only to the National Library.
The requirement for media outlets to publish their management books should be removed.
Provisions for price controls on advertising should be entirely removed from the Code.
Limits on foreign ownership of the print media should go no further than necessary to ensure that the press retain a local character and that the people have access to information and ideas emanating from their own society.
The sanctions contained within Articles 36-38 should be removed, and those contained in Articles 33-38 should be carefully examined in the light of international standards in the area.
Provisions on media concentration should be revised in line of international standards in this area to ensure plurality.
The chapter on Crimes and Offences Committed by Journalists and Press should be abolished along with the accompanying Chapter on respective procedures. The Code should contain no penal provisions at all. 
All provisions for sanctions in general on press related conduct must incorporate the principle that sanctions should impair the right of freedom of expression as little as possible.  Measures taken or sanctions on expression should not be such as to dissuade individuals and media-bodies from taking part in discussion of matters of legitimate public concern.
The Press  Code should provide safeguards to ensure that maximum sanctions are not used abusively and discriminately to punish journalists and media.
The Press Code must incorporate the principles that any sanction on the right to freedom of expression should be necessary and proportionate, and that any sanction should impair the right to freedom of expression as little as possible.
Hate speech towards national groups, races or religions should only be banned insofar that they constitute incitement to discrimination, hostility or violence; however, this issue should be regulated by the criminal law.
Intention to promote hatred publicly, to be proved by the prosecution, must be a requirement for any offence of hate speech and the absence of such an intention should be a sufficient defence to a charge of hate speech.
Defamation should be decriminalized and all criminal sanctions for defamation and insult should be removed, particularly in relation to public bodies and entities. Criminal defamation provisions should be replaced by appropriate civil laws.  
Article 58 on the rights of individuals to claim defamation on behalf of deceased person should be removed from the Code.
Only incorrect statements of fact that cause harm to reputation should be actionable, and defences should be available for truth and “reasonable publication”. 
The burden of proof concerning statements of public interest must lie with the claimant and guidelines should be provided on damages.
Sanctions for defamation should be necessary and proportionate and only imposed in proceedings that meet standards of fair trial. The level of the administrative fines should be decreased.
Introduction 

This brief analyses the Decree on the Press, Printing and Publication Code of Tunisia (DL No. 215 of November 2, 2011) (“the Press Code”) and the accompanying Order “concerning the control of public roads” to apply to the decree “concerning the press, printing and publication code” (“the Order”; together, “the regulations”) for their compliance with international standards on freedom of expression. 
Both regulations have now been promulgated by the Interim President of the Republic of Tunisia on the proposal of the “Supreme Authority to Achieve the Objectives of the Revolution, the Political Reform and Democratic Transformation”. This document will therefore provide an analysis of the regulations as they now stand. Our comments are based on a translation of the Arabic original, provided to us by external translators.

The brief highlights the positive aspects of the regulations, identifies and explains their shortfalls, and makes recommendations on how their provisions could be amended to safeguard freedom of speech. 
ARTICLE 19 understands that the Press Code and accompanying Order are of an interim nature, promulgated by the Interim President in order to regulate issues relating to the media in the transitional period before the new Constitution is in place and the regular legislative process is put in place. We also believe that a number of issues proposed in these regulations shall be contained in other pieces of legislation, such as the Civil or Administrative Codes that shall be adopted or amended in the future. ARTICLE 19 stands ready to produce further analysis of future comprehensive legislation related to issues addressed in this interim legislation and to participate in public consultations on them. ARTICLE 19’s recommendations with regards to future legislation are highlighted under respective sections and paragraphs. 

ARTICLE 19 has already provided comments and analysis of earlier versions of these regulations (drafts of 18 March, 30 March 2011 and 22 May 2011).
 We note that the Press Code differs in several aspects from the earlier drafts. While ARTICLE 19 is pleased to note that several positive aspects have been included after its recommendations, many of the negative aspects still remain. ARTICLE 19 makes comments in this respect throughout the analysis and provides further suggestions for amendment, while reiterating its previous suggestions, so as to bring these laws up to relevant international standards.

ARTICLE 19 hopes that this brief will be useful to the legislators, media, civil society and other stakeholders in the future legislative process and in making sure that freedom of expression and freedom of press is safeguarded in the Country. 

The brief is divided into two parts. The first part sets out the applicable international standards on freedom of expression that Tunisia is obliged to respect and promote in the domestic law. The second part examines the Press Code and the Order for their compliance with these standards and includes recommendations on how they fail to incorporate them and how they should be improved.
International Standards on Freedom of Expression 
The right to freedom of expression and freedom of information is a fundamental human right. The full enjoyment of this right is central to achieving individual freedoms and to developing democracy, particularly in countries transitioning from autocracy to democracy. Freedom of expression is a necessary condition for the realisation of the principles of transparency and accountability that are, in turn, essential for the promotion and protection of all human rights.

The Press Code and the Order engage a number of international human rights provisions that form the basis of the legal analysis in the following section. This section identifies those international human rights provisions most relevant to the protection of freedom of expression and in particular the broadcasting regulations.

The Universal Declaration of Human Rights
 (“UDHR”) is generally considered to be the flagship statement of international human rights standards, binding on all States as a matter of customary international law. Article 19 of the UDHR guarantees the right to freedom of expression in the following terms:

Everyone has the right to freedom of opinion and expression; this right includes the right to hold opinions without interference and to seek, receive and impart information and ideas through any media and regardless of frontiers.

The International Covenant on Civil and Political Rights (“ICCPR”) is an international treaty, ratified by Tunisia in 1969, which imposes legally binding obligations on State Parties to respect a number of the human rights set out in the UDHR.
  Article 19 of the ICCPR guarantees the right to freedom of opinion and expression in terms very similar to those found in Article 19 of the UDHR. Having ratified the ICCPR, Tunisia is not only bound as a matter of international law by the provisions of the ICCPR, but is obliged to give effect to that treaty through national legislation.

Tunisia is also a member of the African Union,
 and signatory to the principal human rights instrument for the African continent, the African Charter on Human and Peoples’ Rights (“ACHPR”).
  Article 9 of the ACHPR guarantees freedom of expression in the following terms:
1. Every individual shall have the right to receive information.

2. Every individual shall have the right to express and disseminate his opinions within the law.

The Declaration of Principles on Freedom of Expression in Africa (“African Declaration”), adopted by the African Commission on Human and Peoples’ Rights in 2002,
 in Article II also affirms that 

1. No one shall be subject to arbitrary interference with his or her freedom of expression.

2. Any restrictions on freedom of expression shall be provided by law, serve a legitimate interest and be necessary and in a democratic society.

In Article XII of the African Declaration, which deals with the protection of reputation, stipulates: 
1. States should ensure that their laws relating to defamation conform to the following standards:

· No one shall be found liable for true statements, opinions or statements regarding public figures which it was reasonable to make in the circumstances;

· Public figures shall be required to tolerate a greater degree of criticism; and

· Sanctions shall never be so severe as to inhibit the right to freedom of expression, including by others.

2. Privacy laws shall not inhibit the dissemination of information of public interest.

Similarly, in Article XIII, on criminal measures, the African Declaration mandates states to review all criminal restrictions on content to ensure that they serve a legitimate interest in a democratic society. It also further affirms that freedom of expression should not be restricted on public order or national security grounds unless there is a real risk of harm to a legitimate interest and there is a close causal link between the risk of harm and the expression.
In terms of regional standards, it is notable that the African Platform on Access to Information, recently developed by groups across Africa including ARTICLE 19, has been endorsed by the UN Special Rapporteur on Freedom of Opinion and Expression and the Special Rapporteur on Freedom of Expression and Access to Information of the African Commission on Human and Peoples’ Rights.
  These principles provide guidance to African states on the right to freedom of information, including the importance of battling corruption, protecting whistleblowers, to promote unhindered access to Information Communication Technologies, and access to electoral information. 
The Arab Charter on Human Rights (Arab Charter), which was adopted by the Council of the League of Arab States in 2004, purports to affirm the principles of the UDHR, ICCPR as well as the International Covenant on Economic, Social and Cultural Rights (ICESCR), the UN Charter and the Cairo Declaration on Human Rights in Islam.
  Although the Arab Charter provides less robust protections for certain fundamental rights, Article 32 of the Revised Arab Charter protects freedom of expression in the following terms: 

1. The present Charter guarantees the right to information and to freedom of opinion and expression, as well as the right to seek, receive and impart information and ideas through any medium, regardless of geographical boundaries.

2. Such rights and freedoms shall be exercised in conformity with the fundamental values of society and shall be subject only to such limitations as are required to ensure respect for the rights or reputation of others or the protection of national security, public order and public health or morals.

In addition, Article 42 protects the right to scientific and artistic research and creative activity, and the right to take part in cultural life.  Importantly, Article 24 now guarantees the right to political participation, including the freedom to pursue political activity, to form and join associations with others and to freedom of assembly.
  It is significant that even this controversial text protects in express terms the rights to freedom of expression and the right to information.   

Similar guarantees for the right to freedom of expression are provided by Article 13 of the American Convention on Human Rights
 and Article 10 of the European Convention for the Protection of Human Rights and Fundamental Freedoms
. Although the decisions and authoritative statements adopted by regional human rights bodies outside of Africa are not binding on Tunisia, they provide persuasive precedents for the scope and implications of the right to freedom of expression. 

Analysis of the Press Code and the Order
Overall observations

1. Need for press and publication regulations
At the outset of this brief, ARTICLE 19 wishes to point out that it tends to view press laws with caution as they are often a tool for governments to excessively restrict, rather than protect, the right to freedom of expression and information. Given the instrumental importance of the press in a democratic society, it stands to reason that journalists and their publications should not be subject to greater restrictions on the right to express themselves than ordinary people. Indeed, most advanced democracies have moved to abolish their press laws and regulate the print media through laws of general application, such as the Civil and Commercial Codes, which apply to all citizens without distinction.

ARTICLE 19 recognises that in those countries which still maintain a specific law on the print media, such as Tunisia, the government’s motivation may derive from a desire to improve journalistic standards of professionalism and ethical conduct. Given the interim nature of the legislation in question, it is also assumed that the Interim Government intends to reform the previously restrictive legal framework for press and media. ARTICLE 19 notes that despite such a legitimate purpose, a press law may easily be abused to over-regulate and selectively control what newspapers and other periodicals may say. Part of the purpose of the internationally recognised necessity test - a test notably absent from the Press Code - is to make sure that regulation concerning the media is kept to a minimum. This is of particular concern in Tunisia where the previous Press Code and other legislation have, in the past, frequently been used to limit and control critical media. 

Most progressive democracies recognize that print media does not necessitate regulation in the way that broadcast media does. Laws to impose specific regulation on print media are absent in most established democracies due to a deliberate policy of preventing unnecessary regulation. 

ARTICLE 19 believes that a careful consideration should, therefore, be given to simply abolishing or at a minimum greatly reducing the scope of the Press Code. We believe that this is entirely feasible, since the print media would by no means be placed in a legal vacuum. The examples of some countries in Eastern Europe, like the Czech Republic, Slovakia, Hungary, Romania and Bulgaria - countries which, like Tunisia -, began their democratisation process following a long period of dictatorship - show that even young democracies with an immature free media do not need a press law. 

This is not to say that a press law can never be consistent with international law; in practice, however, such laws almost always contain some illegitimate restrictions on who may publish and what may be published, or duplicate provisions in laws of general application, sending a chilling ‘double warning’ to the press. ARTICLE 19 believes that this is the case with the Press Code.

As mentioned above, ARTICLE 19 had an opportunity to review earlier drafts of the Press Code. In particular, in our comments to the August version of the Press Code, we had noted with a great concern that all useful provisions from the 18 March version of the Press Code, such as those relating to rights and protection of journalists, freedom of information, the protection of sources and the right of reply - had been eliminated. We are pleased to note that these provisions were later reintroduced and remain in the adopted Press Code.

We are also pleased to note the reduction in licensing requirements, in particular on transport and sales of print media and in relation to foreigners. Restrictions on foreign publications have also been removed. However, many such restrictions still remain.

We note with concern the continued inclusion of wide measures to criminalise and sanction activities of the press and journalists despite repeated recommendations by ARTICLE 19 for their removal. As we have pointed in our earlier comments, these provisions unduly restrict the right to freedom of expression and are often used to repress media and journalists. 

2. Legitimacy of the Press Code and the Order  
ARTICLE 19 is aware that both regulations, issued by the Interim President, are necessary for a transitional period. However, as these regulations have the effect of subjecting freedom of expression and media to government control. Although rules on the operation of the media are acceptable when they are necessary to achieve legitimate interests such as protection of public order, reputation, rights of others, public health or national security, these rules should be set out not by the government but by Parliament. Only parliaments have the legitimate power to regulate issues concerning human rights as the latter are designed to protect individuals from the government itself. It is the role of the executive government to regulate matters concerning public administration, yet the subject matter regulated by the measures relate not to public administration but to freedom of expression and media freedom. If the aim of the regulations is to provide a framework for the operation of the press and media in the interim period, they should clearly distinguish the immediate needs of the interim period. As such, only issues that need such immediate regulation should be addressed in the Press Code and the Order. 

3. Scope of the Press Code 
In the present form, the scope of the Press Code is unclear. The Press Code omits important guarantees to freedom of expression while regulating a wide range of media matters, including the registration of media organizations and the status, rights, and obligations of media professionals. Normally these matters are regulated by separate laws, including by the Penal Code, the Civil Code or the Administrative Code, or are left for self-regulation by the media. The existence of different laws makes it easier for both professionals and laypersons to understand and navigate through each area of media regulation. We understand that due to the interim nature of this legislation, the Commission has not opted for such an approach but has instead adopted one complex regulation. While appreciating the need to identify and address key issues for this period, ARTICLE 19 recommends narrowing and clarifying the scope of this legislation.

4. Registration requirements
The requirements for registration by print media are substantially reduced from previous drafts that ARTICLE 19 reviewed. However, through a number of obligations - in the form of declarations - on print media and its directors and editors, the Press Code imposes quasi-licensing requirements on the publishing industry and on those who work within it. However, ARTICLE 19 finds that most of the proposed requirements are not necessary in a democratic society and instead create an extensive administrative burden that shall most certainly limit freedom of expression.  We note that although some of these requirements may be legitimate (presumably for reasons of public order) they are unnecessary and disproportionate to the aim pursued.  For this reason, the Press Code should consistently require that restrictions on freedom of expression, regardless of its form, must always meet the three-part test for lawfulness. As explained below, this test not only requires that restrictions are set out by law but also that they are proportionate and are measures of last resort.

5. Confusion between print and electronic media
Although the Press Code aims to govern the press, printing and publishing, in several provisions (such as, for example, Articles 4, 7 or 50), it refers to audio-visual or digital media. This creates confusion as to the scope of the Press Code. 

6. Content restrictions
ARTICLE 19 is of the view that laws governing the print media should not contain any content restrictions whatsoever. If the publication of a certain category of statement carries a sufficient risk of harm to justify a restriction on freedom of expression, this should apply regardless of the manner in which the statement is disseminated; in a newspaper, in a book, orally and so on. As a result, the restriction should be placed in a law of general application. ARTICLE 19 therefore recommends that all content restrictions are removed from the Press Code.

7. Unnecessary split between the Press Code and the Order
It is not clear why the regulations are split into the Press Code and the Order. We observe that provisions of the Order consist mainly of definitions of some terms contained in the Press Code, along with overriding issues relating to specific provisions in the Code. We believe that these definitions could have been easily incorporated into the text of the Press Code, either to the opening section or to the specific subject areas, while staying mindful of our comment that its scope should be narrowed done to immediate needs.

Positive features of the Press Code and the Order 
From a freedom of expression viewpoint, ARTICLE 19 welcomes the following aspects of the Press Code as positive features of the legislation:
· Including references to international human rights standards and conventions in the explanatory note to the Press Code, including a reference to the rights of citizens to pluralism and diversification and to the institution of journalist rights, the protection of sources, and the shrinking of monopolies and economic concentration;
· Defining the right to freedom of expression with reference to international human rights instruments and the three part test necessary for imposing restrictions on the right (Article 1);
· Including clear definitions of key terms used in the Press Code (Article 2);
· Reducing the number of depository authorities and the number of copies of publications to be deposited from previous versions, and providing that the Ministry of Information shall deposit two copies each with the National Documentation Center and National Library (Article 5);
· Including provisions relating to the rights of journalists (Chapter 3 of the Press Code);
· Extending the right of access to information to all citizens (Article 10);
· Providing guarantees for the protection of journalist sources (Article 11);
· Removing the educational qualifications for chief editors that were present in earlier drafts (Articles 16 - 17);
· Expanding and improving transparency provisions from earlier drafts (Articles 23 - 32);
· Separating the rights to “correction” and “reply” and extending the rights to all persons rather than just public authorities (Article 39 - 40);
· Stipulating that the right to “correction” results from “wrongful information” and is available to those with a “legitimate interest” in having the correction made, and that the right to “reply” is available to those who have suffered “damage to personal rights” (Article 39 - 40);
· Providing a ground for rejecting a claim for reply where a periodical has published a correction which has undone the harm caused (Article 45);
· Providing greater clarity on public road posting (Article 47 - 49); 

· Removing sanctions of imprisonment for a number of offences, including defamation (Article 54 - 59);

· Removing specific references to “public offices” in the articles relating to defamation (Article 54 - 59);
· Limiting the rights of individuals to allege defamation on behalf of deceased persons to those instances where the living persons are personally affected (Article 58)

Problematic aspects of the Press Code and the Order
As already noted, ARTICLE 19 appreciates that a number of our previous recommendations have been incorporated into the finalised Press Code. However, we find that many aspects of the Press Code are still problematic and, thus, violate international freedom of expression standards. In failing to sufficiently comply with international human rights instruments and the safeguards for freedom of expression they provide, the Press Code gives opportunities for unnecessary and disproportionate limitations on media freedom. In most cases, this is simply a matter of clarifying language and narrowing the application of definitions.
ARTICLE 19 concerns related in particular to the following provisions. 

1. Explanation of causes and Introductory references
ARTICLE 19 notes that the Press Code and the Order are accompanied with an explanatory note, entitled the “Explanation of Causes”, which gives the background to and the explanation of the necessity of this legislation. However, it is not clear whether this explanatory note is a part of the actual legislation or whether it only provided a background to the Interim Government. 
ARTICLE 19 notes that while this explanatory note enshrines a number of important principles and international standards relating to freedom of expression, these important principles would be better promoted if the note was transformed into either the Press Code’s Preamble or its text was included to Introductory Article 1 of the Press Code. Including the text of the Explanation of Causes into the actual body of the Press Code would be useful to highlight the overarching reform that this legislation seeks to bring, as well as outlining the contextual necessity of the legislation. 
ARTICLE 19 is pleased to note that the reference to the right to freedom of expression has been expanded in Article 1 of the Press Code to include a reference to international human rights instruments - along with the three part test for the permissibility of restrictions. We believe that these provisions should be further strengthened by specific recognition of press freedom and media freedoms.  
Recommendations:

· The Press Code should declare – either in the Preamble or in Article 1 – the intention to promote freedom of expression. In particular, it should state that its aim to abolish censorship and to provide freedom of media in accordance with the right to freedom of expression.
· The Press Code should explicitly recognise that the main mission of the media is to report the news and to act as a public watchdog of government.
· The Press Code should also require that state bodies always use the least restrictive means of action when their bodies interfere with the exercise of the right to freedom of expression.
· The legislators should consider the following alternative wording of Article 1 of the Press Code to emphasize the importance of the right to freedom of expression and freedom of media:
“Article 1 - Freedom of the media

1. Freedom and independence of media of all types, including print media regulated by this law, are guaranteed. 
2. The right to freedom of the media is understood to mean the right of every physical and legal person to receive and impart information through the media without prior hindrance by a public authority.
3. Any restriction of the right referred to in the previous paragraphs can be established only if it fulfils the following three-part test:

a. The restriction shall be directly intended at fulfilment of one of the following legitimate purposes: respect for the rights and reputations of others, protection of national security, public order, or public health and morals.

b. The restriction shall be necessary for the fulfilment of the legitimate purpose, which implies that i) it shall be in response to a pressing social need, ii) it shall be proportionate to the legitimate aim, defined in paragraph 3.a, and iii) it is the least restrictive to freedom of expression.

4. The media cannot be censored and cannot be compelled to publicise information complimentary either to the government or to the opposition.
5. The State shall not:
a. exercise control over, or interfere with, any person concerned in circulation of any publication, or in the dissemination of information by any medium; 
b. harass or penalize any person for any opinion or view, or the content of any publication and dissemination.”

6. All media, including print media regulated in this law, shall be independent and impartial and shall afford fair opportunities and facilities for the presentation of divergent views and dissenting opinions.”

· The scope of the Press Code should be specifically clarified in a separate article.
2. Rights of professional journalists
While ARTICLE 19 is pleased to note that provisions on the rights of journalists have been included in the Press Code (which ARTICLE 19 recommended maintaining), we note that the definition of “journalist” provided in Article 7 is restrictive and confusing. Restrictions on who may enter the journalistic profession or be employed in the media sector have long been considered to breach the international guarantee of freedom of expression. Mandatory qualification requirements like the ones described in the Code effectively limit the right to express oneself through the print media to a small class of persons. This concept is at odds with international freedom of expression standards and has the potential to constrict the flow of important information to the public. 
Additionally, these provisions fail to recognize that the right to express oneself through the mass media belongs to everyone, not only those who are considered particularly qualified or suitable. The Press Code (or other legislation) should recognize this right. It should also include a broad definition of journalists, including citizen journalists and other individuals engaged in the collection and dissemination of information.
ARTICLE 19 is further concerned that the provision of “journalist cards” in Article 8 may be used to link journalist rights to the issuance of journalist cards. As explained above, the limitation of these rights in such a manner would be a violation of international standards on freedom of expression.
Recommendations:
· The Press Code should recognise that the right to express oneself through the mass media belongs to everyone, and should define “journalists” broadly to include citizen journalists.
· The definition clause under Article 2 should be amended in the following way: “Journalist means any natural or legal person who is regularly or professionally engaged in the collection and dissemination of information to the public via any means of mass communication.”
3. Right of access to information

While welcoming the extension of the right of access to information to all citizens (in Article 10) in line with our previous comments, we are concerned to note that it is made subject to another decree (no. 41 dated 26 May 2011 and amended by decree no. 54 dated 11 June 2011). The right is further limited by extending it only to “information, news, and statistics” and excluding material that is “confidential by virtue of law” from its purview.
As we highlighted in our previous analysis (in particular in our comments to the Draft Code of 18 March 2011), the provision constricting journalists’ right to access information to only “non-confidential” information runs counter to international standards on access to information. ARTICLE 19 notes that the right to access to information applies to all information held by public bodies, regardless of the reason they hold it. Although we are not familiar with the current Tunisian regulations on state secrecy laws, we assume that they are unlikely to accord with accepted international standards on openness, which require exceptions to serve a limited list of legitimate confidentiality interests; allow withholding of information only where disclosure would pose a risk of serious harm to one or more of those interest; and require that this harm outweighs the overall public interest in disclosing the information. 
The clear international trend in relation to access to information is to impose increasingly wide positive obligations on public bodies to disclose information proactively. This is important to ensure that individuals can access a minimum platform of information about public bodies and to promote openness in general.  We therefore recommend amending the wording of Article 10 to state that the right to information applies to everyone, and to all information held by public bodies, irrespective of the use to which that information is put.

Recommendation:
· The wording of Article 10 should be amended to state that the right to information applies to all information held by public bodies, irrespective of whether that information is “confidential by virtue of law”.
4. Protection of sources
ARTICLE 19 welcomes the provisions guaranteeing protection of journalist sources in Article 11 of the Press Code. These are progressive measures that are commendable and would significantly advance media freedom in Tunisia. 
We note that this article also provides that the secrecy of sources can be breached by a “court order” under circumstances provided in the article, or when justified by a “pressing need related to state security”. In the further section of Article 11, it further states that the exception applies to cases “by a judicial order under the condition that this information is related to crimes representing serious risk to physical safety of others, that the disclosure of this information is necessary to avoid these crimes and that this information cannot be obtained through any other means.” This later section is commendable as it follows established international,
 regional
 and progressive national
  standards on the issue. 
However, it is not clear how the opening and later provisions relate to each other, that is whether “pressing need related to state security” is a specific case or whether it is just further elaborated by the next section. 

Apart of the above clarification, the provisions of Article 11 could be strengthened by specifying that the judicial order must be approved by an independent judge in a fair and public hearing and subject to appeal to an impartial body.

ARTICLE 19 suggests that Article 11 of the Press Code could be further improved by granting protection to individuals who release information on wrongdoings – whistleblowers. This would provide an important information safety valve, ensuring that key information on wrongdoing reaches the public. Such protection should apply even where disclosure would otherwise be in breach of a legal or employment requirement.
Recommendations:
· Protection should be extended to those whistleblowers who release information on wrongdoings.
· Provisions of Article 11 of the Press Code should be clarified as specified above. Article 11 should also provide that the judicial order to disclose the source should only be approved by an independent judge in a fair and public hearing and subject to appeal to an impartial body.
5. Indirect licensing and registration requirements

ARTICLE 19 welcomes that some of our recommendations concerning the licensing requirements in previous drafts where reflected in the final version.  Unlike the “declaration” requirements that were enumerated in the March version of the Press Code, Articles 4 and 5 of the published Pres Code do not mention the requirement to submit a declaration to any state authority for printed works. 
However, Article 3 and Article 9 of the Order refer to requirements in the Press Code for both a “legal deposit” and “registration”. This legal deposit enables “the administration to have copies of each work provided by this code with the objective to document and preserve the national memory” (Article 2 of the Code). 
Article 10 of the Order further mandates a “permit” which must be “associated” with a legal deposit. While “permit” is not defined anywhere in the Order, upon comparison of previous drafts it seems to carry the same meaning as the word “declaration” used in other provisions of the Order and in the previous drafts. In essence, therefore, the problematic requirement to submit a “declaration” for printed works to state authorities is maintained in the current Order.

When the requirement of a “legal deposit” is used in conjugation with the requirement of a vague “permit/declaration”, it becomes unclear whether such a permit/declaration is subject to approval from the related public authorities. This unclear requirement of “permit/declaration” is linked to the various registration requirements. This is a serious concern and has been pointed out by ARTICLE 19 in its previous analysis. 
Moreover, the registration requirements in the published Order are the same as those contained in the earlier version of the Press Code and the Order (in March 2011), which were noted in our previous comments as being indefensible under relevant international standards.
The above requirements in effect represent an impermissible licensing system of print media. Additionally, Article 2 of the Order specifically necessitates a license for newspapers and periodicals, without any mention elsewhere in the Press Code or the Order of a process of licensing or an issuing authority. This is similar to the draft decree accompanying the 30 March draft version of the Press Code.
ARTICLE 19 reiterates that international standards on freedom of expression do not recognize the system of licensing of newspaper. Such systems are not considered permissible under the “necessity” test mentioned above; only the licensing of broadcasters is ever recognised as necessary, if only to prevent chaos on the airwaves. Licensing systems for print press do not, therefore, exist in democratic countries. On this basis, ARTICLE 19 finds it difficult to think of any legitimate interest which might justify instituting a licensing system for the print press in Tunisia.
Under international law, a technical registration requirement for the print media may not breach the guarantee of freedom of expression as long as it meets the following conditions:

· There is no discretion to refuse registration, once the requisite information has been provided;
· The system does not impose substantive conditions upon the media; 
· The system is not excessively onerous; and 
· The system is administered by a body which is independent of government.

The Human Rights Committee, which oversees the ICCPR, has also noted, “effective measures are necessary to prevent such control of the media as would interfere with the right of everyone to freedom of expression.” Registration requirements which do not respect these conditions offend freedom of expression principles since they cannot be justified on the grounds listed in the ICCPR, such as the rights or reputations of others, national security, or public order, health or morals.
We believe that the suggested system in the Press Code does not meet these standards. Furthermore, the Press Code does not specify the basis on which authorities can reject the registration permit, or on which there could be a review or appeal against such refusal. To the extent that it introduces restrictions on and control by the government of the distribution of print press, the licensing system violates the right to freely receive information and ideas. 
The specific regime for the distribution of publications produced outside Tunisia (set out in the second paragraph of Article 5 of the Press Code) should also be eliminated. We note that the right to freedom of expression belongs to everyone and should not be limited to citizens or specific territory, and that there is therefore no justification for such a specific regime of approvals.

Recommendations

· All provisions in the Press Code relating to direct or indirect registration requirements by the print press and the respective sanctions for their breach (in Article 6 of the Code) should be removed.
· Technical registration requirements should only be allowed if no discretion is allowed to refuse registration; no substantive conditions can be imposed on the media; the system is not excessively onerous; and the system is administered by an independent body.
· The specific regime for the distribution of foreign publications should be eliminated.
6. Restrictive obligations on directors and editors

ARTICLE 19 notes that despite its recommendations on this issue in previous drafts of the Press Code, the published version has incorporated only very few changes. 

In particular, the provisions of Articles 18, 19 and 21 of the Press Code - imposing requirements for the submission of a written declaration to the chief judge of the primary court prior to the publication of any periodical and the deposition of copies with the ministry of information, and sanctions for failure to comply with these requirements - remain unjustifiable restrictions on freedom of expression. 

These provisions are of similar nature to those outlined in the Chapter on “Intellectual, Literal and Artistic works” of the Code and extend the restrictions not only to publishers but to chief editors and directors too. The provisions of Articles 19 and 21 of the Press Code do not allow for appeals against decisions to reject the declarations, stipulated as indirect requirements of registration. These provisions are vague, unclear, and create a system of quasi-registration open to the possibility of interference and abuse from the authorities. We refer to our comments above on the nature and permissibility of this system.

Sanctions for violations set out in Article 19 and 21 of the Press Code are excessively harsh sanctions for breaches of provisions which are of themselves, as explained above, illegitimate. As noted above, the system of licensing envisaged by the Code would allow for extensive government control over any newspaper which does not carry its favour. It should, therefore, be removed.

Recommendation:

· Articles 18, 19 and 21 should be entirely removed from the Pres Code.
7. Professional entry requirements of chief editors and journalists
ARTICLE 19 notes that Articles 16, 17 and 20 of the Press Code continue to be problematic for the reasons given in our previous commentaries. In particular, ARTICLE 19 notes with grave concern that the provisions of Article 16, 17 and 20 of the Code retain, from previous drafts, the impermissible professional entry requirements for journalists, directors, and chief editors. Restrictions on who may enter the journalistic profession or be employed in the media sector have long been considered to breach the international guarantee of freedom of expression. Mandatory qualification requirements like the ones described above effectively limit the right to express oneself through the print media to a small class of persons. Additionally, these provisions fail to recognize that the right to express oneself through the mass media belongs to everyone, not only to those who are considered particularly qualified or suitable. 
In particular, ARTICLE 19, as noted in its previous comments, suggests significantly revising the following: 
· While removing the educational qualifications for chief editors present in previous drafts, the age and nationality qualifications imposed on chief editors and directors in Articles 16 and 17 of the Code still violate international standards and deprive the general public of the right to receive information and ideas from diverse sources of their own choice. We assume that the drafters sought to ensure that the task of informing the public, and the responsibilities of chief editors in particular, are reserved for competent persons with experience and professional credentials. However, we note that such a justification has to be rejected in light of international standards. None of them are necessary for the attainment of any recognized legitimate interest, since the free market will in the long run act as a suitable filter. New publications might initially hire incompetent or unethical staff, but as readers grow more experienced and critical, they are unlikely to continue spending money on newspapers or magazines which are published, edited or printed in an improper way.
· For the same reasons, the obligations imposed in Article 20 of the Code on the number of full time journalists, their nationality and their professional credentials should be eliminated. ARTICLE 19 cannot envision any justifiable reason why the state should proscribe the number of full-time staff publishers and media owners should employ. The nationality and professional requirements are also impermissible restrictions, as noted above. We reiterate that restrictions on expression, regardless of its type, should always meet the three-part test for lawfulness. This requires restrictions are not only set out by law but are proportionate and a measure of last resort. The requirements imposed on journalists, editors and media orders fail to recognize this requirement.
· We observe that the Press Code has a problematic definition of “professional journalist”, as pointed out above in relation to Article 7. From the provisions of the Press Code, it appears that it would only cover “traditional” journalists, i.e. those who work for mass media. This concept is at odds with international standards on freedom of expression and has a potential to constrict the flow of important information to the public. We repeat that the right to freedom of expression is a specifically protected human right that belongs to everyone, not just those who are employed by media outlets. The Press Code should recognize this right. As we have already noted in relation to Article 7, the Press Code should also include a broad definition of journalists to include citizen journalists and other individuals engage in the collection and dissemination of information. 

ARTICLE 19 therefore suggests substantially revising and amending this Section and, in particular, removing all entry requirements imposed on journalists, editors, and directors.
Recommendation:
· Professional entry requirements for journalists, directors and chief editors should be entirely removed from the Code.
8. Journalist cards
Under Article 20 of the Press Code, national professional cards are used as a qualification for employment. This serves as a restriction on who may enter the journalistic profession or be employed in the media sector and is in breach of the international guarantee of freedom of expression, as explained in the comments above on Article 7.

ARTICLE 19 notes that this provision is unnecessary, as journalist cards are normally issued by the entity engaging the services of the journalist, as well as beyond the scope of this legislation, as the Press Code relates only to print media and “journalists” are note exclusive to such media. 

In any event the matter of issuing journalist cards, even if done in a nationally uniform manner, should be treated as a matter of self-regulation by media agencies in voluntary cooperation with each other instead of being prescribed by law.
Recommendation:
· The requirement of journalist cards should be removed from the Code and dealt with via self-regulation. They should emphatically not be used as a qualification for employment.
9. Professional Code of conduct and duties
Article 13 of the Press makes general references to the professional code of conduct and professional duties that every journalists must abide to.  The Press Code does not stipulate the duties or specify the code itself, nor is it clear if such a code is currently in existence. 

As noted in our comment to earlier drafts of the Press Code, such a code should be the subject of self-regulation by journalists and media outlets; journalists and media outlets should be free to adopt and voluntarily follow professional standards of ethics. Any attempt of the state authorities to set out such standards or ensure their implementation would amount to an interference with freedom of expression that is unnecessary in a democratic society. 
ARTICLE 19 also notes that while Article 14 of the Press Code provides for sanctions on the violations of such a code and duties, the Regulation is totally silent on who would be reviewing the violations. It is nowhere made clear in the Regulation that only self-regulatory bodies of journalists and media should judge behaviour against the Press Code. It may be noted that complaints systems in most democracies are clearly linked to such self-regulatory systems. Furthermore, the African Declaration notes that in any complaints systems for the media, “complaints shall be determined in accordance with established rules and codes of conduct agreed between all stakeholders.”

Recommendation:
· The code of conduct and duties should be removed from the code and left for self-regulation by journalists and media outlets.
10. Mandatory provision of publications
Similar to previous versions of the Press Code, the above requirements of a declaration or quasi-regulatory system are accompanied by an obligation to deposit publications. 
According to Article 5 of the Press Code (as well as in a number of subsequent provisions), the printer, producers, publishers or distributors of press are obliged to deposit six counterparts of each issue to the concerned department of the Ministry of Information prior to their distribution.

In its comments on early drafts, ARTICLE 19 noted that there is no need for this obligation in a democratic society. The requirement to deposit publications is usually connected to the aim of creating libraries, for example, which might be justified by reference to archive interests. As well as presenting a significant administrative burden, there is a danger that such a requirement will be used as a vehicle for censorship. Such a concern is particularly pronounced in this case, since it is entirely unclear what other purposes the state authorities might have to need five copies of every non-commercial publication.
While the reduction in depository authorities and in the number of copies to be deposited is an improvement from earlier drafts, ARTICLE 19 stands by its earlier comments that it might still be prohibitively expensive for publishers to provide all these copies for free, and that such a requirement might create an excessive restriction on the property rights of media owners. If state authorities wish to receive newspapers they should subscribe to them like any other person and institution. We are concerned that the current regime of such mandatory provision of copies is control-oriented, and hinders freedom of expression. We propose that free copies be sent only to the National Library in view of its responsibility to protect the national cultural heritage. This is the standard practice around the world.
Recommendation:
· The requirement to deposit publications should be limited only to the National Library.
11. Unnecessary and restrictive transparency provisions

The provisions under this section have been expanded and improved upon from the previous drafts. However, certain problematic provisions remain.

Article 23 of the Press Code requires the press to publish a number of financial materials, such as annual financial balance sheets and management books. Article 28 prohibits newspapers and associated persons from “acceptance of monies or benefits from any foreign government other than the assistance of the governmental or non governmental agencies related to the creation and organization of joint seminars or the sales, subscriptions and announcements obtained against the services rendered to its clients.”
Article 24 of the Press Code is a new addition from earlier drafts and contains measures to regulate transfer capital in the form of shares of newspapers or periodical institutions. 
ARTICLE 19 is concerned that these provisions on financial supervision and ownership interests serve no other purpose than to assert the government’s authority over every aspect of the print media sector. Some countries do place certain limits on foreign ownership of the print media, to the extent necessary to ensure that the press retains a local character and that the people have access to information and ideas emanating from their own society. Broad prohibition on the types of assistance from abroad goes much further than this, however, and is clearly not tailored carefully to prevent excessive foreign domination of the media. Not only is such a prohibition unnecessary, it may also have the unfortunate consequence of preventing beneficial foreign aid or investment in the Tunisian media enterprises, which often suffer from a lack of funding or expertise.

By the same token, there is no justification for requiring media outlets to publish their management books. In most countries, the power to inspect a company’s accounts is reserved for ordinary law enforcement agencies, such as the police or the corporate regulator, and may only be exercised if there are specific reasons to believe that actual wrongdoing has occurred. The internal administration of media outlets is not a matter of public concern, and releasing such data may cause damage to a company’s competitive position.

Recommendations:

· The requirement for media outlets to publish their management books should be removed.
12. Advertising

Article 26 of the Press Code requires newspapers to fix their advertising rates - whether single announcement tariff or joint with another periodical or several other newspapers with a general news nature - for three months and to inform the relevant parties of such decisions, with penalties put in place for failure to comply with this obligation. Further limitations on advertising appear in Article 31 of the Press Code, where newspapers and periodicals of a general news nature are prohibited from carrying advertisements or announcements that can be considered propaganda in the interest of political parties. 
ARTICLE 19 notes that advertising is one of the main means by which newspapers support themselves and the rates charged for the publication of adverts is an important tool of competition with other publications. ARTICLE 19 is of the view that the constraints outlined above allow the authorities to interfere with the free market for advertising, are not necessary for any legitimate purpose, and carry a serious risk of abuse. We believe that the provisions give opportunity for the authorities to seek to fix the rates that a critical or otherwise disfavoured newspaper may charge at unrealistically high or low levels, making it impossible to find advertisers or to therefore earn a sustainable income from advertising. Price controls on advertising are unknown in most countries and there is no reason to believe that abolishing them will cause any problems.
Recommendation:

· Provisions for price controls on advertising should be entirely removed from the Code.
13. Plurality provisions:
Articles 33 – 38 of the Press Code seek to regulate the concentration of print media.

As recognized by international and regional standards, a key element of the right to freedom of expression - which protects both the right to speak and the right to receive information and ideas - is pluralism and diversity, in particular in relation to the media.  Consequently, the states are obliged to take positive measures to prevent undue concentration of ownership that would threaten pluralism and diversity. 
The General Comment on Article 19 of the Human Rights Committee states that the right to freedom of expression requires such positive measures as “the development of the modern mass media” and “effective measures (as are) necessary to prevent such control of the media as would interfere with the right of everyone to freedom of expression.” 
The importance of media pluralism and diversity has been also specifically recognized in the 2002 Declaration of Principles on Freedom of Expression in Africa, adopted by the he African Commission on Human and Peoples’ Rights. Principle XIV(3) of the Declaration mandates the States to “adopt effective measures to avoid undue concentration of media ownership, although such measures shall not be so stringent that they inhibit the development of the media sector as a whole.” At the same time, it is clear that the Declaration recognizes that such measures might also represent limitations on freedom of expression, and the measures adopted should in this respect not be unduly restrictive.

ARTICLE 19 also notes that the 2007 Joint Declaration on Diversity in Broadcasting of special international mandates for the protection of freedom of expression – the UN Special Rapporteur on Freedom of Opinion and Expression, the OSCE Representative on Freedom of the Media, the OAS Special Rapporteur on Freedom of Expression and the ACHPR (African Commission on Human and Peoples’ Rights) Special Rapporteur on Freedom of Expression and Access to Information - contains recommendations in relation to concentration of media (the Joint Declaration deals only with broadcast media). It states that “[i]n recognition of the particular importance of media diversity to democracy, special measures, including anti-monopoly rules, should be put in place to prevent undue concentration of media or cross-media ownership, both horizontal and vertical. Such measures should involve stringent requirements of transparency of media ownership at all levels. They should also involve active monitoring, taking ownership concentration into account in the licensing process, where applicable, prior reporting of major proposed combinations, and powers to prevent such combinations from taking place.”

There are other comparative standards, including the Recommendation 2007(2) of the Committee of Ministers of the Council of Europe on Media Pluralism and Diversity of Media Content from 31 January 2007 that are applicable in this case. The Recommendation requires that “rules should be adapted to the size and the specific characteristics of the national, regional or local audiovisual media and/or text-based media market to which they would be applicable.” It also outlines a number of specific provisions on media transparency and identifies five key categories of information that should be available to the public, including information relating to those able to influence and/or benefit from the media outlet, and any support measures that outlet has received. It also refers to the setting of thresholds, based on objective criteria, such as “audience share, circulation, turnover/revenue, the share capital or voting rights”. 

The provisions of the Press Code on media concentration and pluralism should be assessed in the light of these standards. ARTICLE 19 notes that since the aim of the provisions in Articles 33 – 38 of the Press Code is to protect rather than restrict freedom of expression, the ownership limitations do not need to be justified by reference to the three-part test. However, the provisions on media concentration in the Code must meet some standard of legitimacy; if they do not, measures which seriously limit freedom of expression while failing to impact concentration of ownership would be sustained. 
In this respect, ARTICLE 19 submits that while the Press Code’s provisions have been changed from previous drafts, they still do not comply with international standards.  For example, the requirement that an individual or company can only own two general periodicals (in Article 33) might be unduly restrictive. Article 33 also seems to be overlapping with Article 34 and the difference between them is not clear. It also does not take to consideration horizontal, including cross-media, and vertical ownership issues, as recommended in the Joint Declaration mentioned above. 
Articles 33-38 do not refer at all to promoting diversity of content or encouraging public service content; nor do they seek to ensure availability of a sufficient variety of media outlets provided by a range of different owners, both private and public. While Articles 33 and 34 in some part seem to be directed at preventing accumulation by one owner of more than a 30% share of a newspaper or periodical’s total circulation, they must be more clearly worded. Furthermore, in light of the above principles, they should take into account the horizontal integration phenomena, understood as mergers in the same branch of activity – in this case mono-media and multi-media concentrations – as well as vertical integration phenomena; that is, the control by a single person, company or group of some of the key elements of production, distribution and related activities such as advertisement or telecommunications.

The sanctions contained within Articles 36-38 correspond to articles which have been shown to violate international standards in the above comments on “financial supervision” and “advertising” and must therefore be removed.

ARTICLE 19 submits that the provisions contained in Articles 33-38 do not promote pluralism in a comprehensive manner and must therefore be carefully examined in the light of available standards in this area.

Recommendations:

· Limits on foreign ownership of the print media should go no further than necessary to ensure that the press retain a local character and that the people have access to information and ideas emanating from their own society.
· The sanctions contained within Articles 36-38 should be removed, and those contained in Articles 33-38 should be carefully examined in the light of international standards in the area.
· Provisions on media concentration should be revised in line of international standards in this area to ensure plurality.
14. Corrections and the right to reply

At the outset, ARTICLE 19 notes that the right of reply and related rights are a highly contentious area of media law since this right represents an interference with freedom of expression.  Some consider them as a low-cost, low-threshold alternative to expensive lawsuits for individuals whose personality rights (for example to reputation or to privacy) have been harmed by the publication of incorrect or misleading statements about them; others regard them as an impermissible interference with editorial independence. ARTICLE 19 and other bodies, such as the UN Special Rapporteur on Freedom of Opinion and Expression, have repeatedly suggested that the right of reply should ideally be voluntary.  Hence, in principle, we recommend that these issues should not be regulated by the Code but left to be dealt with by self-regulatory mechanisms.
ARTICLE 19 welcomes the changes made in relation to the right to correction and reply in the final version of the Press Code (Section Five: Correction and the Right of Reply) as we have heavily criticised the previous drafts in this respect. However, while Article 42 of the Press Code now allows for a newspaper or periodical to refuse to publish a “reply”, there is no mention of allowing refusals to publish a “correction.” In general, special provisions on this right remain excessively restrictive and, in relation to elections, excessively vague. They must therefore be amended.
The Press Code also entirely fails to take into account the overriding importance of open debate on matters of public interest. The international and comparative standards in this area specifically recognise that certain legitimate public interests may override both the right to privacy and the right to reputation. A reply should not be available where the publication of the statement was justified by an overriding legitimate public interest. Such provisions should be introduced in the Code.
Article 39 of the Press Code remains unclear about the format of the “correction” to be issued. It should be done in a manner identical to the original statement/information.

Article 44 of the Press Code is confusing and vague. In the absence of a clear definition of “qualified human rights defence associations” it is ambiguous as to who can exercise the right to correction and reply on behalf of the group of persons mentioned therein.
There is still confusion on the use of “reply” and “correction” in Articles 42 and 44 of the Press Code. It appears that one term is used even though both should be mentioned.
Recommendations:
· The right to reply should ideally be dealt with by self-regulatory mechanisms, not by the Press Code. Alternatively, provisions should be made to allow for refusal to publish a “correction” and provisions on the right should be clarified. 
· Provision should be made for a right to reply no to be available where the publication of the statement was justified by an overriding legitimate public interest.
· Clarification should be given as to the format of the “correction” to be issued and to the bodies able to exercise the rights of reply and correction.
· The rights of reply and correction should be definitively separated.
15. Criminal sanctions singling out the print media and journalists
As noted in our comments on earlier drafts of the Press Code, ARTICLE 19 has serious concerns about the chapter dealing with press related crimes and recommends abolishing this section from the Code. ARTICLE 19 notes that the provisions under this Chapter have been revised in accordance with some of our previous comments, but that the overall nature and implications of this chapter remain a matter of grave concern.
In general, ARTICLE 19 notes that the matters of criminal law should be regulated by the Tunisian Penal Code. Provisions on criminal penalties have no place in the media regulations. The Code should therefore contain no penal provisions at all, however limited they may be. Criminal sanctions which single out the print media and journalists for special treatment are by nature in tension with the right to freedom of expression and should be avoided. This does not necessarily imply that all general criminal restrictions on freedom of expression are illegitimate. However, these hang like a sword over the neck of journalists and print media workers and may well have a ‘chilling effect’ on the exercise of the right to freedom of expression.

It is entirely unclear why the regulation of inchoate crimes pertaining to the print press should be included in the Press Code.  These provisions should be removed and dealt with by the Penal Code – for example those related to crimes against journalists and freedom of the media. If the aim of these provisions is to impose specific sanctions for crimes committed by journalists, they should be entirely abolished; there is no reason why those engaging in media should be treated differently when committing murder, theft and crimes of a similar severity than the rest of population.
We therefore recommend removing Chapter Five from the Code in its entirety.  However, given the fact that Chapter Five deals with a number of content restrictions, ARTICLE 19 wishes to comment on some of the provisions included in the Code to explain what would be an appropriate standard in these areas. 
Nature of sanctions
The Press Code provides for a broad range of sanctions for press related offences and misdemeanours. These include both imprisonment and heavy fines. ARTICLE 19 notes that according to international law, the nature and severity of the penalties imposed are factors to be taken into account when assessing the proportionality of an interference with freedom of expression. In light of this, the state should ensure that measures taken or sanctions on expression should not dissuade individuals and the media from taking part in the discussion of matters of legitimate public concern. We have several concerns with respect to the sanctions. 
· We are concerned that whole Chapter Five of the Press Code dealing with offenses fails to take to consideration the provisions of its earlier guarantees in Article 1. As noted above, Article 1 of the Press Code is a highly commendable provision that also sets the scope of permissible limitations. These permissible limitations, however, stipulate that a sanction should impair the right of freedom of expression as little as possible. In this connection, we note that there is no safeguard to ensure that maximum sanctions are not used abusively to discriminately punish journalists and media. The Chapter Five entirely disregards this requirement.
· We also believe that the nature of the sanctions mandated by the Press Code, in particular the sanction of imprisonment, is disproportionate in the majority of cases, particularly when alternative measures can effectively address the harm in question. We note that criminal sanctions in these matters are only compatible with journalists’ freedom of expression in exceptional circumstances, notably where other fundamental rights have been seriously impaired - such as, for example, with hate speech or incitement to violence. It is generally accepted that severe sanctions prescribed by law have a chilling effect on the exercise of freedom of expression even when they are not used. The mere possibility of the deprivation of liberty in the law has such an effect.

Provisions on hate speech
ARTICLE 19 notes that provisions on hate speech have been revised following its comments on the earlier version of the Code. ARTICLE 19 also notes that despite the revisions, the hate speech provisions in the Press Code do not comply with applicable international standards.
Articles 50 and 51 of the Press prohibit crimes of incitement to “killing crimes, or abusing the physical immunity of another person, rape or plunder” and “collaboration with the foe” through means such as “sayings, or threat”, “pictures, engraves, symbols or any other written or pictured form displayed for sale or the view of the public”, and “any other audio-visual or electronic mean”. Article 52 criminally penalizes “whoever calls to hatred between races, religions or the population by instigating discrimination and use of aggressive means or publication of ideas based on racial discrimination, religious extremism or the regional or tribal sectarianism”. Furthermore, Article 53 penalises anyone who “uses worship places for partisan or political propaganda and whoever deliberately offends any permitted religious rituals”. These provisions are extremely vague and overbroad and fail to meet international standards in this area. Mindful that offensive speech is often interpreted by some people as inciting hatred or violence, the restriction in question poses concerns that it is open to abuse. Even if included in the Penal Code, these provisions shall require significant revisions. 

ARTICLE 19 notes that any provision on hate speech should strictly comply with the requirements of Article 20 of the International Covenant on Civil and Political Rights. Article 20 Paragraph 2 of the International Covenant on Civil and Political Rights does not require States to prohibit all negative statements towards national groups, races or religions. It only obliges them to ban such statements which “constitute incitement to discrimination, hostility or violence”. In allowing a broader restriction of speech, the Press Code fails to incorporate this standard.  

We also recommend the drafters consider the provisions of ARTICLE 19’s Camden Principles on Freedom of Expression and Equality
 which elaborate on this issue in a greater detail. Any regulations must make sure that only “advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence”
 is prohibited. The legislation should also stipulate that intention to promote hatred publicly is a requirement for any offence of hate speech and that the absence of intention should be a sufficient defence to a charge of hate speech in itself. In hate speech cases, therefore, it should be for the prosecution to prove such an intention, rather than for the defence to prove the absence of such an intention. The Press Code makes no reference to such a requirement which is a serious shortcoming. 
Defamation

While we note that sanctions of imprisonment for many offences, such as defamation, have been removed from the Press Code after our comments on previous drafts, the remaining sanctions of heavy fines are still undesirably restrictive and unnecessary in this code.
ARTICLE 19’s comments on defamation provisions in the Press Code are informed by international standards in this area. International law permits limited restrictions on the right to freedom of expression in order to protect various interests, including reputation; however, the parameters of such restrictions must meet the requirements of Article 19 of the ICCPR. We also refer to the jurisprudence of the UN Human Rights Committee and comparative standards in this area. Lastly, we refer to the international and comparative standards encapsulated in the ARTICLE 19 publication, Defining Defamation: Principles on Freedom of Expression and Protection of Reputations (“Defining Defamation”)
 that has attained significant international endorsement, including by the three official mandates on freedom of expression, the UN Special Rapporteur on Freedom of Opinion and Expression, the OSCE Representative on Freedom of the Media and the OAS Special Rapporteur on Freedom of Expression.
Based on these standards, ARTICLE 19 recommends the decriminalization of defamation and the removal of all criminal sanctions for defamation and insult, such as those included in Articles 51 – 59 of the Press Code. Additionally, we recommend that upon removing the criminal sanctions, Articles 51 – 59 of the Press Code must comprehensibly revised. In particular, we recommend the following:
· Article 55 provides for penalization in case of allegations that “directly or indirectly” target an “official entity”. We note that although international law, including Article 19 para 3 of the International Covenant, permits laws designed to protect the rights and reputations of “others”, this does not extend to public bodies and entities, which do not have a reputation in the ordinary sense of the word. The UN Human Rights Committee has therefore recommended that “[t]he criminal offence of ‘defamation against the State’ should be abolished”. The UN Special Rapporteur on Freedom of Opinion and Expression also stated that government bodies and public authorities should not be able to bring defamation suits; the only purpose of defamation, libel, slander and insult laws must be to protect reputations and not to prevent criticism of Government or even to maintain public order, for which specific incitement laws exist. This possibility should not, therefore, be provided for official bodies in Tunisia.
· We are pleased to note that since our previous comments on the 30 March draft specific references to “public offices” have been dropped in the articles relating to defamation. However, there is no specific limitation on defamation clauses in the Press Code that clarifies that they apply only to private persons.  The wording is at times general and we believe this will make the defamation clauses available to official entities by default. Article 56 provides that a person can be penalized for defamation if s/he removes or deforms electoral posters. Public figures, such as politicians, should tolerate a far greater extent of criticism of their functioning than can be expected of a private individual. The UN Human Rights Committee has, for example, stated that “robust and even harsh criticism of government figures is an essential part of democracy.” We accordingly recommend introducing a distinction between public officials and private persons in all pertinent defamation legislation. Public officials who bring a defamation claim should be required to show that the statement in question was factual in nature, that it was false, and that the falsehood was intended or was the result of recklessness as to its truthfulness.
· We are pleased to note that Article 58 limits the rights of individuals to allege defamation on behalf of deceased persons to only those instances where the living persons are personally affected. As such this provision essentially provides that individuals can seek remedy against defamatory acts/statements against their person. This is no different than what is already provided in Articles 55-57 and thus the provision is redundant and should be removed. Retaining this provision creates confusion about whether or not the Code provides individuals with the right to remedy against defamation of deceased persons. This is very problematic as the harm from an unwarranted attack on someone’s reputation is direct and personal in nature. Unlike property, it is not an interest that can be inherited; any interest surviving relatives may have in the reputation of a deceased person is fundamentally different from that a living person has in their own reputation. Furthermore, a right against defamation for the reputation of deceased persons could easily be abused and might prevent free and open debate about historical persons and events.
· We also strongly recommend bringing all defamation provisions in the Press Code and in elsewhere in line with international standards and best practice, as summarised above. Such a law should render actionable only incorrect statements of fact that cause harm to reputation and additionally provide for the following:
· Appropriate defences should include a defence of truth and of 'reasonable publication'; 
· The burden of proof concerning statements of public interest must lie with the claimant;

· Guidelines should be provided on damages; and 
· Public officials suing for defamation should be required to prove, to a high level of cogency, that the statement in question was false, directed towards their person, and made with the knowledge that it was false or with reckless disregard for the truth.

In all provisions related to misdemeanours, the Press Code should incorporate the principle of international law that states that sanctions must be necessary and proportionate and can be only imposed in the proceedings that meet standards of fair trial.  Judges should ensure that the harm to freedom of expression caused by a restriction do not outweigh its benefits to the legitimate interest being pursued.
Prosecutions and Penalties (Chapter Six)
ARTICLE 19 notes that this chapter deals with the procedures for imposing sanctions and implementation on the provisions of Chapter 5 on Crimes Committed Through the Press or By Any Other Means of Publication. As noted above, Chapter 5 must be eliminated.
Further, we submit that the criminal procedure provisions have no place in the law regulating media. These should be set out in specific legislation – the Code of Penal Procedure – that sets up uniform standards for all crimes. We note that those standards should also comply with respective international law relating to deprivation of liberty and fair trial.  There is no reason why specific procedures should be created for journalists and media workers.
Recommendations:

· The chapter on Crimes and Offences Committed by Journalists and Press should be abolished along with the accompanying Chapter on respective procedures. The Code should contain no penal provisions at all. 
· All provisions for sanctions on press related conduct must incorporate the principle that sanctions should impair the right of freedom of expression as little as possible.  Measures taken or sanctions on expression should not be such as to dissuade individuals and media-bodies from taking part in discussion of matters of legitimate public concern.
· The Press  Code should provide safeguards to ensure that maximum sanctions are not used abusively and discriminately to punish journalists and media.
· The Press Code must incorporate the principles that any sanction on the right to freedom of expression should be necessary and proportionate, and that any sanction should impair the right to freedom of expression as little as possible.
· Hate speech towards national groups, races or religions should only be banned insofar that they constitute incitement to discrimination, hostility or violence.
· Intention to promote hatred publicly, to be proved by the prosecution, must be a requirement for any offence of hate speech and the absence of such an intention should be a sufficient defence to a charge of hate speech.
· Defamation should be decriminalized and all criminal sanctions for defamation and insult should be removed, particularly in relation to public bodies and entities. Criminal defamation provisions should be replaced by appropriate civil laws.  
· Article 58 on the rights of individuals to claim defamation on behalf of deceased person should be removed from the Code.
· Only incorrect statements of fact that cause harm to reputation should be actionable, and defences should be available for truth and “reasonable publication”. 
· The burden of proof concerning statements of public interest must lie with the claimant and guidelines should be provided on damages.
· Sanctions for defamation should be necessary and proportionate and only imposed in proceedings that meet standards of fair trial. The level of the administrative fines should be decreased.
Annex – Press, Printing and Publication Code and Order

press, printing and publication code

Explanation of causes
The draft press code reflects a comprehensive and integrated vision of a press, printing and publication system that matches the spirit of freedom and democracy which the Tunisian revolution is characterized with. 

This draft targets disconnection with the oppressive and hushing up policy prevalent in the previous regime through particular emphasis on the right of free and guaranteed expression for everyone and that information institutions are free and independent and that their key message is to impart news, ideas and opinions and monitor the policy of the government in accordance with the international standards and conventions ratified by the Tunisian State. 

The important features of this draft is the keenness to prevent the Ministry of Interior from meddling in the affairs of the press and publication and bestow this competence to the judicial authority in all phases of expression of the ideas and opinions and the imparting of news and information together with abidance in the same time with the imposed duties and restrictions which should be observed in a democratic society in order not to divert from the objectives projected within its framework. 

The fundamental proposals of this draft may be summarized in the following: 

1- Inclusion of special provisions related to the definition of the journalist, the method of obtaining professional journalist card (chapters 7 & 8) and institute the right of journalists, in particular, in access to the information and news and publish it with all freedom without being exposed to any form of pressure from any party whatsoever or being subject to accountability for the opinions they give or information they publish (articles 9 to 14). This is in addition to the protection of the anonymity of press sources as this protection is essential in establishing a free and democratic media system (article 11)

2- Abrogate the disguised licensing system related to the publication of books, authored materials and periodicals with the Ministry of Interior and substituting that system with an automatic licensing system with the judicial authority in order not to keep publication conditional to the delivery of a receipt to this effect from any agency (articles 5 & 19). 

3- Include special provisions for financial transparency in journalistic institutions to guarantee the right of reader to know who finances newspapers with general news feature and how and secure the independence of the journalistic institutions against local and foreign influences (articles 23 to 32). 

4- Include special provisions related to pluralism to assure the right of recipient in free circulation and divergence of opinions and information and provide the minimum limit of pluralism and diversification of the information scene by shrinking the monopoly phenomena and economic concentration (articles 33 to 38). 

5- Cancel application of most restrictive provisions particularly those used during the despotic regime to suppress freedom of expression and substitute them with financial fines (articles 55, 56 & 57) together with limiting the physical penalties to the serious offenses related to instigation by speech, sayings or writings on assassinations, torture, violence, plundering, rape or war crimes, crimes against humanity, terrorism or conspiracy with the enemy (article 51), call for hate between races, religions or populations in a manner representing instigation of discrimination, animosity or violence (article 52) or the publication and distribution of information about rape or sexual molestation of minors in any manner whatever it may be or the production, distribution, publication, import, export, display, sale or possession of child pornographic materials (article 58). All that together with the review of the prosecution measures towards alleviation of the onus on journalists in proving the subject of prosecution (article 59). 

Press, printing and publication code

Decree no. 215 of 2 NOVEMBER 2011 concerning the press code
The Interim President of the Republic

By virtue of a proposal by the Supreme Authority to Achieve the Objectives of the Revolution, the Political Reform and Democratic Transformation updated in accordance with decree no. (6) of the year 2011 dated 18 February 2011 and after review of the opinion of the Prime Minister;

Resolves: 

Article (1): 

The below published provisions constitute the press code which is effective as from (     ) 2011.

Article (2): 

As from the effectiveness date of the press code all previous conflicting provisions are abrogated especially law no. (32) of the year 1975 dated 28 April 1975 concerning the promulgation of the press code and all subsequent, supplementary and revisionary provisions and articles 397, 404 & 405 of law no. (27) of the year 1966 dated 30 April 1966 concerning the issue of employment law. 

Article (3): 

This decree is to be published in the official gazette of the Republic of Tunisia and shall be enforced as one of the laws of the State.

This decree is issued at the Palace of Qurtag on 2 November 2011. 

Interim President of the Republic 

Fuad Al-Mubazzaa 

Press, printing and publication code

Chapter one: General provisions

Article (1): 

The right in the freedom of expression is guaranteed and practiced pursuant to the provisions of the International Covenant on Civil and Political Rights and other international treaties ratified by the Republic of Tunisia. 

The right of freedom of expression includes the free circulation, imparting and receiving of news, opinions and ideas of whatever nature. 

No restriction on the freedom of expression may be imposed except as provided by law under the condition that: 

· The aim is to achieve a legitimate public interest represented in the respect of the rights and dignity of others or preservation of the public order and protection of national security. 

· It is necessary and compatible with measures taken in a democratic society 

Article (2): 

This decree targets the regulation of the freedom of expression and the following terms shall have the following meanings: 

· Private entities: Natural or legal persons who assume any commercial or social activity or any private career. 

· Public entities: All entities that form part of any level or branch of the State, all public institutions and facilities and all authorities that are assigned to run a public utility. 

· Registration: All works having an artistic nature targeting the diagnosis of the works subject to legal deposit. 

· Legal deposit:  A procedure represented in enablement of the administration to have copies of each work provided by this code with the objective to document and preserve the national memory. 

· Publications: All printing products whatever their type may be. 

· Works: All writings, drawings, photographs, abstract sayings or any other form of expression when written on paper, maintained in preservation containers, magnetized, digital or in any other containers prepared for circulation. 

· Book: Each printed or digital non periodical publication with at least 49 pages cover pages excluded. 

· Periodical: Any periodical publication in whatever form it may be issued under a unique title within near or distant times even if irregular provided that its sequence is determined for unlimited period and that its issues follow in succession in time and numbering. The daily, weekly and bimonthly journals, the written or photographed magazines and periodicals and annals are particularly considered annals. 

· The general news journal or periodical: Each newspaper or general or partisan periodical that recounts different news, information and political opinions and other public affairs news to the public 

Article (3): 

All works issued against payment or without payment must bear the name and address of the printer, producer, publisher or distributer. 

Excluded from the provisions of paragraph one of this article are: 

· Administrative publications 

· Commercial publications 

· Small publications termed as the city publications 

· Electoral publications & financial value stamps 

Publications counted as periodical works category regularly or irregularly issued are subject to the provisions of chapter three of this code.

Chapter two: Intellectual, literal and artistic works

Article (4): 

All works indicated by paragraph (1) of article (3) above are registered in special books by the printer, producer, publisher or distributer as appropriate and each registration shall have a date and a serial number in a non interrupted sequence.

Article (5):

Each printer, producer or publisher (as appropriate) of one of the non periodical printed works indicated by paragraph (1) of article (3) of this decree which was produced or reproduced in the Tunisian territories shall deposit six counterparts with the concerned departments of the Ministry of Information before being put to the disposal of the public. In case of participation of several producers contributing to the production, deposit shall be made by the last one. 

Deposit of non periodical works produced abroad and entered to the Tunisian territories for the purpose of sale by the distributer shall be made via one counterpart with the concerned department under the Ministry of Information before the release of the work to the disposal of the public. 

The above mentioned concerned department in the Ministry should deliver, within no later than one month, two counterparts of the four types of works (printed and non periodical, produced or reproduced in the Tunisian territories) deposited with it to the National Documentation Center for the purpose of documentation and two counterparts for the national library for preservation of the national memory. 

Article (6): 

Whoever violates the procedures of registration and legal deposit indicated above shall be fined an amount ranging between 500 to 1000 Tunisian Dinars.

Chapter three: journalists and periodical newspapers

Section one: Professional journalists and their rights

Article (7):

Anyone who is at least a holder of license degree or equivalent of the scientific certificates whose activity is represented in the collection and publication of information, news, ideas and opinions and reporting of the same mainly to the public in a regular manner in one or several institutions of daily or periodical press or in news agencies or in one or several audio-visual information institutions or electronic media provided that his main sources are derived therfrom is considered a professional journalist in accordance with the provisions of this decree.                             

The correspondent shall also be considered a professional journalist in Tunisia or abroad provided that he meets the conditions required by the previous paragraph. 

Direct assistants to professional journalists indicated by the first paragraph above are joined to the professional journalists such as editors, translators, the documentary editors, reporters by manual, photography or televised photographing with the exception of the announcement assistants and all those who only provide occasional assistance in whatever form it may be. 

Article (8): 

The national card of the professional journalist is delivered by a committee consisting of: 

· Three members proposed by the most representative journalists' organization

· One member representing managers of public information institutions 

· One member proposed by the most representative organization for managers of Tunisian newspapers

· One member proposed by the directors of the most representative organization for managers of audiovisual media institutions 

· Advisor from the administrative court to be appointed by proposal from the Chief of Administrative Court. This member shall be the chairman. 

The committee may not deliberate except with the attendance of two thirds of its members and the vote of its chairman shall be preponderant when votes are equal. 

The method for submitting applications for professional journalist cards, conditions for the delivery of the card and its validity and the methods of withdrawing it are determined by an order by virtue of a proposal of the professional journalist certificate accreditation committee. 

The decisions of the committee may be appealed before the appeal court in Tunisia within thirty days from the date of the decision notification and the court has to decide on the appeal within the two months following the submission of the case.

The decisions issued by the appeal court in Tunisia shall be appealable by submitting comments before the administrative court according to the currently applicable legislation. 

Article (9): 

Imposition of any restrictions obstructing the freedom to circulate information or preventing the equality of opportunity between different information institutions in obtaining information or which has the impact to hamper the right of citizens in a free, plural and transparent information is prohibited. 

Article (10): 

Like any other citizen, the journalist has the right of access to information, news, data and statistics from different sources according to the conditions, models and procedures provided by decree no. (41) dated 26 May 2011 related to the access to administrative documents of the public entities amended by decree no. (54) dated 11 June 2011. 

Like any other citizen, the journalist may enquire from the above mentioned entities about the information, news and statistics they possess unless these materials are confidential by virtue of law. 

In the pursuit of his journalistic duties, the journalist may also attend all seminars, conferences and public meetings. 

Article (11): 

Sources of journalists, while they conduct their functions, and sources of all persons contributing in preparation of information materials are protected. Secrecy of these sources cannot be breached directly or indirectly unless this is justified for a pressing need related to state security. 

A breach to secrecy is every action of intelligence, research, searching and tapping of correspondences or communications conducted by public authorities against journalists to reveal their sources or against all those related to a journalist. 

A journalist shall not be subject to any pressure from the authorities. A journalist, or any person contributing in preparing an information material, shall not be requested to disclose the sources of his information except by a judicial order under the condition that this information is related to crimes representing serious risk to physical safety of others, that the disclosure of this information is necessary to avoid these crimes and that this information cannot be obtained through any other mean. 

Article (12):

The opinion issued from the journalist or information he publishes may not be a cause for prejudicing his dignity, physical or moral immunity. 

Article (13): 

No journalist may be accountable for an opinion he gives pursuant to the customs, professional ethics or information he publishes and he may not also be accountable because of his work except if it becomes evidenced that he violated the provisions stipulated by this code and his professional duties as defined by the profession code of conduct prepared by the representative organizations of the journalists. 

Article (14): 

Whoever violates articles 11, 12 & 13 of this decree and whoever degrades or abuses a journalist by saying, signal, act or threat when he exercises his job is penalized by assault penalty similar to the penalty on a public employee decided by article (123) of the penal code. 

Section two: National newspapers and periodicals

Article (15): 

The publication of each newspaper and periodical shall be free without any prior license under observance of the license procedures indicated by article (18) of this code. 

Article (16): 

Each newspaper or periodical must have a responsible Tunisian director, mature and enjoying all civil and political rights and must have well known premises in the Tunisian territories. If the newspaper or periodical is issued by a legal person, its director must be selected as appropriate from among the members of the board of directors or from among its managing directors. If the director enjoys immunity, another director must be selected.

Article (17): 

In each press institution, separation must be made between the functions of management and edition. Each newspaper or periodical must have a chief editor exercising his tasks in reliance on editorial staff if its director has no capacity of professional journalist. The chief editor is appointed in this instance by the proprietor institution of the newspaper or periodical. 

The chief editor must be a Tunisian national aged at least thirty years and enjoying all civil and political rights. 

Article (18): 

The director of the newspaper or periodical shall submits a written declaration to the territorially competent chief judge of the primary court prior to the first issue on paper with a duty stamp against a receipt. In case the delivery of the receipt is refused, notification is made through a receipt acknowledged letter to the above entity in lieu of the receipt. 

This declaration shall include the following: 

· Name and surname of the director of the newspaper or periodical, date of birth, nationality and residence 

· Address of the newspaper or periodical except for the electronic newspaper 

· Adopted language or languages of edition 

· Copy of the commercial register

· Name, surname, profession and residence of each managing director of the newspaper or periodical. 

Every modification on the above mentioned data must be brought to the chief judge of the primary court within fifteen days from the date of occurrence in accordance with the same procedures provided by paragraph one above. 

Article (19): 

The legal deposit is made in six counterparts with the concerned departments of the information ministry and the concerned departments of this ministry should deliver, within no later than pone month as of deposition date, two copies from the deposited to the National Documentation Center for documentation purposes and two counterparts to the national library for the purpose of preservation of the national memory. In case these procedures are violated, the director of the newspaper or periodical is penalized by a fine ranging between 2000 and 5000 Dinars. 

Article (20): 

Each director of a newspaper with a general news nature must establish at any time that he employs journalists who work fulltime with him whose number should not be less than half the editorial team who should be holders of the national professional cards or possessors of certificates of completion of studies in journalism, news science or equivalent.

 Each daily newspaper of a general news nature must employ fulltime editorial team whose members should not be less than twenty professional journalists. Each weekly newspaper with general news nature or a daily electronic newspaper must employ an editorial team whose number must not be less than six professional journalists. In case these requirements are violated the newspaper director is penalized by a fine ranging between 1000 to 2000 Dinars. 

Article (21): 

In case of violation of requirements of articles (16), (17), (18) and (19) of this code the newspaper or periodical director shall be penalized by a fine ranging between 2000 and 5000 Dinars and the newspaper or periodical may not continue except after satisfaction of the requirements of the above articles. 

In case the unpermitted newspaper or periodical continues issuance, its director shall be penalized in a fine of 100 Dinars for each issue released in violation of the above mentioned provisions. 

This fine is enforced after the elapse of the ten days delay starting the date of issuance of the subpoena or starting the tenth day following the notification of the verdict in absentia or the verdict considered in presence. 

Article (22): 

The procedures of registration and legal deposit indicated by articles 4, 5 & 19 of this code shall be determined via an order. 

Section three: Transparency provisions

Article (23):

Each institution using a newspaper or periodical with general news nature must publish in the columns of the newspaper: 

a- In each issue:

1. The names and surnames of the proprietor natural persons if the institution is not enjoying the legal person status.

2. The form and social name of the institution and its capital, premises, name of its legal representative and the names of the three key partners and duration if the institution has the legal entity status 

3. The names of the newspaper director and the chief editor 

4. The number of the printed copies for each issue or the number of its readers for the electronic newspapers 

b- During the ninth month of the current year and on its paper or electronic copy 

1. The names of the persons who assume management and the name of its agent or the company using it if the institution is a free agency. 

2. The average circulation during the past financial year, its annual budget, account results of the publisher institution enclosed, when required, by the names of the agent or agents or the structure of the board of directors or the members of its collective management staff, the names of the monitoring council, the list of shareholders or the names of the members of economic interests pool to which it is affiliated, the name or collective name of the constituent companies or the consortium to which it is affiliated and the name of the mother company under its legal or actual control it exists together with indicating the number of shares of each company and all the addresses used by the publisher institution.    

Whoever violates these provisions is penalized by a financial fine ranging between 50 and 100 Dinars for each issue published in violation of these provisions. 

Article (24): 

The shares representing the capital of the newspaper or periodical institution with general news nature which directly or indirectly own at least 20% of the capital or voting rights in a newspaper or periodical with general news nature take the form of nominal shares. 

The board of directors or monitoring board must approve each share transfer to the capital of a general news nature newspaper or periodical institution. If the transfer or promise of transfer shall revert to the direct or indirect ownership of at least 20% of the capital of the general news nature newspaper or periodical institution, an announcement from them must be published in the newspaper or newspapers pertaining to the institution. 

Article (25): 

Any person whose name is proved to be lent to a proprietor of a general news newspaper or to its funder with a view to disguise the person of the real proprietor shall be penalized by a fine ranging between ten thousand and forty thousand Dinars. The penal responsibility lies on the chairman of the board of directors or the chairman of the monitoring board or the agent and all the managers if the name lending is done by a legal person. 

Article (26): 

Each newspaper with general news nature should fix its announcement tariff, or its joint announcement tariff with another periodical or several other newspapers with general news nature, for three months. It should bring that to the knowledge of the public. In case of violation of these requirements, the newspaper proprietor shall be penalized by a fine ranging between 2000 and 5000 Dinars. 

Article (27): 

The perpetrator of granting or promising to grant a proprietor or chief editor of a newspaper or periodical with general news nature or acceptance by these persons of monies or benefits from any public or private agency with the intent to influence the edition line of the newspaper is penalized by a fine equal to double the benefits obtained provided it is not less than 5000 Dinars. 

Article (28): 

Each newspaper with a general news nature and all those dealing with it are prohibited from acceptance of monies or benefits from any foreign government other than the assistance of the governmental or non governmental agencies related to the creation and organization of joint seminars or the sales, subscriptions and announcements obtained against the services rendered to its clients. Every person who violates these provisions shall be punished by a fine equal to double the benefits obtained provided it is not less than 5000 Dinars. 

Article (29): 

Each announcement issued in the form of an article must be preceded or followed by the term (announcement) or (advertisement) or (notification) and its presentation should be in a prominent font differentiating it from the rest of news and articles. In case these provisions are violated the newspaper director shall be penalized in a fine equal to double the benefits obtained from the perpetrator provided that the fine is not less than 5000 Dinars. 

Article (30):

Each proprietor of a newspaper or periodical, its director, chief editor and its journalists or employees are prohibited from acceptance of any amount of money or any other financial value benefits with the intent of giving the character of news or article to the announcement or advertisement. 

Whoever violates these provisions is penalized by a fine equal to the received amount provided that it should not be less than ten thousand Dinars. The fine is doubled in case of recurrence and in case of committing the violation by a professional journalist  together with withdrawal of the professional card of the journalist for a period of five years. 

Article (31): 

Each newspaper or periodical with general news nature, except the partisan newspapers, is prohibited from conducting propaganda in the form of advertisement or announcement to the interest of political parties. In case of violation of these provisions, the newspaper director is penalized by a financial fine equal to the amount received provided that the fine is not less than ten thousand Dinars and the fine is doubled in case of recurrence. 

Article (32): 

Each essay wholly or partially lent in its original language or translated must be associated with its source. Each violation of these provisions is considered impersonation which perpetrator is penalized by a fine ranging between 2000 and 3000 dinars apart from the amount of damage that may be claimed by the damaged. 

Section four: Plurality provisions

Article (32): 

A single person, whether physical or legal, may own, manage or control two newspapers or periodicals maximum with a general news nature and different in terms of the edition language with the same periodicity. The overall circulation of daily newspapers, periodicals of general news and political nature owned, managed or controlled by one person may not exceed thirty percent of the total circulation of this type of periodicals published in the Tunisian territories. 

Article (34): 

The acquisition or control of a newspaper of political and general news nature by the majority shareholding, through the voting rights or through a free agency contract of a newspaper with a political news and general nature is banned if this process has the impact of empowering one natural or legal person or a consortium of natural or legal persons to own or control directly or indirectly newspapers and periodicals with political and general nature whose total circulation number exceeds 30% of the overall circulation of this type of periodicals. 

Article (35): 

Each person who intends the transfer or acquisition of ownership or majority that gives him the actual control of each institution that publishes a political or general nature newspaper must declare that to the competition council. 

The competition council may, either within the scope of the automatic pledge or under request of the minister of trade or third parties who have interest to that, may request, through his rapporteurs or the servants of the general department of competition, from the departments and persons all necessary instructions to monitor the extent of abidance of the newspapers or periodicals  by the provisions of this code. Concerned departments or persons by this procedure, in case of absence of different legal provisions, may hold to the duty of maintaining the professional secrecy. 

Article (36): 

Whoever violates the provisions stipulated by articles (33) & (35) of this code is penalized by a fine ranging between 50,000 and 100,000 Dinars.

Article (376): 

The competition council, and whoever may be prejudiced by the practices violating the financial transparency and the economic non concentration referred to in articles from 23 to 38 above, may apply to the competent courts to restrain and put an end to such violations in addition to the damages. 

Article (38): 

All companies owning a newspaper or periodical with general news nature before the promulgation of this code should harmony its articles of association with the second, third and fourth sections of this chapter within three months from the entry of this code into force. 


Section five: Correction and right of reply

Article (39): 

Every person has the right to request correction of any essay containing wrongful information provided that the concerned person has a direct and legitimate interest in such correction. The correction should not exceed the size of the subject essay. 

The newspaper or periodical must published the correction free of charge in one issue of the three issues following the date of notification by the correction for daily newspapers and in the next issue for other periodicals. 

Article (40): 

Each person, expressly or implicitly exposed in a manner causing damage to his personal rights, has the right to practice the right of reply. 

The publication by the newspaper or periodical of the reply is mandatory and free of charge in one of the successive issues from the date of sending the reply essay for the daily newspapers and in the following issue in the case of other periodicals. 

The reply is inserted in the same place with the same font and within the same length of the commented essay without any interpolation and apart from the title and customary compliments, introductions and signature. The reply may not exceed 200 lines even though the essay is longer and each comment gives a right for a new reply based on the same rules. 

Article (41): 

The violation of articles (39) and (40) above entails a financial fine ranging between 1000 and 3000 Dinars apart from the damage expenses and the possibility to allow the publication of insertion verdict in accordance with the provisions of article (42) of this code. 

Article (42): 

The primary court within which the premises of the newspaper or periodical exist undertakes considering the claims related to abstention from the right of insertion of the reply in accordance with the procedures of the summary judiciary. It also assumes considering the cases targeting putting an end to the right of reply in a manner implied by expressions violating the law or the legal interest of others or having the impact of defaming the honor or reputation of the essay writer. 

The court shall decide within the ten following days of the filing date of the case. It may decide that the issued verdict allowing insertion is implemented immediately after editing the draft apart from the objection or appeal but within its part related to insertion. In case of the contest by appeal, the competent court decides within the following five days to the date of registration of the appeal application with the secretariat of the court. 

Article (43): 

The delay of insertion provided by the previous article is reduced to twenty four hours during the electoral period in relation to the daily newspapers and in this instance the reply must be brought to the newspaper six hours prior to the printing of the newspaper including the essay on which comment is intended. Starting the date of launching the electoral period, the newspaper should inform the public prosecution of the time of starting the printing of the newspaper otherwise it shall be liable to the penalties provided by the precedent article. Subpoena to attend the session is possible from time to time by permission of the chief judge of the competent primary court.   The court may permit the implementation of the verdict deciding the insertion on the draft apart from any contest or appeal but within the limits of the part related to insertion. The convicted who denies compliance with the insertion verdict is penalized within twenty four hours from the date of verdict issuance with a fine ranging between 3000 and 5000 dinars. 

Article (44): 

The right to reply provided by article (39) of this code may be exercised by the qualified human rights defense associations in case a person or group of persons is targeted in one of the newspapers or periodicals by allegations that have the impact of prejudicing dignity or honor based on race, sex or religion. No association may be allowed to exercise this right without an express permission of the concerned persons if the allegation is related to a person or persons targeted by themselves. 

Article (45): 

The competent court may refuse the correction or reply claim if the newspaper or periodical automatically published a correction actually leading to the remedy of the damage afflicted to other party.

Article (46):

The claim related to insertion shall cease to be valid after six months starting the date of issuance of the newspaper or periodical issue subject of reply. 

Chapter four: Posting on public roads

Article (47): 

The chief of the municipality, in the case of the municipality area, and the governor, in case of areas other than the municipality, assumes the determination of the places prepared for posting the printed texts issued from the public authority. Whoever posts special prints in these places shall be penalized with a fine determined by article 315 bis of the penal code. 

Article (48): 

The competent authority shall determine the places allocated for posting the electoral announcements pursuant to the conditions stated by the different types of election laws. 

Article (49): 

A fine ranging between 500 to 1000 Dinars is imposed on whoever intentionally removes, tears, covers or deforms an electoral poster by any method whatsoever and in a manner resulting in the modification of the content of the electoral poster in the allocated place or making its reading impossible.       

Chapter five: Crimes committed through the press or by any other means of publication

Section One: Incitement for committing Offenses

Article (50): 

Those who instigate a person or several persons to commit any offense under article 51 and subsequent articles hereunder which is followed by acts either by speeches, sayings or threat in the public places or through the publications, pictures, engraves, symbols or any other written or pictured form displayed for sale or the view of the public in the public places or gatherings or through posters or announcements displayed for the view of the public or by any other audio-visual or electronic mean is penalized as a complacent in the perpetration of what may be characterized as an offense in the meaning of article (50) and after. Any such attempt necessitates penalty according to the requirements of article (59) of the penal code. 

Article (51): 

Whoever directly instigates, through one of the means stated by the precedent article, the perpetration of killing crimes or abusing the physical immunity of another person, rape or plunder, is penalized by imprisonment for three years and a fine from 1000 to 5000 Dinars if that instigation is not followed by an act without exclusion of the application of article (32) of the penal code. But if the instigation is followed by act, the maximum penalty is increased to five years of imprisonment. 

The same penalty is applied to whoever threats by the same means with the crimes provided by paragraph one above or the war crimes or crimes against humanity or collaboration with the foe. 

Article (52): 

A penalty of three years imprisonment and a fine from 1000 to 2000 Dinars is applied against whoever calls, directly through any means of those laid out in article (49) of this code, to hatred between races, religions or the population by instigating discrimination and use of aggressive means or publication of ideas based on racial discrimination, religious extremism or the regional or tribal sectarianism. 

Article (53): 

A fine from 1000 to 2000 Dinars is applied to whoever, deliberately through any of the means mentioned in article 50 hereunder, uses worship places for partisan or political propaganda and whoever deliberately offends any permitted religious rituals. 

Section two: Offenses against persons

Article (54): 

A fine from 5000 to 10,000 Dinars is applied against whoever intentionally, through the above means stipulated in article (50) above, publishes, promotes, republishes false news or fabricated or forged papers attributed to others. 

Article (55): 

Any open allegation or attribution of incorrect thing that has the impact of prejudicing the honor or standing of a certain person is considered defamation provided that it results in a personal direct damage to the targeted person. 

The perpetrator of announcement of that allegation or that attribute directly or through transmission is penalized even if the allegation happened in the form of probability or if the allegation targets a person or an official entity which was not expressly named but can be known based on the consents of the expressions contained in the speeches, calls, threats, writings, publications, posters, drawings, announcements or electronic publications. 

Article (56): 

The defamation perpetrator by one of the means set out in article (49) of this code is penalized by a fine from 3000 to 10,000 Dinars along with permitting the publishing of excerpts from the verdict issued in the case in the next issue of the defendant newspaper following its notification by the verdict. This is apart from the damage expenses.

Article (57): 

Any phrase degrading dignity or any phrases of humiliation or cursing are considered as insults. Any insults through means stipulated in article 50 are punished by a fine of 2000 to 5000 dinars along with permitting the publishing of excerpts from the verdict issued in the case in the next issue of the defendant newspaper following its notification by the verdict.

Article (58): 

The provisions of articles 55, 56 and 57 of this code are inapplicable to the defamation or insult directed against a deceased person except in the forms by which it is intended to personally abuse the honor or standing of the heirs, spouses or relatives who are still alive. 

The surviving heirs, spouses or relatives have the right to exercise the right of reply provided by article (40) of this code whether the perpetrator of the defamation intended prejudicing their honor or standing or not. 

Article (59): 

The subject matter of defamation may not be substantiated in the following forms: 

a) If the attributed matter is related to the private life of the person

b) If the attributed matter is related to a crime extinguished by pardon, obsolescence or a penalty covered by rights recovery.

The opposite argument may be presented in the defamation and insult crimes provided by articles 55, 56 and 57 of this code. Prosecution is suspended if the defamation subject is substantiated. The onus of evidencing lies on the claimant if the allegation or attribution of the matter is related to the public affair. 

If the attributed matter is subject of a penal prosecution by request of the public prosecution or based on a complaint from the suspected, the prosecution and sentencing procedures in the defamation case is suspended pending the completion of the criminal prosecution work. 

Section four: Prohibited publications 

Article (60): 

Whoever transmits information about the rape or sexual molestation against minors by any means whatsoever it may be intending mentioning the name of the victim or leakage of any information that may allow identifying the victim is penalized by imprisonment of one to three years and a fine from 3000 to 5000 thousand Dinars. 

The same penalty is applied against whoever intends to distribute, export, produce, publish, display, sell or possess pornographic materials about children. 

Article (61): 

It is forbidden to publish documents of investigation before being read in an open session. The perpetrator shall be penalized with a fine ranging between 1000 to 2000 Dinars. 

The same penalty is applied on whoever publishes without any judicial permission by means of transmission whatever the means may be particularly by mobile telephones, photography, sculptures, drawings, personal photos and  films all or part of the surrounding conditions of sentences related to crimes or offenses provided by articles 201 to 240 of the penal code. 

Article (62): 

It is prohibited to publish any case of defamation in the cases provided by paragraphs a-b of article (58) of this code as well as deliberations related to issues of paternity proof, divorce and abortion. 

This prohibition is inapplicable to publishing verdicts permissible to be published at any time by permit from judicial authorities. 

In all civil cases, the departments and councils may prohibit the publication of details of the cases. It is also prohibited to publish the secrets of the deliberations of the departments and courts.

During the defenses and in the halls of the court sessions, it is prohibited to use the audio recording devices, photography cameras or cinematography or any other means except if a permit is issued by the judicial authority considering the case. Whoever violates these provisions is penalized with a fine from 150 to 500 Dinars together with seizure of the used means for that purpose. 

Article (63): 

A lawsuit may not be instituted for defamation or wrong doing if a description compatible with the defenses before the courts or the reports submitted thereto is issued in good faith.  

The prejudiced party by defamation who was not party to the penal case may in all cases raise a civil case.

Article (64): 

If a ruling of conviction is issued, the concerned court may permit the confiscation of the books, publications, posters, drawings, advertisements, films, disks, magnetic tapes, electronic publication means or otherwise the items subject to prosecution. It has, in all cases, to permit the seizure or invalidation by destruction of all copies displayed for sale or distribution or put under the view of the public. It may also limit itself to the permission of deletion or destruction of some parts of seized copies. 

Each ruling of punishment for recurrence of threat by defamation shall result in the suspension of the prosecuted periodical or non-periodical materials pending the compliance of its owner by the order of the court apart from the verdicts of the penal code related to the defamation threat offense. 

Chapter six: Prosecutions and penalties

Section one: Persons responsible for crimes and offenses committed by the press

Article (65): 

Under the capacity of original perpetrators necessitated by the crimes committed by the press, the following are penalized:

One: 
Directors of periodicals or publishers whatever their professions or denominations may be

Two: 
The authors in case of absence of above 

Three: 
Those assuming printing or making in the case of absence of authors 

Four: 
The sellers, distributers and those who designed posters when authors are absent 

Article (66): 

If the directors of periodicals or publishers are covered by the prosecutions, the authors are pursued in their capacity as collaborators. 

Prosecutions may be performed in the same capacity and in all cases against all persons to whom article (32) of the penal code may be applicable. This article may not be applied to the printer in relation to printing works. 

However, the printer may be pursued in its capacity as collaborator in case a verdict is issued for the inexistence of the penal responsibility with regard to the newspaper or periodical director. Prosecution in this case is performed within six months from the date of the crime perpetration within a delay not to exceed six months from the date of the evidence of inexistence of the newspaper or periodical director responsibility.              

Article (67): 

The owners of printed, audio, visual or digital works are civilly responsible together with the concerned persons in the previous two articles and are particularly obligated to pay the expenses and fines jointly with those convicted.

Article (68): 

No civil case may be instituted in a separate form from the public case in the defamation offenses provided by this code except in the cases of the decease of the offense perpetrator or he being enjoying public pardon. 

Article (69): 

The prosecutions in the offenses committed by the press or by any other means of media are performed according to the following provisions:

One: In the case of defamation provided by article (55) of this code and in the case of insult provided by article (57) prosecution is not initiated except under complaint of the person to whom the defamation or insult was directed. However, prosecution may be performed directly by the public prosecution if the defamation or insult is directed to a category of persons who are affiliated to an origin, race or a specific religion and the target thereof was instigation for hatred between races, religions or population by using aggressive acts or violence or the dissemination of opinions based on racial discrimination according to the provisions of article (52) of this code. 

Two: In case of defamation or insult is directed against a witness, the prosecution is not done except under a complaint issued from the witness who alleges that defamation or insult was directed to him. 

Three: In case the defamation or insult is directed against the Presidents of foreign States or governments and the chiefs of diplomatic missions, the prosecution is done by request of the victim and the request is addressed to the Ministry of Foreign Affairs which refers it to the Ministry of Justice to authorize initiating the prosecution. 

Article (70): 

Each association, which institution is proven for no less than one year on the date of perpetration of the act, provided that it is qualified, in accordance with its articles of association, to resist all forms of discrimination based on race, sex, religion or to the human rights defense, may raise a claim related to the crime provided by article (51) of this code on the condition that, if the crime was committed against persons identified by themselves, it is disallowed to raise the case except with a written and express consent of the concerned persons. 

Article (71):
In case the prosecutions are done in application of articles 50 to 58 and from 60 to 66 of this code, the court originally considering the case, and after hearing the concerned parties and within fifteen days, it may decide in a consultative session on the prosecution matter. 

The deadline for attendance is decreased to 48 hours in case of defamation or insult directed to a candidate to an electoral event starting the date of opening the candidacy. The session may not be adjourned after the day precedent to the day of elections. In this case, the provisions of articles 72, 73, 74 & 75 of this code are inapplicable. 

The decision taken by the court is enforceable temporarily apart from any contest by appeal. The appeal court shall decide within fifteen days starting the date of submission of a written request to the court. 

The convicted person who does not abide by the court orders regarding including excerpts of the verdict is penalized by a fine amounting to 10 Dinars for each copy issued without complying to the mentioned verdict.  

Article (72): 

In the subpoena or notice, the description of the complained act must be set out as well as the legal provision on which the prosecution is based. If the subpoena is performed by the complainant, its premises must be defined in the city in which the court is held to review the claim. The indicted person and the public prosecution shall be notified, otherwise, the prosecution is invalid. 

The period between the subpoena and the attendance to the court shall be twenty days. 

Article (73): 

If the indicted person desires to establish the inexistence of the defamation crime in accordance with the provisions of article (59) of this code, he should submit to the public prosecution, through a declaration to the secretariat of the court or to the complainant, the premises he selected as his domicile pursuant to the issuance of the subpoena by request from the court or the complainant in a delay of ten days from the service of the subpoena: 

One: 
Statement of the attributed acts described in the notice or subpoena which validity is desired to be evidenced. 

Two: 
Copy of the related documents and instruments.

Three: 
Names of the witnesses whose testimonies are to be used and their professions and domiciles. 

Furthermore, the indicted person should define, within the same delay the place of his contact within the scope of the court, otherwise his right in refuting the defamation accusation attributed to him becomes invalid.

Article (74):            

The complainant or the public prosecution as appropriate should inform the indicted person within the five successive days of the date of subpoena and in all cases three days before the convention of the session, the first through an executive executor and the second through the administrative method, that the copies of the documents and the names of the witnesses by whom, he would like to give the opposite argument as well as their professions and domiciles, have been provided to the secretariat of the court. 

Article (75): 

The court has to declare a verdict in the defamation and insult crimes provided by articles 54, 55 & 56 of this code within a period of one month starting from the date of the first session.

Article (76): 

Public and civil cases generated by the offenses and violations provided by this code are invalid by the elapse of six complete months from the date of occurrence or from the last working procedural day of prosecution. 

Article (77): 

Article (53) of the penal code may be applied in all cases stipulated by this code. 

Order concerning the control of public roads to apply DL No. 215 of 2 November 2011, concerning the press, printing & publication code

We Fuad Al-Mubezae, the Interim President of the Republic of Tunisia and following review of decree no… of the year 2011 dated (….) 2011 related to the press code 

By a proposal of the Supreme Authority for the Achievement of the Revolution Goals, Political Reform and Modern Democratic Transformation pursuant to decree no. (6) of the year 2011 dated 18 February 2011 and after review of the opinion of the Prime Minister and the opinion of the administrative court do issue our following order:

Chapter one: The periodicals

Article (1): 

Any modification entered on the data included by the declaration provided by article 18 of decree no DL No. 215 of November 2, 2011related to the press code necessitates a new declaration in the same form. 

A receipt is to be delivered for each license. 

Article (2): 

Each newspaper or periodical not being issued within six months from the date of the receipt necessitates that a new license is issued and a new receipt is delivered for this license.  

Chapter two: Legal deposit

Section one: General provisions

Article (3): 

The registration and different deposits indicated by articles 4, 5 & 19 of decree DL No. 215 of November 2, 2011 must be immediately done with each relevant department in this regard. 

Section two: The mandatory provision

Article (4): 

In all copies of the periodical and non periodical works produced or reproduced in the Tunisian territories and subject to the legal deposit procedure, the following data must be included: 

1. The name of the producer, publisher, director and the premises of the institution

2. The printing house and its commercial name and premises 

3. The date of the book production or publication 

4. The international numbering 

5. The phrase "legal deposit" together with statement of the year and the three months during which the legal deposit must take place 

6. The serial number in the series of the printing house or publisher works 

However, the producer of photographs or whoever may have the right of reproduction may put his name and mark. The producers of magnetic or digital works, or whoever may have the right to reproduce or distribute them, may limit to putting his name and trade mark on the file along with mentioning the name of the author or authors, the title of the writing together with indicating the legal deposit, the year and three months during which this deposit was made and the serial numbering of the collection of the producer's works. 

Article (5): 

The edited copies must include the date of this edition and must also include the data stipulated in article 4 above in addition to the stipulation of the date of carrying out the procedures of the legal deposit for the first time. 

Article (6): 

The data of the legal deposit must be included: 

1. For the printed works: In the page which has the title of the writing or the periodical or on one of the previous pages or at the end of the text or on any of the following pages 

2. For the works issued in the form of drawings, pictures, maps or sculptures: on one of its faces 

3. For the magnetic or digital works: on the face or back 

Section three: Registration and the work books

Article (7): 

All printing or publication works performed in Tunisia and subject to the legal deposit procedures must be registered according to the date of production pursuant to a serial ranking in books kept by the printers and publishers. These registrations shall include the data inserted in all copies of the writings subject to the legal deposit procedures. 

The serial number in the series shall be the same number that must be included on the copy in accordance with article (4) above. 

Article (8): 

To avoid multiplicity of identical registrations the newspapers and periodicals shall be subject to one registration valid for the rest of the year and shall be given a number which must be stamped on all issues of the newspaper or periodical published during that period. A new registration should take place in the same method for the first issue released in the following year. 

A new registration must be made if a modification or change on the given data in the permit provided by article (18) of the above mentioned decree no. … of the year 2011 dated (…) 2011  was made on the newspaper or periodical.

Article (9): 

The works indicated by paragraph (1) of article (3) of the above mentioned decree no. … of the year 2011 dated (…) 2011 are subject to the legal deposit and must be registered in accordance with the provisions provided by article (7) above. 

Article (10): 

The legal deposit must be associated with a permit in three counterparts dated and signed with the following data: 

1. Name and address of the printer, producer, publisher or distributer

2. Name, address and capacity of the physical or legal person to whose interest the edition has taken place. 

3. Title of the work 

4. Name of the author 

5. Number of the international numbering 

6. Quantity of edition and the serial number of publication or new edition as well as the size in centimeters for books 

7. Date of printing completion 

8. The serial number given to the classification in the work book 

The permit in relation to the newspapers or periodicals is limited to the following: 

1. Title of the newspaper or periodical 

2. Quantity of edition 

3. Serial number of new publication or edition 

4. Number of international numbering 

One of the three counterparts is returned to the depositor with the stamp of the concerned department in which the deposit took place. This counterpart replaces the notice of receipt. 

Article (11): 

The printer, producer, publisher or distributer, as the case may be, must prepare a list of the works registered in the special book provided by article (6) of this order and a counterpart of this list is addressed to the concerned department in which the legal deposit took place upon the elapse of each six months. 

Article (12):

The publisher, or whoever may replace him, should submit with each deposit a bibliographic card in three counterparts. 

Article (13): 

The Prime Minister and the Minister of Justice are assigned, each in his domain of competence, to implement this order which is published in the official gazette of the Republic of Tunisia. 

The Interim President of the Republic of Tunisia

Fuad Al-Mubazz
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